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The standard for proving indigence in the trial court is whether a pre-
ponderance of the evidence shows that the party would be unable to pay
costs "if she really wanted to and made a good faith effort to do so."'272

When a trial court sustains a contest the standard of review on appeal is
abuse of discretion.2 73 Using these standards, the court in White v. Bay-
less found that the trial court did not abuse its discretion in sustaining a
contest where the evidence showed that the appellant failed to pursue
and use assets that could be used to provide funds for paying for the
appellate record.274

Rule 20.1 does not apply to appeals under the Juvenile Justice Code. 275

Instead, an indigence finding can be based on either a hearing or an affi-
davit filed by the child's parent.276 The appropriate forum to establish
that a juvenile is entitled to appeal without payment of costs is the trial
court, but the trial court's determination on the indigence issue must be
contained in the clerk's record or reporter's record.277

VIII. THE RECORD ON APPEAL

Texas Rules of Appellate Procedure 13.2 and 34.6, which govern the
duties of court recorders, require electronic recordings to be certified and
filed in the appellate court along with exhibits and a certified copy of the
court recorder's logs. 27 8 One case decided this Survey period addressed
whether a tape recording of a child support/paternity hearing before a
Title IV-D Master could be considered as part of the appellate record. 279

In In re B.R.G., the Master's office forwarded to the court of appeals an
uncertified tape recording without designated exhibits and certified logs
required by the rules.280 The court of appeals abated the appeal for a
clarification of the recorder's record.281 During the abatement, the trial
court conducted a hearing and concluded that (1) it was not possible to
obtain a certified recording of the relevant hearing, but a fully audible
and intelligible recording was available; (2) because the Master who pre-
sided over the hearing does not utilize the services of a court reporter or
a court recorder, no certified log of the proceeding was made; and (3) the
exhibits were designated to be included with the record.2 82 Additionally,
the trial court admitted into evidence the affidavit of the Master, which

272. White v. Bayless, 40 S.W.3d 574, 576 (Tex. App.-San Antonio 2001, pet. denied)
(citing In re Sosa, 980 S.W.2d 814, 815 (Tex. App.-San Antonio 1998, no pet.).

273. Id.
274. Id.
275. In re L.P., 51 S.W.3d 855, 856 (Tex. App.-Houston [1st Dist] 2001, no pet.) (citing

In re K.C.A., 36 S.W.3d 501, 502 (Tex. 2000)).
276. Id. (citing K.C.A., 36 S.W.3d at 503).
277. Id.
278. See TEx. R. Aip. P. 13.2, 34.6.
279. See In re B.R.G., 37 S.W.3d 542, 542-46 (Tex. App.-El Paso 2001, no pet.) [here-

inafter B.R.G. I]; In re B.R.G., 48 S.W.3d 812, 815-16 (Tex. App.-El Paso 2001, no pet.)
[hereinafter B.R.G. 11].

280. See B.R.G. 1, 37 S.W.3d at 543-45.
281. Id. at 545-46.
282. See B.R.G. II, 48 S.W.3d at 816.
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stated that he presided over the hearing and operated the tape recording,
and that he was tendering a true and correct copy of the tape.283

The court of appeals held that the Master was authorized to make an
audiotape recording of the proceedings because the Family Code requires
a court reporter only when associate judges preside over jury trials or
final termination hearings.284 Citing its previous decision in In re L.B.,285

the court concluded that the cassette copy of the original taped proceed-
ings would comprise the reporter's record in the case. 286

In Halsey v. Dallas County, Texas,287 the court concluded that official
court reporters are an integral part of the court and are therefore im-
mune from suit based on the doctrine of derived judicial immunity.2 88

IX. THE BRIEF ON APPEAL

The supreme court in Daimler-Benz Aktiengesellschaft v. Olson289

struck a petition for review for failure to comply with Texas Rule of Ap-
pellate Procedure 53.2(e), which provides that petitions for review must
state the basis of the court's jurisdiction "without argument. '290 The ma-
jority issued no opinion, but in a dissenting opinion, Justice Hecht ex-
plained that the petition's jurisdictional statement contained a five-page
analysis of the nature of the conflicts that petitioner alleged existed be-
tween the court of appeals' decision and six other appellate court deci-
sions.2 91 Justice Hecht criticized the court's action because, in his
opinion, there was no violation of Rule 53.2(e), striking the petition
served no purpose, and the court's enforcement of Rule 53.2(e) was arbi-
trary and inconsistent.2 92

In Clemens v. Allen,293 the court dismissed an appeal for want of prose-
cution because the pro se appellant's brief (1) failed to identify how the
trial court's summary judgment ruling was erroneous, (2) did not refer-
ence a specific page in the 347-page record, (3) did not contest any partic-
ular summary judgment evidence presented by appellee, and (4) failed to
cite any authorities other than general references to Texas Rule of Civil
Procedure 166a. Moreover, appellant's response to the appellate clerk's
notice of deficiency (in which the appellant complained that the clerk's
letter did not point to specific deficiencies of the brief) was ineffective,

283. Id.
284. Id. at 816-17 (citing TEX. FAM. CODE §§ 201.009, .104(b) (Vernon 2001)).
285. 936 S.W.2d 335, 336 (Tex. App.-El Paso 1996, no writ).
286. See B.R.G. 11, 48 S.W.3d at 817.
287. No. 05-00-01518-CV, 2001 WL 576606, at *4 (Tex. App.-Dallas 2001, pet. filed)

(not released for publication).
288. "Derived judicial immunity" attaches when judges delegate their authority or ap-

point others to perform services for the court. Id. at *2 (citing Byrd v. Woodruff, 891
S.W.2d 689, 707 (Tex. App.-Dallas 1994, writ dism'd by agr.).

289. 53 S.W.3d 308, 308-09 (Tex. 2000).
290. TEx. R. App. P. 53.2(e).
291. Daimler-Benz, 53 S.W.3d at 308-09.
292. Id. at 308.
293. See 47 S.W.3d 26, 28 (Tex. App.-Amarillo 2000, no pet.).
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because it did not meet or correct the lack of compliance with Rule
38.1.294

X. STAY OF APPEAL

In Davis v. Baker,2 95 the court of appeals held that a bankruptcy
court's order modifying an automatic stay to allow a lawsuit to "proceed
to final judgment" did not allow an appeal to the court of appeals. The
court of appeals reasoned that, "[b]ecause an order modifying an auto-
matic stay must be strictly construed, this Court will not presume that the
bankruptcy court intends to hold in abeyance final resolution of Davis's
pending bankruptcy until all state-court appeals have become final. '296

Therefore, the court suspended and removed the case from the active
docket until further order from the bankruptcy court.2 97

XI. WAIVER ON APPEAL

Similar to the previous Survey period, this Survey period produced two
cases in which the appellants waived their arguments on appeal by failing
to complain about each possible ground upon which the appellee could
have prevailed.

The waiver issue first arose in a non-jury case in which no findings of
fact or conclusions of law were requested or filed.2 98 In the absence of
findings and conclusions, the court of appeals was required to imply find-
ings of fact in favor of the appellee "on every issue [appellee] was obli-
gated to establish by a preponderance of evidence as a predicate for the
desired recovery. '2 99 On appeal, the appellant only complained of two
out of four possible bases of recovery. 300 Therefore, the appellant waived
any possible error the trial court may have made in ruling for appellee on
the two unchallenged grounds, and the trial court's liability determination
was affirmed.30 1

The waiver issue arose again in Rogers v. Continental Airlines, Inc., a
summary judgment case. 302 There, the motion for summary judgment ad-
dressed four separate grounds, the trial court's summary judgment did
not specify the grounds upon which summary judgment was granted, and
the appellant challenged only two grounds on appeal. 30 3 The court of
appeals found waiver and affirmed the trial court's judgment.3°4

294. Id.
295. 29 S.W.3d 921, 923-24 (Tex. App.-Austin 2000, no pet.).
296. Id. at 924.
297. Id.
298. See Secure Comm., Inc. v. Anderson, 31 S.W.3d 428, 430 (Tex. App.-Austin 2000,

no pet. h.).
299. Id. (citing Roever v. Delaney, 584 S.W.2d 1,80, 182 (Tex. Civ. App.-Fort Worth

1974, no writ).
300. Id.
301. Id. at 431.
302. 41 S.W.3d 196, 198-99 (Tex. App.-Houston [14th Dist.] 2001, no pet.).
303. Id.
304. Id. at 199.
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In Waltrip v. Bilbon Corp.,30 5 the court held that the appellants came
close to waiving their insufficiency challenge by taking inconsistent posi-
tions in the trial court. In that case, the jury initially awarded plaintiffs $0
damages. 30 6 Appellee sought further jury instructions based on conflict-
ing jury answers, and appellants moved the trial court to accept the ver-
dict. 30 7 Appellants' request was denied, and the jury reached a second
verdict after receiving additional instructions.308 The second verdict re-
vised the damages award to give $100 for each of the appellants. 30 9 On
appeal, the appellants challenged the sufficiency of the evidence to sup-
port the verdict.310 The court noted that it was "perplexed" by the posi-
tion taken by appellants: "[A]ppellants' counsel moved the trial court to
accept the verdict, but did not want the trial court to enter judgment on
the verdict .... In urging the trial court to accept the verdict based upon
Rule 295, appellants came close to waiving appellate analysis of their in-
sufficient evidence claim." 31'

XII. SPECIAL APPEALS

A. RESTRICTED APPEALS

A restricted appeal is available to a party that did not participate in the
trial. Consistent with the limited purpose of the restricted appeal, the
Fort Worth Court of Appeals dismissed a restricted appeal for want of
jurisdiction where the appellant's counsel participated at the hearing that
led to the family violence protective order at issue on appeal by making
an opening statement, cross-examining a witness, calling a witness, and
presenting closing argument. 31 2

B. LIMITED APPEALS

Rule 34.6(c) permits a party to limit the issues on appeal and reduce
the size of the reporter's record by requesting the court reporter to pre-
pare a partial reporter's record, listing the issues the appellant intends to
appeal, and sending the request to the court reporter, trial court clerk,
and other parties.313 By strictly complying with the requirements of Rule
34.6(c), a presumption arises that the omitted portions of the record are
not relevant to the disposition of the appeal.314 However, where a party
does not strictly comply with the rule's requirement, a presumption arises
that the omitted portions of the record support the judgment the trial

305. 38 S.W.3d 873, 882 n.4 (Tex. App.-Beaumont 2001, pet. denied).
306. Id. at 876.
307. Id.
308. Id.
309. Id. at 876-77.
310. Waltrip, 38 S.W.3d at 881-82.
311. Id. at 882 n.4.
312. See Franklin v. Wilcox, 53 S.W.3d 739, 741 (Tex. App.-Fort Worth 2001, no pet.).
313. See TEX. R. App. P. 34.6(b)(c); Brown v. McGuyer Homebuilders, Inc., 58 S.W.3d

172, 174-75 (Tex. App.-Houston [14th Dist.] 2001, pet. denied).
314. See Brown, 58 S.W.3d at 175.
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court rendered. 31 5

In Brown v. McGuyer Homebuilders, Inc.,316 the Houston Fourteenth
District Court of Appeals found that the appellant had failed to comply
with the strict requirements of Rule 34.6(c) by failing to identify the lim-
ited issues on appeal and by failing to copy the trial court clerk or the
other parties with the request for the reporter's record.317 Notably, the
court found appellant's request to the court reporter to file a copy of the
request with the clerk insufficient, noting that "the rules specifically re-
quire the appellant to file the request with the trial court clerk."' 318 The
court concluded that "[ajppellants' failure to comply with the strict re-
quirements of rule 34.6(c) requires this Court to presume the omitted
portions of the record support the trial court's decisions and judg-
ment. '31 9 Applying that presumption, the court rejected all of appellants'
challenges to the trial court's rulings and affirmed the judgment. 320

C. BILL OF REVIEW

When the time to appeal has passed, a party might consider seeking
review of a judgment through a bill of review. Generally, to be entitled
to a bill of review, a party must show (1) a meritorious defense to the
cause of action alleged to support the judgment, (2) that the party was
prevented from making the defense by the fraud, accident, or wrongful
act of his opponent, and (3) that there was no fault or negligence on the
part of the party seeking review. 32 1

A critical question in every case involving a bill of review is whether
the party had other remedies available to it that it did not exercise. A bill
of review is not available where other legal remedies were available to a
party and the party did not pursue them.322 In Thompson v. Hender-
son,323 the Dallas Court of Appeals reversed a trial court's judgment
granting a bill of review after finding no evidence to support the jury's
finding that the petitioner acted diligently in availing himself of adequate
legal remedies to set aside the default judgment. 324 In reaching its con-
clusion, the court noted that the petitioner delayed in delivering the de-
fault judgment to his counsel and that his counsel failed to file a motion
for new trial within the trial court's plenary power (despite receiving the
default judgment on the last day of the court's plenary jurisdiction) and
failed to pursue other remedies, such as seeking to extend the court's

315. Id.
316. Id.
317. Id.
318. Id. at 175 n.3.
319. Brown, 58 S.W.3d at 176.
320. Id.
321. See Baker v. Goldsmith, 582 S.W.2d 404, 406-07 (Tex. 1979).
322. See, e.g., Thompson v. Henderson, 45 S.W.3d 283, 291 (Tex. App.-Dallas 2001,

pet. denied).
323. Id.
324. ld.
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plenary under Rule 306a of the Texas Rules of Civil Procedure. 325

In a decision by a divided court, the Beaumont Court of Appeals re-
versed its prior ruling in an earlier case and concluded that a party that
learned of a judgment within six months of the judgment, but who did not
file a writ of error, was still entitled to a bill of review. 326 In Jordan v.
Jordan,327 the Jordans challenged a default judgment that was entered
against them, because the clerk failed to either mail the notice of the
default judgment or note the mailing of the notice on the docket, as re-
quired by Rule 239a of the Texas Rules of Civil Procedure.328 The court
concluded that, although the Jordans received actual notice of the judg-
ment within six months of the date judgment was signed, they could not
avail themselves of a writ of error, because the error in the judgment was
not apparent on the face of the record.329 Specifically, the court reasoned
that "because the 'error' here occurred after judgment was rendered, the
clerk's failure to mail the notice (or to note on the docket the mailing of
the notice) of the signing of the default judgment does not constitute er-
ror reversible by writ of error. '330 Accordingly, the court found no fault
in the Jordan's failure to pursue a writ of error proceeding and held that
their only remedy was by bill of review. 331 Justice Burgess filed a dissent-
ing opinion, because he believed that the Jordans had an adequate rem-
edy by writ of error.332

XIII. FRIVOLOUS APPEALS

In the criminal context, an attorney appointed to represent an indigent
defendant can file a so-called "Anders brief" in the court of appeals if
counsel has concluded that his client's criminal appeal is frivolous. This
procedure, set forth by the United States Supreme Court in Anders v.
The State of California,333 recognizes "the need to safeguard both the
criminal defendant's constitutional right to counsel and the appointed
counsel's obligation not to bring frivolous claims before a court. '334 An
Anders brief essentially advises the court of appeals that appointed coun-
sel has, after conscientiously reviewing the record, concluded an appeal is
wholly frivolous. The brief, however, must refer to anything in the record
that might arguably support the appeal. 335

325. Id. at 288-91; TEX. R. Civ. P. 306a (Vernon 1977 & Supp. 2002).
326. See Jordan v. Jordan, 36 S.W.3d 259, 264-65 (Tex. App.-Beaumont 2001, pet.

denied).
327. Id.
328. Id. at 264; see TEX. R. Civ. P. 239a (Vernon 1976 & Supp. 2002).
329. Jordan, 36 S.W.3d at 264.
330. Id.
331. Id. at 265.
332. Id. at 266 (Burgess, J., dissenting).
333. 386 U.S. 738 (1967).
334. Id. at 744.
335. Id. See Gainous v. State, 436 S.W.2d 137, 137-38 (Tex. Crim. App. 1969) (applying

Anders in criminal context); In re D.A.S., 973 S.W.2d 296, 299 (Tex. 1998) (extending An-
ders to the civil realm, allowing attorneys to file Anders briefs in juvenile delinquency
proceedings).
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In a case of first impression, the Tyler Court of Appeals in In re
K.S.M. 336 extended the Anders brief concept to the parental-termination
context, where, like a criminal defendant, an indigent appellant challeng-
ing an order terminating his or her parental rights enjoys a right to coun-
sel on appeal. 337 To alleviate the dilemma facing appointed counsel
representing the indigent client who wants to appeal a meritless ruling
while still complying with counsel's other ethical duties as a member of
the Bar to avoid pursuing frivolous appeals, the Tyler court held that
"when appointed counsel represents an indigent client in a parental ter-
mination appeal and concludes that there are no non-frivolous issues for
appeal, counsel may file an Anders-type brief. ' 338 The Amarillo Court of
Appeals similarly addressed this issue for the first time in In re A. W. T.,339
a case involving an indigent parent appealing an order terminating the
parent-child relationship. Like the Tyler court in K.S.M., the Amarillo
court reached the same conclusion: "we see no reason why the procedure
utilized in Anders v. California and its progeny should not be available to
appointed counsel faced with the prospect of conducting a meritless ap-
peal, irrespective of whether the appeal involves a criminal or civil
matter. "340

During the Survey period, the El Paso Court of Appeals in Faddoul,
Glasheen & Valles, P.C. v. Oaxaca341 discussed the standards for imposing
sanctions under Texas Rules of Appellate Procedure 45 and 52.11 for the
filing of a frivolous appeal. "Appellate sanctions," the court held, "will
be imposed only if the record clearly shows the appellant has no reasona-
ble expectation of reversal, and the appellant has not pursued the appeal
in good faith. ' 342 In deciding whether to impose sanctions, the court of
appeals "look[s] at the record from the view point of the advocate and
determine[s] whether it had reasonable grounds to believe the judgment
should be reversed. ' 343 The court identified the four factors that tend to
indicate that an appeal is frivolous:

1. the unexplained absence of a statement of facts;
2. the unexplained failure to file a motion for new trial when it is

required to successfully assert factual sufficiency on appeal;
3. a poorly written brief raising no arguable points of error; and
4. the appellant's unexplained failure to appear at oral argument. 344

336. 61 S.W.3d 632 (Tex. App.-Tyler 2001, no pet.).
337. Id. at 633-34. See TEx. FAM. CODE ANN. § 107.013(a) (Vernon 1996 & Supp. 2002)

(providing that "[i]n a suit in which termination of the parent-child relationship is re-
quested, the court shall appoint an attorney ad litem to represent the interests of: (1) an
indigent parent of the child who responds in opposition to the termination.").

338. K.S.M., 61 S.W.3d at 364.
339. 61 S.W.3d 87 (Tex. App.-Amarillo 2001, no pet.).
340. Id. at 88.
341. 52 S.W.3d 209 (Tex. App.-El Paso 2001, no pet).
342. Id. at 213.
343. Id.
344. Id.
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Noting that the appellants had written a very thorough brief, which
included a statement of facts, and that counsel for appellants appeared at
oral argument, the court in Faddoul concluded that the appeal was not
frivolous and refused to assess sanctions. 345

XIV. MOOT APPEALS

An appeal becomes moot when there ceases to be a live controversy
between the parties to the appeal. 346 This is so because, "[U]nder article
II, section 1 of the Texas Constitution, courts have no jurisdiction to issue
advisory opinions. '347 Accordingly, when a party appeals a trial court's
ruling ordering presuit discovery in the form of a deposition, the appeal
becomes moot when the appealing party produces a representative for
deposition in compliance with the trial court's discovery order. 348 Any
opinion issued by the court of appeals after the deposition takes place is
advisory, because the discovery order became moot after the deposition
occurred. 349

Two exceptions to the mootness doctrine currently exist: (1) the "capa-
ble of repetition" exception, and (2) the "collateral consequences" excep-
tion. 350 The "capable of repetition" exception is applied "where the
challenged act is of such short duration that the appellant cannot obtain
review before the issue becomes moot. '351  The "collateral conse-
quences" exception is applied when "prejudicial events have occurred
'whose effects continued to stigmatize helpless or hated individuals long
after the unconstitutional judgment had ceased to operate.' ,,352 Under
the "collateral consequences" exception, the effects are not absolved by
mere dismissal of the cause as moot. 353

Relying on the "collateral consequences" exception, the El Paso Court
of Appeals in In re Salgado held that the issue of whether a protective
order entered in a child possession case was void was not moot despite
the expiration of the order, because, if the court of appeals were to deter-
mine that the protective order was void, a question would arise as to

345. Id.
346. Valley Baptist Med. Ctr. v. Gonzalez, 33 S.W.3d 821, 833 (Tex. 2000) (per curiam).
347. Id.
348. Id.
349. Id. (vacating the court of appeals' judgment and opinion and dismissing the cause

as moot). See also Kemper v. Stonegate Manor Apartments, Ltd., 29 S.W.3d 362, 363 (Tex.
App.-Beaumont 2000, pet. dism'd w.o.j.) (where former tenant failed to file supersedes
bond in appeal from forcible detainer proceeding and writ of possession issued, court of
appeals could no longer grant effectual relief and appeal became moot); Faddoul,
Glasheen & Valles, P.C. v. Oaxaca, 52 S.W.3d 209, 212-13 (Tex. App.-El Paso 2001, no
pet.) (where appellants deposited funds in controversy into the registry of the trial court,
there was no longer any danger of appellants violating injunctive portion of trial court's
order, rendering the appealable interlocutory injunctive order moot).

350. In re Salgado, 53 S.W.3d 752, 757 (Tex. App.-El Paso 2001, orig. proceeding).
351. Id.
352. Id. (quoting Gen. Land Office v. OXY U.S.A., Inc., 789 S.W.2d 569, 571 (Tex.

1990)).
353. Id.
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whether the child's aunt had standing to maintain her action to obtain
exclusive possession of the child. 354 "Given this serious collateral conse-
quence," the court held, "we find that the issue before us is not moot. '355

XV. PRACTICE IN THE COURT OF APPEALS

In McCullough v. Kitzman,356 the court examined its internal proce-
dure for deciding a motion to disqualify or recuse a court of appeals
judge. In that case, the appellants filed motions for disqualification and
recusal after the court of appeals issued an opinion affirming the trial
court's decision. 357 Because the appellate rules do not provide a proce-
dure for disqualification motions, the court determined that it would fol-
low the same procedures as those used for deciding recusal motions. 358

Accordingly, pursuant to Rule 16.3(b), each member of the panel consid-
ered the motions and found no reason to disqualify himself.359 Then, the
justices certified the issue to the entire court, which (with the exception of
the challenged judge) decided each motion with respect to each of the
panel members. 360 The majority of the remaining justices found no rea-
son to recuse or disqualify any member of the panel and denied the
motions.361

XVI. STANDARDS OF REVIEW

A. SUFFICIENCY OF THE EVIDENCE

In Dow Chemical Co. v. Francis, the court of appeals failed to conduct
a proper legal sufficiency and factual sufficiency analysis, giving the su-
preme court an opportunity to restate those well-established standards. 362

When a party attacks the legal sufficiency of an adverse finding on an
issue on which she has the burden of proof, she must demonstrate on
appeal that the evidence establishes, as a matter of law, all vital facts
in support of the issue. In reviewing a "matter of law" challenge, the
reviewing court must first examine the record for evidence that sup-
ports the finding, while ignoring all evidence to the contrary. If there
is no evidence to support the finding, the reviewing court will then
examine the entire record to determine if the contrary proposition is
established as a matter of law. The point of error should be sus-

354. Id. at 757-58.
355. In re Salgado, 53 S.W.3d at 758.
356. 50 S.W.3d 87, 88-89 (Tex. App.-Waco 2001, pet. denied).
357. Id. at 87-88. As an initial matter, the court noted that the motions were subject to

being denied as untimely. See TEX. R. Ai . P. 16.3(a) (stating that a motion to recuse must
be filed "promptly after a party has reason to believe that the justice ... should not partici-
pate in deciding the case"). However, because the court had never addressed in a pub-
lished opinion the timeliness of a motion to recuse under Texas Rule of Appellate
Procedure 16.3, it proceeded with a determination of the merits of the motions. McCul-
lough, 50 S.W.3d at 88.

358. McCullough, 50 S.W.3d at 88.
359. Id.
360. Id.
361. Id. at 89.
362. 46 S.W.3d 237, 241-42 (Tex. 2001).
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tained only if the contrary proposition is conclusively established.363

In this case, the appellee had the burden of proof on the claim at issue. 364

Thus, in considering only the evidence favorable to appellee, the court of
appeals did not conduct a proper "matter of law" review.365

When a party attacks the factual sufficiency of an adverse finding on
an issue on which she has the burden of proof, she must demonstrate
on appeal that the adverse finding is against the great weight and
preponderance of the evidence. The court of appeals must consider
and weigh all of the evidence, and can set aside a verdict only if the
evidence is so weak or if the finding is so against the great weight
and preponderance of the evidence that it is clearly wrong and
unjust.

3 6 6

In doing so, the court of appeals must "detail the evidence relevant to the
issue" and "state in what regard the contrary evidence greatly outweighs
the evidence in support of the verdict. ' 367 In Dow, the court of appeals
improperly considered only the evidence favorable to appellee's claim
and did not review the evidence supporting the jury verdict.368 Thus, the
supreme court concluded that the court of appeals did not conduct a
proper factual-sufficiency review.369

B. No-EVIDENCE REVIEW AND THE EQUAL INFERENCE RULE

In Lozano v. Lozano,3 70 a divided supreme court was presented with
an opportunity to reevaluate the equal inference rule. The equal infer-
ence rule provides that "a jury may not reasonably infer an ultimate fact
from meager circumstantial evidence 'which could give rise to any num-
ber of inferences, none more probable than another." 371 The Lozano
case turned on circumstantial evidence relating to whether Mr. Lozano's
family members aided or assisted in taking, retaining, or concealing his
daughter, over whom Mr. Lozano did not have custody.372 After dis-
counting circumstantial evidence supporting the jury's verdict under the
equal inference rule, the court of appeals held that the evidence was not
legally sufficient to support the jury's verdict.373

The supreme court reversed as to some family members and affirmed
as to others, and Justices Phillips, Hecht, and Baker filed separate concur-
ring and dissenting opinions addressing the equal inference rule and its
effect on the evidence in this case. Under Justice Phillips' view, "the

363. Id.
364. Id. at 242.
365. Id.
366. Id.
367. Francis, 46 S.W.3d at 242.
368. Id.
369. Id.
370. 52 S.W.3d 141 (Tex. 2001).
371. Id. at 148 (citing Hammerly Oaks, Inc. v. Edwards, 958 S.W.2d 387, 392 (Tex.

1997)).
372. Id. at 145-47.
373. Id. at 144.
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equal inference rule is but a species of the no evidence rule. '374 As Jus-
tice Phillips explained: "[i]f circumstantial evidence will support more
than one reasonable inference, it is for the jury to decide which is more
reasonable, subject only to review by the trial court and the court of ap-
peals to assure that such evidence is factually sufficient. '375

Justice Hecht, in contrast, would have applied the equal inference rule
more aggressively, stating that the jury's inference must not only be rea-
sonable, it must be probable. 376 If the jury did not draw an inference that
is more probable than other reasonable inferences, then the jury's verdict
or finding must be set aside on no-evidence grounds. 377

Justice Baker, although agreeing with Justice Phillips' statement of the
standard of review, would have viewed the evidence as a whole and
would have concluded that there was some evidence to support the jury's
verdict as to certain family members.378

In Wal-Mart v. Sturges, the supreme court cited the well-established
principle that courts must review the legal sufficiency of the evidence in
light of the jury charge that the district court gave without objection, even
if the charge's statement of the law is incorrect. 379 However, the court
then created a new standard for establishing the tort of interference with
prospective contractual or business relations and concluded that there
was no evidence to support the jury's verdict. 380 In a concurring opinion,
Justice O'Neill criticized the majority for "straying beyond measuring the
evidence against the charge that was given," and for "expound[ing] on
what the law should be." 38'

C. REVIEW OF TRIAL COURT'S RULING ON PRIMARY JURISDICTION

ISSUES

In Subaru of America, Inc. v. David McDavid Nissan, Inc.,382 the su-
preme court resolved an open question regarding the proper standard of
review of a trial court's grant or denial of a motion for dismissal or abate-
ment based on the primary jurisdiction doctrine. The court concluded
that primary jurisdiction questions are questions of law.383 The court rea-
soned that primary jurisdiction inquiries are quasi-jurisdictional in nature,

374. Id. at 148 (Phillips, C.J., concurring and dissenting).
375. Lozano, 52 S.W.3d at 148.
376. Id. at 158-62 (Hecht, J., concurring and dissenting).
377. Id.
378. Id. at 162 (Baker, J., concurring and dissenting).
379. 52 S.W.3d 711, 715 n.4 (citing City of Fort Worth v. Zimlich, 29 S.W.3d 62, 71 (Tex.

2000) (stating that when no objection was made to a jury instruction, evidence to support a
finding based on the instruction should be assessed "in light of" the instruction given) and
Larson v. Cook Consultants, Inc., 690 S.W.2d 567, 568 (Tex. 1985) (same)); see also
Lozano, 52 S.W.3d at 145.

380. Sturges, 52 S.W.3d at 726-28.
381. Id. at 729 (O'Neill, J., concurring).
382. 44 Tex. Sup. Ct. J. 779, No. 00-0292, 2001 WL 578337 (Tex, May 31, 2001).
383. Id. at *5 (abrogating State Bar v. McGee, 972 S.W.2d 770, 773 (Tex. App.-Corpus

Christi 1998, no writ); Shell Pipeline Corp. v. Coastal States Trading, Inc., 788 S.W.2d 837,
842 (Tex. App.-Houston [1st Dist.] 1990, writ denied); Simmons v. Danco, Inc., 563
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and often require an analysis of statutory construction. 384 Because both
jurisdictional and statutory construction matters are generally questions
of law, primary jurisdiction issues are also questions of law which are re-
viewed de novo, with no deference to the trial court's decision. 385

D. REVIEW OF TRIAL COURT'S DISMISSAL BASED ON AN

INADEQUATE EXPERT MEDICAL REPORT

Section 13.01 of the Medical Liability and Insurance Improvement Act
requires medical malpractice plaintiffs, within 180 days of filing suit, to
either provide each defendant physician and health-care provider with an
expert report and the expert's curriculum vitae or to nonsuit the
claims.386 The adequacy of expert reports can be challenged, and the trial
court must dismiss the claims against the defendant if "it appears to the
court ... that the report does not represent a good faith effort to comply
with the definition of an expert report. ' 387 In American Transitional Care
Centers of Texas, Inc. v. Palacios, the supreme court held that the trial
court's determination about the adequacy of an expert report is reviewed
under an abuse of discretion standard. 388 The court reasoned that the
plain language of section 13.01 compelled such a conclusion. 389 First, the
statute itself contains deferential language, directing the trial court to sus-
tain a challenge to an expert report if it "appears to the court" that the
plaintiffs did not make a good-faith effort to meet statutory require-
ments.390 Second, the statute states that dismissal under section 13.01(e)
is a sanction, and sanctions are generally reviewed under an abuse-of-
discretion standard.391

The supreme court disagreed with the court of appeals' conclusion that
the usual standard of review for sanctions did not apply in this case be-
cause section 13.01 was intended to eliminate frivolous claims, not to
sanction litigation misconduct.392 The supreme court held that filing a
frivolous lawsuit can be litigation misconduct subject to a Rule 13 sanc-
tion and stated that "this is exactly the type of conduct for which sanc-
tions are appropriate. '393

E. BURDEN AND REVIEW IN DEFAMATION CASES

The supreme court in Turner v. KTRK Television, Inc.394 clarified that,

S.W.2d 376, 379 (Tex. App.-Dallas 1978, writ ref'd n.r.e.) (all applying an abuse of discre-
tion standard of review to a trial court's primary jurisdiction analysis)).

384. Id.
385. Id.
386. See TEX. REV. CIv. STAT. ANN. art. 4590i, § 13.01(d) (Vernon Supp. 2001).
387. Id. § 13.01(l).
388. 46 S.W.3d 873 (Tex. 2001).
389. Id. at 877.
390. Id.
391. Id.
392. Id. at 878.
393. Palacios, 46 S.W.3d at 878.
394. 38 S.W.3d 103, 119 (Tex. 2000).
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to prove defamation, a public-figure plaintiff must establish clear and
convincing evidence of actual malice. Additionally, the majority noted
that "courts are divided on the burden that a public-figure plaintiff bears
in proving falsity. ' 395 However, because neither side briefed the issue,
the court stated that, "on this record," it was unwilling to require clear
and convincing evidence of falsity.396 Accordingly, the court assumed
without deciding that the trial court properly instructed the jury to deter-
mine falsity by a preponderance of the evidence, and reviewed the jury's
finding on falsity under the traditional "no evidence" standard of
review.

397

In a concurring and dissenting opinion, Justice Hecht argued that fal-
sity should be proven by clear and convincing evidence, stating that the
majority's "lenient standard for measuring evidence of falsity ... is incon-
sistent with the rule that a statement is not defamatory if it is substantially
true., 398

F. BURDEN AND REVIEW IN UNLAWFUL EMPLOYMENT PRACTICE

CASES

In an age discrimination case decided this Survey period, the supreme
court established that "motivating factor" is the correct standard of cau-
sation for the plaintiff in all unlawful employment practice claims under
the Texas Commission on Human Rights Act.399 The court reached this
conclusion by reference to the plain meaning of Texas Labor Code sec-
tion 21.125, which requires plaintiffs to prove an unlawful employment
practice by showing that discrimination was a "motivating factor" for the
practice.400 The court then overruled the employer's legal sufficiency
challenge, concluding that, under the motivating factor standard, there
was more than a scintilla of evidence that the employer was motivated by
age discrimination when it fired the plaintiff.40'

G. REVIEW IN TERMINATION OF PARENTAL RIGHTS CASES

Under section 161.001 of the Texas Family Code, clear and convincing
evidence is required to support an order terminating parental rights.40 2

The clear and convincing standard is an intermediate standard, falling be-
tween preponderance of the evidence and beyond a reasonable doubt. In

395. Id. at 117 (comparing Buckley v. Littell, 539 F.2d 882, 889 (2d Cir. 1976) and Fire-
stone v. Time, Inc., 460 F.2d 712, 723 (5th Cir. 1972) (Bell, J., concurring) (both requiring
clear and convincing evidence of falsity) to Rattray v. City of National City, 51 F.3d 793,
801 (9th Cir. 1994) and Goldwater v. Ginzburg, 414 F.2d 324, 341 (2d Cir. 1969) (both
requiring proof of falsity based on a preponderance of the evidence)).

396. Id.
397. Id.
398. Id. at 131 (Hecht, J., concurring and dissenting).
399. Quantum Chem. Corp. v. Toennies, 47 S.W.3d 473, 480 (Tex. 2001).
400. Id. at 474, 480.
401. Id. at 481-82.
402. TEX. FAM. CODE ANN. § 161.001 (Vernon Supp. 2001).
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In re N.K., 403 the appellant argued that the heightened quantum of proof
at trial requires that the appellate court reviewing a termination order use
a corresponding intermediate appellate standard of review. Citing the su-
preme court's decision in Meadows v. Green,40 4 the Texarkana Court of
Appeals refused to apply an intermediate standard of review, stating that
it would continue to use the traditional appellate review standard in pa-
rental termination cases unless the Texas Supreme Court changed the
law.

40 5

XVII. APPELLATE REMEDIES

A. ABATING AN INTERLOCUTORY APPEAL FOR

TRIAL COURT CLARIFICATION

Texas Rule of Appellate Procedure 29.5 governs the trial court's pow-
ers during an interlocutory appeal and provides that, while a trial court
retains jurisdiction of the case, it may not enter an order that (1) is incon-
sistent with any appellate court temporary order; or (2) interferes with or
impairs the appellate court's jurisdiction or the effectiveness of any relief
sought.40 6 In American Home Products v. Clark,40 7 the court of appeals
abated an interlocutory appeal to allow the trial court to clarify its order
on venue. On appeal to the supreme court, the petitioner argued that the
abatement of the appeal for clarification impermissibly invited interfer-
ence with the court of appeals' jurisdiction under Rule 29.5 and had the
effect of instructing the trial court how to make its decision nonreview-
able.408 The supreme court rejected that argument, holding that, because
the appellant complained of the appellate court's ruling and not the trial
court's ruling, Rule 44.4(a) (and not Rule 29.5) applied.40 9 Under Rule
44.4(a), an appellate court cannot affirm or reverse a judgment if the trial
court has committed an error that prevents the proper presentation of the
case on appeal. 41 0 If the trial court's erroneous action or inaction can be
corrected, the appellate court must direct the trial court to do so before
disposing of the case on appeal.411

403. 54 S.W.3d 499, 503 (Tex. App.-Texarkana 2001, pet. filed).
404. 524 S.W.2d 509, 510 (Tex. 1975).
405. N.K., 54 S.W.3d at 503. Justice Grant, concurring, expressly urged the Texas Su-

preme Court to reconsider its ruling in Meadows, arguing that "it is inconsistent to require
a jury to decide a case on one standard and then review it on a different standard." Id. at
506 (Grant, J., concurring). Compare Price v. Lewis, 45 S.W.3d 215, 218, 220-21 (Tex.
App.-Houston [1st Dist.] 2001, no pet.) (reviewing trial court's ruling under clear and
convincing evidence standard of review where party contesting results of an election must
carry burden of proving, by clear and convincing evidence, that violations of the Election
Code materially affected the outcome of the election).

406. TEX. R. App. P. 29.5.
407. 38 S.W.3d 92 (Tex. 2000).
408. Id. at 96.
409. Id. at 97.
410. Id. (citing TEX. R. App. P. 44.4(a)(1)).
411. Id.
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B. WHEN RENDITION IS PROPER

Texas Rule of Appellate Procedure 60.2(f) gives the supreme court the
authority to vacate the lower court's judgment and remand the case for
further proceedings in light of changes in the law.412 In Wal-Mart v.
Sturges, the supreme court held for the first time that, "to establish liabil-
ity for interference with prospective contractual or business relation, the
plaintiff must prove that it was harmed by the defendant's conduct that
was either independently tortious or unlawful. '413 However, instead of
remanding the case in light of changes in the law, the court determined
that there was no evidence in the case that the defendant's conduct was
independently tortious or unlawful and rendered judgment for the
defendant. 414

C. WHEN REMAND IS PROPER

During this Survey period, Texas courts of appeals have ordered a re-
mand where a party proceeded under a wrong legal theory,415 where a
party failed to segregate attorney's fees,416 and where there was an irrec-
oncilable conflict in the jury's answers.417

D. DISPOSITION OF DAMAGES AWARDS

It is improper for an appellate court to remand a case for a new trial
solely on a damages issue when liability is contested in the trial court.418

Nor is it proper for an appellate court to grant a judgment notwithstand-
ing the verdict and to enter a new damages award by sifting through the
evidence and independently calculating a new award when it is unclear
what amounts the jury awarded for the various line items in a damages
award.419

When a jury's damages award is excessive, remittitur is the appropriate
remedy. 420 A trial court's order of remittitur can be challenged on appeal
by arguing that there was factually sufficient evidence to support the
jury's damages award. 421 When such a sufficiency challenge is sustained,

412. TEX. R. App. P. 60.2(f).
413. 52 S.W.3d 711, 713 (Tex. 2001).
414. Id. at 727-29.
415. Texas Dep't of Transp. v. Bederka, 36 S.W.3d 266, 272 (Tex. App.-Beaumont

2001, no pet.) (remanding in the interest of justice under Rule 43.3(b) where plaintiffs'
petition failed to allege a claim for which sovereign immunity is waived under the Texas
Tort Claims Act).

416. Pratt v. Trinity Projects, Inc., 26 S.W.3d 767, 769 (Tex. App.-Beaumont 2000, pet.
denied) (citing Texarkana Mem. Hosp., Inc. v. Murdock, 946 S.W.2d 836, 841 (Tex. 1997)).

417. Calabrian Chems. Corp. v. Bailey-Buchanan Masonry, Inc., 44 S.W.3d 276, 282-83
(Tex. App.-Beaumont 2001, pet. denied).

418. See Estrada v. Dillon, 44 S.W.3d 558, 562 (Tex. 2001). A general denial is sufficient
to contest liability and to prevent remand of a damages issue without a retrial on liability.
Id.

419. II Deerfield Ltd. Partnership v. Henry Bldg., Inc., 41 S.W.3d 259, 268-69 (Tex.
App.-San Antonio 2001, pet. denied).

420. Torrington Co. v. Stutzman, 46 S.W.3d 829, 851 (Tex. 2000).
421. Id.; Gray v. Allen, 41 S.W.3d 330, 331-34 (Tex. App.-Fort Worth 2001, no pet.).
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the court of appeals can modify the trial court's judgment to reinstate the
jury's damages award and affirm the trial court's judgment as
modified.

422

Where the trial court's judgment does not remit an excessive verdict,
the court of appeals can order a remittitur when the evidence supporting
damages is factually insufficient.423 However, because the supreme court
is not empowered to determine factual sufficiency questions, it cannot
overturn an excessive verdict based on factual insufficiency. 424

However, in Torrington Co. v. Stutzman, the petitioner attempted to
side-step the supreme court's prohibition of deciding factual insufficiency
questions by citing World Oil v. Hicks42 5 and arguing that it was entitled
to a new trial because "a jury that gets damages egregiously wrong proba-
bly got liability wrong, too. '426 In World Oil, the court had held that
remittitur is the appropriate remedy except in cases where the verdict "is
so flagrantly excessive that it cannot be accounted for on any other
ground.

'427

The supreme court in Torrington refused to grant a new trial, reasoning
that it had never before relied on World Oil to disturb a verdict and con-
cluding that World Oil's continued vitality was questionable. 428

E. DISPOSITION AFTER SETTLEMENT

In an unpublished decision from the San Antonio Court of Appeals,
the court not only dismissed an appeal pursuant to settlement, it also is-
sued an order withdrawing a previous opinions issued from the court.429

XVIII. APPELLATE ATTORNEYS' FEES AND COSTS

Courts of appeals generally have discretion to assess costs in subse-
quent court of appeals proceedings, 430 but, because of the peculiar proce-
dural posture of the case in Texas Workers' Compensation Insurance
Fund v. Mandlbauer, the supreme court concluded that the court of ap-
peals' mandate ordering that "all costs of appeal" be assessed against the
Fund was ambiguous. 431 There the case was initially tried and appealed

422. Gray, 41 S.W.3d at 334.
423. Torrington, 46 S.W.3d at 851.
424. Id.
425. 103 S.W.2d 962, 964 (1937). The court further held that "[t]here are cases where a

shockingly excessive verdict, and the record as a whole, leave no room for doubt that the
minds of the jurors were so controlled and dominated by passion and prejudice as made
them incapable of, or entirely unwilling, to consider a case on the merits." Id.

426. Torrington, 46 S.W.3d at 851.
427. World Oil, 103 S.W.2d at 964
428. Torrington, 46 S.W.3d at 851-52.
429. Perry Homes v. Carnes, No. 04-00-00185-CV, 2001 WL 322187 (Tex. App.-San

Antonio, Apr. 4, 2002, no pet.) (not designated for publication). The parties had filed a
joint motion informing the court that they had settled and asking the court to dismiss the
proceeding and to vacate all previous opinions, orders, and judgments in the case. Id. at
*1.

430. Texas Workers' Comp. Ins. Fund v. Mandlbauer, 34 S.W.3d 909, 912 (Tex 2000).
431. Id.
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to the court of appeals and to the supreme court. 432 The supreme court
reversed and remanded to the court of appeals, ordering Mandlebauer to
pay costs. 433 The court of appeals, on remand, reversed the case and or-
dered that "all costs of the appeal shall be assessed against [the
Fund]. ' 434 The supreme court then heard the case for a second time and
concluded that the court of appeals' mandate was ambiguous, because it
could be interpreted to include costs of the first appeal in the court of
appeals (which the supreme court had ordered Mandlbauer to pay). 435

The court of appeals should have limited costs to the appeal on re-
mand.436 In the end, however, the supreme court reversed the court of
appeals judgment and awarded all costs against Mandlbauer for all
appeals. 437

In Moore v. Bank Midwest,438 the court held that interest on appellate
attorney's fees should run from the date of the notice appeal, not the date
of judgment. The court reasoned that interest on appellate attorney's
fees is directly connected to the pursuit of an unsuccessful appeal and
that the appellee cannot collect interest on money before it is owed. 439

432. Id. at 911.
433. Id.
434. Id.
435. Mandlbauer, 34 S.W.3d at 912.
436. Id.
437. Id.
438. 39 S.W.3d 395, 404 (Tex. App.-Houston [1st Dist.] 2001, pet. denied).
439. Id. The trial court's judgment in Moore also impermissibly awarded appellate at-

torney's fees without conditioning the award on an unsuccessful appeal. However, the
court of appeals held that the point was moot because it had already concluded that the
trial court's judgment should be affirmed. Id.
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