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sent, reversed the court of appeals and ordered the appeal reinstated.2!> Re-
lying on two cases the court of appeals expressly refused to follow,216 the
Court of Criminal Appeals held that the cost bond was within the construc-
tive custody or control of the district clerk when it arrived in the receiving
department, was received and file-stamped within the ten day period pro-
vided in Rule 4, and, therefore, was timely filed.2!” Justice Campbell, con-
curring, would not rely on the principle of constructive possession but would
reach the same result based on the fact that the bond was timely mailed and
was filed within the ten day grace period of Rule 4.2!3 Justice Campbell
stated that “to hold that constructive possession applies to the present case
could mean that once an instrument arrives in a building’s mail department,
the instrument has been properly filed.””2!?

B. PERFECTING APPEAL AFTER PERMISSION TO APPEAL AS INDIGENT
DENIED

Texas Rule of Appellate Procedure 41(a)(2) gives an appellant an addi-
tional ten days to file a cost bond if the trial court sustains a contest to the
appellant’s affidavit of indigency.22¢ This rule, however, does not increase
the time provided in Rule 41(a)(1) for perfecting the appeal. Therefore, a
potential problem arises if the appellant challenges through mandamus the
trial court’s order denying him permission to appeal as an indigent.

In White v. Baker & Botts??! the appellant timely filed an affidavit of in-
ability to give cost bond, and the district clerk timely contested the affida-
vit.222 The appellant had filed a motion for new trial and therefore was
required to perfect his appeal within ninety days after the judgment was
signed.223 The trial court sustained the contest.22* On December 4, 1991,
the deadline for perfecting the appeal, the appellant filed in the court of ap-
peals a motion for leave to file a petition for writ of mandamus.?23> The court

215. 840 S.W.2d at 441.

216. 8258.W.2d at 173-74. In Mister Penguin Tuxedo Rental & Sales, Inc. v. NCR Corp.,
787 S.W.2d 371, 372 (Tex. 1990) (per curiam), the Texas Supreme Court ruled that a motion
for new trial timely delivered to the court administrator and later turned over to the district
clerk was timely filed. In Gonzalez v. Vaello, 91 S.W.2d 904, 905 (Tex. Civ. App.—San
Antonio 1936, writ dism’d), the court held that an original petition picked up by the court-
house janitor at the post office on the last day before the statute of limitations ran and left in
the district clerk’s internal mailbox was timely filed, even though the district clerk did not see
the petition until two days later.

217. 840 S.W.2d at 441.

218. Id. (Campbell, J., concurring).

219. Id.

220. See TEX. R. Aprp. P. 41(a)(2).

221. 833 S.W.2d 327 (Tex. App.—Houston [1st Dist.] 1992, writ requested).

222. See TEX. R. APP. P. 40(a)(3)(A), 40(a)(3)(C).

223. 833 S.W.2d at 328 (citing TEX. R. App. P. 41(a)(1)).

224. If the trial court sustains the contest and the 90 days has expired, Rule 41(a)(2) gives
the appellant an additional 10 days to perfect the appeal. TEX. R. App. P. 41(a)(2). With the
ten day extension provided in Rule 41(a)(2), the appellant in White was required to file his
bond by December 2, 1991, but the 90 day period under Rule 41(a)(1) had not yet expired;
therefore, December 4, 1991 was the deadline for perfecting the appeal. 833 S.W.2d at 328.

225. Mandamus is the proper method of reviewing the trial court’s ruling on an affidavit of
indigence. Id. at 329 (citing Allred v. Lowry, 597 S.W.2d 353, 354 n.2 (Tex. 1980)).
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of appeals denied leave to file the petition for writ of mandamus, and the
appellant timely filed a motion for rehearing, which was overruled on Janu-
ary 23, 1992. Eight days after the court of appeals overruled the motion for
rehearing, the appellant filed a cost bond with the trial court. A divided
court of appeals held that the appeal bond was not timely filed.226 The ma-
jority noted that “Rule 41(a)(2) extends the deadline to perfect an appeal by
ten days when the trial court refuses to permit a party to appeal as an indi-
gent;” however, the rule does not provide for an extension of time if the
court of appeals denies leave to file a petition for mandamus to review the
trial court’s order.22? The majority concluded that it did not have the au-
thority to enlarge its jurisdiction by interpreting Rule 41(a)(2) to give the
appellant an additional ten days from the date the mandamus petition was
disposed of within which to perfect an appeal.?28 The court observed that
“[o]nly the supreme court can interpret Rule 41(a)(2) to enlarge a jurisdic-
tional time limit.”22°

This holding, as the court recognized, effectively eliminates appellate re-
view of a case if an appellant is unsuccessful in challenging by mandamus the
trial court’s order sustaining the contest.23° A party will not likely be able to
obtain a final ruling by the appellate court on the mandamus action and post
a bond within such a short time period.23!

The court of appeals urged the supreme court to resolve this problem, but
until the matter is resolved, the court offered the following advice: “[A]n
appellant who attempts to challenge by mandamus the trial court’s order
denying him leave to appeal as an indigent, should ask the court of appeals
to enter a temporary order suspending the time to file the appeal bond under
Rule 41(a)(2). Such an appellant should be prepared to file the appeal bond
within the ten days permitted by Rule 41(a)(2), as suspended by the court of
appeals.”232

The dissenting justice disagreed with the majority’s narrow reading of
Rule 41(a)(2)?3 because the majority’s decision renders meaningless the
right to seek mandamus review from an order denying a party permission to
appeal as an indigent.23* If a party has filed a motion for leave to file a
petition for mandamus relief from such an order, filing an appeal bond
within ten days after the contest is sustained would render the mandamus
proceeding moot because the filing of an appeal bond operates as an aban-

226. 833 S.W.2d at 331.

227. Id. at 329. The court stated that Rule 41(a)(2), by its own terms, applies “only to the
court that sustains the contest, not one that reviews the ruling on the contest.” /d. at 330.

228. Id. at 329 (citing TEX. R. APP. P. 2(a)); Sifuentes v. Texas Employers’ Ins. Ass’n, 754
S.W.2d 784, 788 (Tex. App.—Dallas 1988, no writ).

229. Id

230. Id. at 330.

231. Id. at 329-30. The court noted that under Rule 41(a)(2) the appellant actually has 25
days from the trial court’s ruling because the appellant may file a motion to extend time to file
the appeal bond within 15 days of the date it is due. Jd. at 329 n.7.

232. Id at 331.

233. Id. at 331-32 (Mirabel, J., dissenting).

234. Id. at 331.
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donment of any attempt to appeal as an indigent.2*> According to the dis-
sent, the contest to an affidavit of inability to pay costs is not finally
sustained within the meaning of Rule 41(a)(2) until the court of appeals has
ruled on any challenge to the trial court’s order.23¢

VII. SUMMARY JUDGMENT
A. PRESERVATION OF ERROR

Defects regarding the timing or service of a motion for summary judg-
ment cannot be raised for the first time on appeal.23’ In Negrini v. Beale*38
the appellants did not file a response to the motion for summary judgment or
otherwise complain in the trial court of improper or untimely notice of the
motion under Rule 166a(c).23° Accordingly, they waived their complaint.240
Likewise, Rule 166a(f) states that “[d]efects in the form of affidavits or at-
- tachments will not be grounds for reversal unless specifically pointed out by
objection.”24! Thus, just as objections to improper or untimely notice, ob-
jections to affidavits or attachments in support of or in opposition to a mo-
tion for summary judgment cannot be raised for the first time on appeal.242

In ruling on a motion for summary judgment, a trial court may consider
only pleadings and proof “on file at the time of the hearing, or filed thereaf-
ter and before judgment with permission of the court.”243 In Leinen v. Buff-
ington’s Bayou City Service Co.2** the plaintiff, two weeks after the hearing
on the defendant’s motion for summary judgment, amended his petition to
allege, for the first time, fraud and misrepresentation. Several weeks later,
the trial court, without considering the plaintiff’s amended petition, granted
summary judgment. The record did not show that the plaintiff had obtained
leave of court to file its amended petition or that the amended pleading had
been brought to the trial court’s attention.?4* The court of appeals held that
the trial court did not abuse its discretion in refusing to consider the
amended petition filed after the summary judgment hearing.246 ‘

235. Id. (citing Stein v. Frank, 575 S.W.2d 399, 400 (Tex. Civ. App.—Dallas 1978, orig.
proceeding)). The majority also recognized this problem. 833 S.W.2d at 329 n.5.

236. Id. at 331. The rule itself does not refer to either the trial court or the court of appeals
and would allow the liberal reading the dissent gives it. TEX. R. APP. P. 41(a)(2).

237. Tex. R. Civ. P. 166a(c).

238. 822 S.W.2d 822 (Tex. App—Houston [14th Dist.] 1992, n.w.h.).

239. See Tex. R. Civ. P. 166a(c).

240. 822 S.W.2d at 823-24.

241. Tex. R. Civ. P. 166a(f).

242. See Einhorn v. Lachance, 823 S.W.2d 405, 410 (Tex. App.—Houston [1st Dist.] 1992,
writ dism’d w.o.j.) (failure to object to inadmissable hearsay evidence contained in summary
judgment affidavit waived such objection).

243. See TEX. R. Civ. P. 166a(c).

244. 824 S.W.2d 682 (Tex. App.—Houston [14th Dist.] 1992, no writ).

245. 824 S.W.2d at 685.

246. Id. at 685 (citing Hill v. Milani, 678 S.W.2d 203, 205 (Tex. App.—Austin 1984), af’d,
686 S.W.2d 610 (Tex. 1985)).
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B. APPEAL FROM A SUMMARY JUDGMENT

In Wilburn v. State?*? the court of appeals reaffirmed the general rule that
a party may challenge the legal sufficiency of the movant’s summary judg-
ment proof even if the nonmovant did not file an answer or response to the
motion for summary judgment.2*®8 The court considered the nonmovant’s
position that there was no evidence of the date any tax liability was created
or incurred to be a legal sufficiency challenge and allowed her to raise the
point.24° Thus the nonmovant’s failure to challenge the legal sufficiency in
her response or cross-motion did not preclude her from raising the challenge
on appeal.250

Furthermore, if both parties file motions for summary judgment, and the
appellant challenges only the trial court’s granting of the appellee’s motion
for summary judgment and not the denial of its own, the court of appeals,
upon finding error, can only reverse and remand.25! It cannot render judg-
ment for the appellant.252

C. FINALITY OF A SUMMARY JUDGMENT

A summary judgment that does not dispose of all parties and issues is
interlocutory and not appealable without a severance or nonsuit of un-
resolved parties and issues.253> Ross v. Arkwright Mutual Insurance Co.?%*
involved an appeal from eight orders granting summary judgment which,
although not identical, generally stated that the motion for summary judg-
ment was granted in favor of each particular defendant and that the plaintiffs
“take or recover nothing” from that defendant.2>> The orders did not con-
tain a “Mother Hubbard” clause?’¢ or expressly refer to all issues
decided.?%’

The Ross court emphasized that the presence of a Mother Hubbard clause
should not be dispositive.25® Rather, any order granting a motion for sum-
mary judgment that fails to address all the issues or all of the parties should

247. 824 S.W.2d 755 (Tex. App.—Austin 1992, no writ).

248. Id. at 763 (citing City of Houston v. Clear Creek Basin Auth., 589 S.W.2d 671, 678
(Tex. 1979)).

249. Id. at 763 n.12.

250. Id. at 763.

251. Pine v. Salzer, 824 S.W.2d 779, 780 (Tex. App.—Houston [lst Dist.] 1992, no writ)
(citing Buckner Glass & Mirror v. T. A. Pritchard Co., 697 S.W.2d 712, 714 (Tex. App.—
Corpus Christi 1985, no writ)).

252. Id. In Pine, neither party responded to the other’s motion for summary judgment.
Accordingly, the court of appeals could consider only whether the appellee’s grounds for sum-
mary judgment were insufficient as a matter of law. Id. at 394.

253. See Ross v. Arkwright Mut. Ins. Co., 834 S.W.2d 385, 390 (Tex. App.—Houston
[t4th Dist.] 1992, writ granted) (citing Pan Am. Petroleum Corp. v. Texas Pac. Coal & Oil
Co., 324 S.W.2d 200, 201 (1959)). Id. at n.4.

254. 834 S.W.2d 385.

255. Id. at 394.

256. The typical Mother Hubbard clause states, “[A]ll relief not expressly granted is
hereby denied.” Id. at 391.

257. Id.

258. Id. at 391, 393.
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be considered interlocutory.25® It concluded, however, that under present
supreme court authority, if an order contains Mother Hubbard language or
refers to all issues or parties, it is considered final, regardless of whether all
issues were decided.2¢® Although the court opined that “Mother Hubbard
language has no place in an order granting a motion for summary judg-
ment”26! and expressly approved of two other courts of appeals’ holdings
that a motion for summary judgment that does not address all parties and
issues is interlocutory despite the inclusion of Mother Hubbard language,
the Ross court, “constrained by law to follow precedent set by the Texas
Supreme Court,” dismissed the appeal because the “take nothing” language
used by the trial court did not constitute Mother Hubbard language.252

To render an interlocutory summary judgment final and appealable, a
party may seek a severance or take a non-suit. The party appealing from the
summary judgment is best advised, however, to appeal within thirty days of
the notice itself rather than any related order because there is a split of au-
thority regarding whether the filing of a notice of non-suit or the signing of
the order on non-suit renders final and appealable an interlocutory summary
judgment.263 Rule 162 of the Texas Rules of Civil Procedure provides that a
party may take a non-suit and that ‘“[n]otice of the dismissal or non-suit
shall be served in accordance with Rule 21a . . . without necessity of court
order.”2%4 Before the current version of Rule 162 became effective on Janu-
ary 1, 1988, non-suits were governed by former Rule 164, which did not
contain the emphasized language.265 Thus, under the current rule, an order
granting a non-suit is unnecessary, although some courts prefer that the no-
tice be reinforced with an order.266

The Fourteenth court of appeals held in Merrill Lynch Relocation Man-
agement, Inc. v. Powell?¢7 that the “interlocutory summary judgment order

259. Id. at 393.

260. Id. at 392-93 (citing New York Underwriters Ins. Co. v. Sanchez, 799 S.W.2d 677
(Tex. 1990); Teer v. Duddleston, 664 S.W.2d 702 (Tex. 1984); Chessher v. Southwestern Bell
Tel. Co., 658 S.W.2d 563 (Tex. 1983)).

261. Id. at 394 n.6.

262. Id. at 393-94. The Dallas and Amarillo courts of appeal have held that the trial
court’s inclusion of a Mother Hubbard clause in an order granting summary judgment does
not render that judgment final and appealable if the judgment does not otherwise dispose of all
parties and issues. See Bethurum v. Holland, 771 S.W.2d 719, 722 (Tex. App.—Amarillo
1989, no writ); Sasker v. Fitze, 708 S.W.2d 40, 43 (Tex. App.—Dallas 1986, no writ).

On rehearing, the court of appeals distinguished the situation in Ross from its decision in
Merrill Lynch Relocation Management v. Powell, 824 S.W.2d 804 (Tex. App.—Houston [14th
Dist.] 1992, orig. proceeding). See Ross, 834 S.W.2d at 394-95. In Merrill Lynch Relocation
Management, the order granting summary judgment referred to motions and responses raising
all issues in the case and therefore disposed of causes not addressed in the motion for summary
judgment. 824 S.W.2d at 806. In contrast, the order in Ross did not dispose of all parties and
issues; it simply stated that plaintiffs should take nothing. 834 S.W.2d at 395.

263. See infra notes 267-72 and accompanying text (discussing the disagreement of these
courts).

264. Tex. R. Civ. P. 162 (emphasis added).

265. Id., historical note.

266. See Avmanco, Inc. v. City of Grand Prairie, 835 S.W.2d 160 (Tex. App.—Fort Worth
1992, writ dism’d); see also notes 270-72 and accompanying text (discussing the Avmanco, Inc.
court’s requirement of a signed order).

267. 824 S.W.2d 804 (Tex. App.—Houston [14th Dist.] 1992, orig. proceeding).
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became final and appealable” when a notice of non-suit was filed and when
the opposing party properly filed its motion for new trial within thirty days
after the notice of non-suit was filed.26¢ Although the trial court did not sign
an order of non-suit, the Merrill Lynch Relocation Management court, citing
Rule 162, properly recognized that “[n]o court order was necessary to effect
a final judgment.”’269

The Fort Worth court of appeals reached a different conclusion in
Avmanco, Inc. v. City of Grand Prairie.?’° The trial court granted the city’s
motion for summary judgment, and the city filed a notice of non-suit to dis-
miss its counterclaim to render the interlocutory summary judgment final
and appealable. Two days after the city filed its notice of non-suit, the trial
court signed an order of non-suit. The appellant filed a motion for new trial
on the thirtieth day after the trial court signed the order of non-suit but
thirty-two days after the city had filed its notice of non-suit. The appellant
filed its cost bond ninety-four days after the notice of non-suit was filed, and
the city moved to dismiss the appeal on the grounds that the appellant’s
motion for new trial was untimely and, therefore, its appeal bond was also
untimely. The court of appeals held that the trial court’s signing the order of
non-suit, not the mere filing of the notice of non-suit, triggered the appellate
timetable.2’! Thus, the Fort Worth court apparently requires an order of
non-suit even though Rule 162 does not require an order and despite the fact
that Texas courts have long recognized that the trial court’s granting of a
non-suit is merely a ministerial act.?72

VIII. RECORD ON APPEAL
A. TIMELY FILING OF THE RECORD

Under Texas Rule of Appellate Procedure 54(a), the transcript and state-
ment of facts must be filed in the court of appeals within sixty days after the
judgment is signed or within 120 days after the judgment is signed if a party
timely files a motion for new trial or to modify the judgment or timely files a
request for findings of fact and conclusions of law in a case tried without a
jury.2’3 Rule 54(c) provides that a party seeking an extension of time for
late filing of a transcript or statement of facts must reasonably explain any

268. Id. at 806.

269. Id.

270. 835 S.W.2d 160 (Tex. App.—Fort Worth 1992, writ dism’d).

271. Id. at 163-64. The court in Avmanco Inc. cited as partial support for its holding cases
decided prior to the 1988 amendments to Rule 162. Id. at 164. The court stated that “[t]he
finality of a judgment for the purpose of appeal should be determined from the terms of the
trial court’s orders. Otherwise, the opposing party . . . might not be advised as to when the
time for [filing a motion for new trial or cost bond) begins to run.” Id. Rule 162’s requirement
that a notice of non-suit be served in accordance with Rule 21a ensures, however, that a party
to an interlocutory judgment receives notice that the judgment has become final. See TEX. R.
Civ. P. 162.

272. See BHP Petroleum Co., Inc. v. Millard, 800 S.W.2d 838, 840-41 (Tex. 1990, orig.
proceeding); Shadowbrook Apts. v. Abu-Ahmad, 783 S.W.2d 210, 211 (Tex. 1990); Greenberg
v. Brookshire, 640 S.W.2d 870, 872 (Tex. 1982) (orig. proceeding).

273. TEX. R. APP. P. 54(a).
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delay in requesting the court reporter to prepare the statement of facts.274
The Dallas court of appeals has held that an appellant who fails to request
the statement of facts timely cannot rely upon a cross-appellant’s timely re-
quest in conjunction with a motion to extend time to file the statement of
facts under Rule 54(c).??5

In Inman’s Corp. v. Transamerica Commercial Finance Corp.2’¢ Inman’s
timely perfected an appeal from the trial court’s final judgment. On the last
date for perfecting an appeal and for making a request to the court reporter,
Transamerica filed a cash deposit in lieu of bond and made a written request
to prepare the statement of facts. Inman’s later filed an untimely request for
the statement of facts, a timely motion and a timely supplemental motion to
extend the time to file the statement of facts. Transamerica objected to In-
man’s motions because neither motion explained Inman’s delay in making its
request to the court reporter as required by Rule 54(c).2’” The court of
appeals rejected Inman’s argument that Transamerica’s timely request in-
ured to Inman’s benefit.278

The court criticized as “ill-advised” Inman’s assumption that it could rely
on the actions taken by Transamerica and denied Inman’s motion to extend
time to file the statement of facts.2’* Inman’s simply did not give a reason-
able explanation for its delay in making a written request for the statement
of facts to the court reporter as required by Rule 54(c).280 Although recog-
nizing that its ruling was “harsh,” the court emphasized that Inman’s, “like
any other appellant, had the opportunity to timely request the statement of
facts” and “had an opportunity to reasonably explain the delay.”?28!

The Tyler court of appeals was the first court to interpret a 1990 amend-
ment to Rule 54(a) providing additional time for filing the record if a timely
request for findings of fact and conclusions of law is filed in a non-jury
case.282 Smith v. Smith,283 a divorce case, was tried to a jury. After the
verdict, the wife filed a motion for judgment n.o.v. The trial court signed a
divorce decree granting the divorce on the no-fault grounds found by the
jury and made its own division of certain properties not submitted to the

jury.

274. Id. (c).

275. Inman’s Corp. v. Transamerica Commercial Fin. Corp., 825 S.W.2d 473, 475-76 (Tex.
App.—Dallas 1991, no writ).

276. 825 S.W.2d 473.

277. TEX. R. App. P. 54(c).

278. Inman’s Corp., 825 S.W.2d at 475-77. Inman’s argument was that it did not need to
explain the delay for its untimely request. Inman’s argued that one party’s request to prepare
the statement of facts “should be for the benefit of all parties in the same manner a motion for
new trial filed by one party extends the appellate timetables for all parties.” Id. at 475. How-
ever, Rule 41(a)(1) expressly provides that a timely motion for new trial extends the appellate
timetables for all the parties, but Rule 53(a) does not contain such a provision. See TEX. R.
APp. P. 41(a)(1), 53(a).

279. Inman’s Corp., 825 S.W.2d at 477.

280. Id.

281. Id. at 478.

282. See TEX. R. APP. P. 54(a), historical note.

283. 835 S.W.2d 187 (Tex. App.—Tyler 1992, no writ).
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The husband filed a timely request for findings of fact and conclusions of
law but did not file a motion for new trial. Later, the wife moved to dismiss
the husband’s appeal on the ground that the record was not timely filed. In
response, the husband argued that he was entitled to the extended time pe-
riod for filing the record because he had timely requested findings of fact and
conclusions of law. The husband urged that because the trial judge made
certain fact findings regarding disposition of the properties not submitted to
the jury, the case was * ‘tried without a jury’ within the meaning of Rule
54(a).”"284

Despite the novel argument, the court dismissed the appeal.285 Although
a trial judge is not bound by the jury’s division of marital property, the fact
that the judge made additional findings did not convert the case into a non-
jury case within the meaning of Rule 54(a).28¢ A timely motion for new trial
would have extended the time for filing the record in the court of appeals but
a request for findings of fact and conclusions of law in any aspect of a jury
case does not.287

B. THE RECORD’S CONTENTS

Documents and exhibits not filed of record in the trial court are not prop-
erly part of the record on appeal.28¢ In Martinez v. Valencia the court of
appeals refused to consider an attorney’s letter and settlement papers,
although the court had previously granted the appellees’ motion to supple-
ment the record with these documents on appeal.28° The court cited the
general rule that documents and exhibits not filed of record in the trial court
are not properly considered on appeal.2°0 The court observed it would be
acting as a court of original jurisdiction rather than an appellate court if it
were to consider evidence not before the trial court.29!

An appellant seeking review of a municipal ordinance must include the
ordinance in the trial court record.2%2 In Metro Fuels, Inc. v. City of Austin
the trial court had taken judicial notice of the municipal ordinance, but the
ordinance itself was not made part of the record.2?3 Although a court, on its
own motion, may take judicial notice of an ordinance under Texas Rule of
Civil Evidence 204, the appellate court in Metro Fuels Inc. refused to do so

284. Id. at 190.

285. Id.

286. Id.

287. Id.; see also TEX. R. App. P. 54(a).

288. Martinez v. Valencia, 824 S.W.2d 719, 722 (Tex. App.—El Paso 1992, no writ).

289. Id

290. Id. (citing Noble Exploration, Inc. v. Nixon Drilling Co., 794 S.W.2d 589, 592 (Tex.
App.—Austin 1990, no writ); Deerfield Land Joint Venture v. Southern Union Realty Co., 758
S.W.2d 608, 609 (Tex. App.—Dallas 1988, writ denied); City of Galveston v. Sheu, 607
S.W.2d 942, 944 (Tex. Civ. App.—Houston [1st Dist.] 1980, no writ)).

291. Martinez, 824 SW.2d at 722.

292. Metro Fuels, Inc. v. City of Austin, 827 S.W.2d 531, 532 (Tex. App.—Austin 1992,
no writ).

293. In response to the appellate court’s request that the appellants file a supplemental
transcript, the appellants responded that the ordinance was not part of the trial court record.
Instead, the appellants provided the court of appeals with a certified copy of the ordinance.
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because there was no showing that the version proffered by the appellants
was the version of the ordinance upon which the trial court relied.2®* The
court noted that municipal and county ordinances are difficult to research
and verify and concluded that the appellants had failed to present a sufficient
record to show error requiring reversal.295

The sufficiency of the record is the appellant’s burden.2?¢ In City of Austin
v. Gifford?®" the appellants waived any complaint as to the trial court’s de-
nial of their motion for leave to file a trial amendment because they did not
raise this complaint in any of their points of error, and the record did not
contain any reference to a trial amendment or any order overruling the ap-
pellants’ motion.2%8

Under Rule 53(k), the appellant has the duty to timely file the statement
of facts in the court of appeals.2°® In Wells v. Kansas University Endowment
Association3® the appellant did not do so. Without a statement of facts, the
court of appeals must presume that sufficient evidence supports the findings
upon which the judgment was based.3°! Therefore, the court in Wells could
not consider the appellant’s challenge to the sufficiency of the evidence to
support the trial court’s judgment.302

A party complaining that the trial court abused its discretion has the bur-
den to bring forward on appeal a record showing that the trial court’s deci-
sion was arbitrary and unreasonable.3%* In Sutton v. Eddy3%* the court of
appeals overruled ten of the appellant’s points of error complaining of the
trial court’s abuse of discretion because the appellant did not bring forward a
complete statement of facts from the various hearings in which the trial
judge made the challenged rulings.30> Thus, the court of appeals presumed
that the evidence supported the trial court’s rulings.306

In Johnson v. Whitney Sand & Gravel, Inc.3°7 the trial court entered a
sanction order dismissing with prejudice the defendants’ counterclaim. The
appeal was submitted only on the transcripts because the defendants did not
timely file a statement of facts from the sanctions hearing. Therefore, the

294. 827 S.W.2d at 532.

295. Id. (citing TEX. R. APP. P. 50(d)).

296. Tex. R. Arr. P. 50(d).

297. 824 S.W.2d 735 (Tex. App.—Austin 1992, n.w.h.).

298. Id. at 741.

299. Tex. R. App. P, 53(k).

300. 825 S.W.2d 483 (Tex. App.—Houston [1st Dist.] 1992, writ denied).

301. JId. at 487 (citing Ward v. Lubojasky, 777 S.W.2d 156, 157 (Tex. App.—Houston
[14th Dist.] 1989, no writ); Men’s Wearhouse v. Helms, 682 S.W.2d 429, 430 (Tex. App.—
Houston [1st Dist.] 1984), cert. denied, 474 U.S. 804 (1985)).

302. Id.; see also Watson v. Century Condominiums, Ltd., 825 S.W.2d 551 (Tex. App.—
Houston [14th Dist.] 1992, no writ) (stating that appellate court had to presume that the trial
court’s judgment was supported by sufficient evidence when appellant filed only a transcript
and no statement of facts).

303. Sutton v. Eddy, 828 S.W.2d 56, 58 (Tex. App.—San Antonio 1991, no writ) (citing
Englander Co. v. Kennedy, 428 S.W.2d 806, 807 (Tex. 1968); TEX. R. Arp P. 50(d)).

304. Sutton, 828 S.W.2d at 56.

305. Id. at 58-59.

306. Id. at 59.

307. 828 S.W.2d 801 (Tex. App.—Waco 1992, no writ).
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record was insufficient to show that the trial court abused its discretion in
imposing a “death penalty” sanction.308

C. LIMITATION OF THE APPEAL

An appellant may limit the scope of an appeal if he complies with Texas
Rules of Appellate Procedure 40(a)(4) and 53(a).3%® In Kwik Wash Laun-
dries, Inc. v. McIntyre3'© the appellant defined the issue in his Limitation of
Appeal as: “[t]he existence and liability on the Kwik Wash Laundries, Inc.
lease and the damages and attorneys’ fees recoverable by Kwik Wash Laun-
dries, Inc. for breach of the Kwik Wash Laundries, Inc. lease.”3!! Appellant
also requested a partial statement of facts under Rule 53(d) that requires a
“statement of the points to be relied on.”312 Kwik Wash did not include the
points to be relied on in its request for a statement of facts, and the court
found the statement of the issue in the Limitation of Appeal to be an insuffi-
cient substitute.3!3> The appellee made the same errors in its cross-appeal.
The court therefore dismissed the appeal because neither party had properly
stated the points on appeal or provided a sufficient record for review.3!4

IX. BRIEFS ON APPEAL
A. FAILURE TO TIMELY FILE

An appellant’s failure to timely file its brief may result in dismissal on the
court’s own motion for want of prosecution.3!5 The appellant in Sentinel
Pipe Service Inc. v. Tandy Computer Leasing,>'¢ having obtained two exten-
sions of time for filing its brief, failed to file its brief by the due date. Ap-
proximately five weeks later, the court of appeals, on its own motion,
dismissed the appeal for want of prosecution because the appellant had not
provided the court with an explanation for its third failure to file its brief
timely.317

B. WAIVER BY FAILURE TO BRIEF POINTS

Points of error not supported with argument and authorities are

308. Id. at 805 (citing TEX. R. App. P. 50(d); Walker v. Packer, 827 S.W.2d 833 (Tex.
1992, orig. proceeding).

309. See TEX. R. ApP. P. 40(a)(4), 53(a). Rule 40(a)(4) provides: *“‘[n]o attempt to limit
the scope of an appeal shall be effective unless the severable portion of the judgment from
which the appeal is taken is designated in a notice served on all other parties.” TEx. R. ApP.
P. 40(a)(4).

310. 840 S.W.2d 739 (Tex. App.—Austin 1992, no writ).

311. Id. at 741.

312. Tex. R. App. P. 53(d). Rule 53(a) provides: “[t]he appellant, at or before the time
prescribed for perfecting the appeal, shall make a written request to the official reporter
designating the portion of the evidence and other proceedings to be included therein.” Id.

313. 840 S.W.2d at 741.

314. Id. at 742-43.

315. Tex. R. Apr. P. 71(I)(1).

316. 825 S.W.2d 212 (Tex. App.—Fort Worth 1992, n.w.h.).

317. Id. (citing TEx. R. App. P. 74(1)(1)).
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waived.31® In White v. Bath the court held that the appellant waived seven
points of error that were not supported.>!'® The “scant discussion” under
these points of error consisted only of “conclusory statements and ques-
tions,” and one point of error was merely stated without any argument.32°

C. BRIEFS ON APPEAL FROM TEMPORARY INJUNCTION

An appellant appealing from an order granting a temporary injunction
may move the court to allow the case to be submitted without briefs; the
appellant must, however, show good cause why briefs should not be re-
quired.3?! In Lagrone v. John Robert Powers Schools, Inc.322 the appellants
appealed from a temporary injunction enforcing an anti-competition clause
in a franchise agreement. On the date the appellants’ brief was due, the
appellants filed a motion to give priority to the appeal under Texas Rule of
Appellate Procedure 42(b) but did not file a brief. In their motion, the ap-
pellants argued that the disputed issues were clear from the record and briefs
Wwere unnecessary.

The court of appeals emphasized that although under Rule 42(c) acceler-
ated appeals may be decided without briefs, the court of appeals, not the
appellant, decides whether briefs will be required.32* Prior case law under
former article 4662, which gave the appellant the right to decide whether to
file a brief, is no longer valid.32* Apart from the appellant’s thwarting Rule
42(c)’s intent to provide for expedient determination of accelerated appeals
by announcing on the last possible date that it did not intend to file a brief,
the appellants failed to show good cause why briefs should not be re-
quired.325 The court therefore ordered the appellants to file a brief within
twenty days or face dismissal or affirmance under Rule 42(a)(3) without fur-
ther notice.326

X. COSTS ON APPEAL

If the court of appeals reverses, the appellee may be required to pay costs,

318. White v. Bath, 825 S.W.2d 227, 230 (Tex. App.—Houston [14th Dist.] 1992, writ
denied), pet. for cert. filed, No. 72-7783 (Feb. 26, 1993) (citing Trenholm v. Ratcliff, 646
S.W.2d 927, 934 (Tex. 1983)).

319. Id

320. Id

321. See TEX. R. ApP. P. 42(c) (allowing for submission of accelerated appeals without
briefs); see also TEX. R. App. P. 42(a)(3) (“([flailure to file either the record or appellant’s brief
within [20 days after the record is filed], unless reasonably explained, shall be ground for
dismissal or affirmance under Rule 60 . . ..").

322. 841 S.W.2d 34 (Tex. App.—Dallas 1992, no writ).

323. Id. at 37.

324. Id. Article 4662 became Texas Rule of Civil Procedure 385. See TEX. R. C1v. P. 385,
historical note (Vernon 1985). Rule 385 was amended, effective in 1981, to give the court of
appeals discretion as to whether briefs are required in an appeal from a temporary injunction.
Id. This provision of Rule 385 is now part of Texas Rule of Appellate Procedure 42(a)(3). See
TeX. R. App. P. 42(a)(3).

325. Lagvone, 841 S.W.2d at 38.

326. Id
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including the costs of the transcript and statement of facts.32” On the other
hand, Rule 84 of the Texas Rules of Appellate Procedure provides that the
court of appeals may, as part of its judgment, award a prevailing appellee
damages if it determines that the appellant has taken the appeal “for delay
and without sufficient cause.”328 The court in Schmidt v. Centex Beverage,
Inc.3?9 refused to assess damages under Rule 84, however, because after the
appeal was filed, the Texas Supreme Court reversed one of the primary cases
relied upon by the appellant.33° Accordingly, the court of appeals refused to
find that the appeal was brought without sufficient cause.33!

In Roever v. Roever33? the appellate court awarded damages.3** The hus-
band in that case appealed from a judgment of divorce dividing the parties’
assets and debts and challenged the trial court’s award of $7500 in attorneys’
fees to the wife. He relied on the trial court’s docket sheet notations that the
community property estate was of nominal value. The court of appeals af-
firmed the trial court’s judgment and sustained the wife’s cross point re-
questing an award of damages for delay under Rule 84.33¢ The court
concluded that the husband’s lawyer “had no reasonable grounds to believe”
that the court of appeals would reverse the trial court’s judgment.33> The
husband’s contention regarding the value of the community estate was un-
supported by the record, and the husband’s lawyer did not bring to the
court’s attention the “legion of contrary law” in connection with his reliance
on the trial court’s docket entries.33¢

X. DISMISSAL OF APPEAL
A. MortioNs TO DisMiIss

If the parties to an appeal file a joint motion to dismiss, the appeal is moot
and the court of appeals must dismiss the case.33? In Merrill Lynch, Pierce,
Fenner & Smith v. Hughes,>® the parties settled after the appeal was per-
fected and filed a joint motion to dismiss the appeal. The court of appeals,
however, issued an opinion dismissing the case for want of jurisdiction.33°

327. Tex. R. App. P. 89; see Holloway v. Butler, 828 S.W.2d 810, 813 (Tex. App.—Hous-
ton [1st Dist] 1992, writ denied).

328. Tex. R. App. P. 84.

329. 825 S.W.2d 791 (Tex. App.—Austin 1992, n.w.h.).

330. Id. at 794-95.

331, Id. at 795.

332. 824 S.W.2d 674 (Tex. App.—Dallas 1992, n.w.h.).

333. Id. at 677.

334, Id. The court awarded five times the total taxable costs of the appeal, or $5,355.00.
Id

335. Id. (citing Naydan v. Naydan, 800 S.W.2d 637, 643 (Tex. App.—Dallas 1990, no
writ)).

336. Id. As a further justification for imposing damages for delay, the court noted that the
husband’s lawyer was a family law specialist. Id. Justice Ovard dissented, stating that coun-
sel’s “reliance on the docket sheet entries, albeit in error, was some indication that he had a
basis for a successful appeal.” Id. at 678 (Ovard, J., dissenting).

337. Merrill Lynch Pierce, Fenner & Smith v. Hughes, 827 S.W.2d 859 (Tex. 1992).

338. Id

339. See 809 S.W.2d 679, 681 (Tex. App.—Corpus Christi 1991), vacated, 827 S.W.2d 859
(Tex. 1992).
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The Texas Supreme Court vacated the court of appeals’ judgment and opin-
ion because the appeal became moot once the parties settled and jointly
moved to dismiss the appeal.3*° The court held that “[i]f no controversy
continues to exist between [the parties], the appeal is moot and [the appellate
court] must dismiss the cause.”34!

In Teague v. Espinosa®*? the appellee’s counsel filed a motion to dismiss
the appeal as well as an affidavit in support stating that he did not receive
notice that an appeal bond had been filed or notice that the appellant filed a
designation of documents to be included in the transcript. Rule 46(d) re-
quires that the appellant notify “all parties in the trial court” of the filing of
the appeal bond or cash deposit in lieu of bond.?43> Rule 51(b) requires that
the other parties receive notice of the appellant’s designation of documents
to be included in the transcript.3** Counsel for the appellees did not know
that the appeal was pending until two days after the appellant had filed its
brief.

The court of appeals denied the motion to dismiss because “{a]ctual harm,
rather than a bald allegation of prejudice,” is necessary to support dismissal
of an appeal based on lack of notice that an appeal bond has been filed.343
The court was “troubled,” however, by the appellant’s counsel’s “flaunting
of the mandatory notice requirements of the appellate rules” and ordered
that the appellant pay ten times the total taxable costs of court as a sanction
under Rule 46(d).34¢

B. RELIANCE ON DOCKET ENTRIES ON APPEAL MAY LEAD TO
DisMISSAL

First National Bank v. Birnbaum3*7 illustrates the danger of relying on
trial court docket entries on appeal. Docket entries are not a substitute for
court orders or judgments.34® In First National Bank, the court of appeals
dismissed for want of jurisdiction an appeal from an award of sanctions
under Texas Rule of Civil Procedure 13.34° The sanctions were imposed in
connection with an application for turnover relief to enforce the trial court’s
judgment, and the court of appeals concluded that the sanctions order was
not appealable because the record did not indicate that the trial court had
determined the merits of the application for turnover relief.330

The appellant filed a motion for rehearing and a motion to supplement the
record to include a copy of the trial court’s docket sheet showing that the

340. 827 S.W.2d at 859.

341. Id. (quoting General Land Office v. OXY U.S.A,, Inc. 789 S.W.2d 569, 570 (Tex.
1990) (second alteration in original)).

342. 824 S.W.2d 340 (Tex. App.—San Antonio 1992, no writ).

343. Tex. R. App. P. 46(d).

344. Id. 51(b).

345. 824 S.W.2d at 341 (citations omitted).

346. Id. at 341-42.

347. 826 S.W.2d 189 (Tex. App.—Austin 1992, n.w.h.).

348. Id. at 190.

349. Id.

350. Id.
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application for turnover relief had been denied before the appeal was taken
from the sanctions order. Although the court acknowledged that the
supreme court has “relaxed the absolute prohibition” against the use of
docket entries in some circumstances, courts of appeal have limited the use
of docket entries ““to correct clerical errors in judgments or orders.”35!
Overruling the appellant’s motion to supplement the record and motion for
rehearing, the court of appeals noted that docket entries are “inherently un-
reliable” because they lack the formality of orders and judgments.352 The
court based its decision on a long line of Texas cases holding that judgments
and orders must be entered of record to be effective and that docket entries
may not take the place of a separate order or judgment.333

In State Farm Fire & Casualty Co. v. Reed,*>* an appeal from a summary
judgment, the insurer urged the court of appeals to consider several notes in
the trial court’s docket sheet. The court of appeals cited the general rule
that “[a]n appellate court may not consider docket entries since they are
only made for the clerk’s convenience and are usually unreliable.”353 The
court determined that the facts presented did not fall within the limited situ-
ations in which docket entries may be considered and noted that it would be
“especially inappropriate” to consider the docket entries in that case because
the court would be reviewing the docket entries as if they were findings of
fact and conclusions of law, which the trial court does not file in summary
judgment proceedings.356

XII. MANDATE

A mandate is defined as “the official notice of the action of the appellate
court, directed to the court below, advising it of the action of the appellate
court and directing it to have its judgment duly recognized, obeyed, and
executed.”337 In Lewelling v. Bosworth, the Dallas court of appeals con-
cluded that although a trial court’s refusal to act in compliance with the

351. Id. at 190-91. In N-S-W Corp. v. Snell, 561 S.W.2d 798, 799 (Tex. 1977) (orig. pro-
ceeding), the Texas Supreme Court stated that “[a] docket entry may supply facts in certain
situations, but it cannot be used to contradict or prevail over a final judicial order.” Id. (cita-
tion omitted). At least two courts of appeal have held that the “certain situations” in which a
docket entry may supply facts are limited to correction of clerical errors in judgments or or-
ders. See Energo Int’l Corp. v. Modern Indus. Heating, Inc., 722 S.W.2d 149, 151 n.2 (Tex.
App.—Dallas 1986, no writ); Intercity Management Corp. v. Chambers, 820 S.W.2d 811, 812-
13 (Tex. App.—Houston [1st Dist.] 1991) (orig. proceeding) (limiting holding in Charles L.
Hardtke, Inc. v. Katz, 813 S.W.2d 548, 550 (Tex. App.—Houston [1st Dist.] 1991, no writ),
that a signed docket entry can qualify as an order setting aside a written dismissal order)).

352. First National Bank, 826 S.W.2d at 191 (citing Energo, 722 S.W.2d at 151 n.2).

353. Id. at 190 (citing Emerald Oaks Hotel/Conference Ctr, Inc. v. Zardenetta, 776
S.W.2d 577, 578 (Tex. 1989) (orig. proceeding); Clark & Co. v. Giles, 639 S.W.2d 449, 450
(Tex. 1982) (orig. proceeding); McCormack v. Guillot, 597 S.W.2d 345, 346 (Tex. 1980) (orig.
proceeding); Hamilton v. Empire Gas & Fuel Co., 110 S.W.2d 561, 566 (Tex. 1937)).

354. 826 SW.2d 659 (Tex. App.—Houston [14th Dist.] 1992, writ granted).

355. Id. at 661 (citing Miller v. Kendall, 804 S.W.2d 933, 944 (Tex. App.—Houston {1st
Dist.] 1990, no writ)).

356. Id. (citing TEX. R. Civ. P. 296).

357. Lewelling v. Bosworth, 840 S.W.2d 640, 642 (Tex. App.—Dallas 1992, orig.
proceeding).
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mandate may be a proper basis for a mandamus action, the mandate does
not necessarily give the prevailing party a right of action against another
party unless the appellate court has actually rendered judgment rather than
remanding with instructions to the lower court.3® In Lewelling, the Texas
Supreme Court’s judgment reversing and remanding the case to the trial
court with instructions for rendition of a judgment did not constitute a
“court order” under Section 14.10 of the Texas Family Code upon which the
mother could rely to proceed against the father.3°

The trial court cannot grant relief in addition to that contained in a man-
date from an appellate court.3¢® The supreme court’s mandate in Martin v.
Credit Protection Association, Inc.3%! declared void a restrictive covenant,
dissolved a temporary injunction, and provided that the plaintiff pay all
court costs and that the defendant recover his costs from the plaintiff.362
The defendant also sought to recover attorneys’ fees in the district court.3¢3
He argued that his recovery of attorneys’ fees on his counterclaim would not
interfere with or contradict the supreme court’s mandate. The trial court
denied his request, and the court of appeals affirmed.?¢* The court noted
that in cases involving remand with specific instructions, the district court’s
discretion is limited by the instructions in the mandate.3¢> The court em-
phasized that if the supreme court had intended that the trial court address
the defendant’s additional claims, it would have included $uch a direction in
its mandate.366

XIII. MOTIONS FOR REHEARING

Rule 100(d) of the Texas Rules of Appellate Procedure governs further
motions for rehearing in the courts of appeal.3¢? During the Survey period,
the Texas Supreme Court eliminated a source of confusion among practi-
tioners and clarified circumstances in which a party may file a further mo-

358, Id. at 642-43.

359. Id. at 643. The court of appeals noted that if the supreme court had rendered judg-
ment naming the mother as the managing conservator, the mother could have relied upon the
mandate as a “court order.” Id.

360. Martin v. Credit Protection Ass'n, 824 S.W.2d 254, 255-56 (Tex. App.—Dallas 1992,
writ dism’d w.0.j.).

361. Id

362. Id

363. The plaintiff also sought to recover unreimbursed business expenses that were the
subject of his counterclaim in the district court.

364. Id. at 256-57.

365. Id. at 256. The defendant in Martin relied upon Texacally Joint Venture v. King, 719
S.W.2d 652, 653 (Tex. App.—Austin 1986, writ ref'd. n.r.e.), for the proposition that “the trial
judge must be allowed some reasonable exercise of discretion in fulfilling the terms of the
mandate.” Martin, 824 S.W.2d at 256 (quoting Texacally Joint Venture, 719 S.W.2d at 653).
In Texacally, however, it was necessary for the trial court to exercise its discretion to set a
deadline to comply with the mandate’s instructions regarding specific performance. Id. at 256.
The defendant in Martin, however, sought affirmative relief beyond that provided in the
supreme court’s mandate. Id.

366. Martin, 824 S.W.2d at 257 (citing TEX. R. App. P. 184).

367. Tex. R. App. P. 100(d).
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tion for rehearing as a matter of right.368 In Havner v. E-Z Mart Stores,
Inc. % the respondent challenged the supreme court’s jurisdiction over the
petitioner’s application for writ of error on the basis that the application was
not timely filed. The supreme court had granted the petitioner’s motion for
extension of time for filing an application for writ of error and ordered that
the application be filed within forty days of the date the last timely filed
motion for rehearing was overruled.3’° The court of appeals overruled the
first motion for rehearing but changed its opinion on rehearing.’! The peti-
tioner filed a second motion for rehearing and filed its application for writ of
error within forty days after the second motion for rehearing was overruled.

The respondent argued that the petitioner’s second motion for rehearing
was invalid because the opinion on rehearing contained only “minor nonsub-
stantive changes” and the petitioners had no need to complain of the modifi-
cation.?’2 The Texas Supreme Court overruled the respondent’s motion to
dismiss and held that a party may file a further motion for rehearing as a
matter of right if, in conjunction with the overruling of a prior motion for
rehearing, the court of appeals alters in any way its opinion or judgment.373
The Court reasoned that the uncertainty injected into the appellate process
by a case by case basis determination of further filings outweighed any risk
of delay from parties filing further motions for rehearing.374

XIV. CONCLUSION

The Texas Supreme Court’s opinions during the Survey period demon-
strate, among other things, that procedural technicalities should not inhibit
unnecessarily the right to appeal. The amendments to the Texas Rules of
Appellate Procedure proposed by the Committee on State Rules of the Ap-
pellate Practice and Advocacy Section support that policy as well.375> The
proposed amendments include a number of methods to make appeal less
expensive and less complicated.3”¢ For example, the Committee proposes
adopting the federal practice of allowing the original trial court transcript to
be sent to the appellate court.3”” The proposed amendment to Texas Rule of
Appellate Procedure 51 would thus allow that practice for “good cause, in-
cluding the time or expense of preparing copies . . .”378 In addition, the

368. Havner v. E-Z Mart Stores, Inc., 825 S.W.2d 456 (Tex. 1992).

369. Id

370. Id. at 457 n.1 (citing TEX. R. App. P. 130(d)).

371. Id. at 458.

372. Id

373. Id

374. Id.

375. See STATE BAR OF TEXAS, REPORT OF THE COMMITTEE ON STATE APPELLATE
RULES: RECOMMENDED AMENDMENTS TO THE TEXAS RULES OF APPELLATE PROCEDURE
AND TExas RULES OF CIvIL PROCEDURE (1992) (objective of proposed amendments is to
make appellate procedure “easier and less expensive for both the appellate practitioner and the
appellate courts”).

376. Id.

377. Id. at 8 (proposed amendment to Texas Rule of Appellate Procedure 51(e)).

378. STATE BAR OF TEXAS, PROPOSED AMENDMENTS TO TEXAS RULES OF APPELLATE
PROCEDURE 14 (1992).
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proposed amendments to Texas Rules of Appellate Procedure 81 and 131
assist absent parties in protecting their rights.3’® In essence, both the Court
and the Committee are working to eliminate procedural traps and to make
the process of appeal easier for both the bench and the bar.

379. Id. at 17-18, 20-22 (proposed amendments to Rules 81 and 131).






