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I. HEALTHCARE LIABILITY
A. INTRODUCTION

During the Survey period, the Texas Supreme Court addressed
whether the Texas Medical Liability Act (TMLA) was preempted by 42
U.S.C. § 1983 and the scope of discoverable information in medical tort
claims. In the former, the supreme court affirmed its support of the
TMLA'’s expansive definition of health care claims and the expansive
scope of the TMLA. In the latter, the supreme court expanded the scope
of discoverable information for nonparties in medical tort claims.

B. Texas SuprREME CourT CoNcLUDES THE TMLA 1s Not
PreeMPTED BY 42 U.S.C. § 1983

In Rogers v. Bagley,! the Texas Supreme Court held that (1) claims
asserted against a state mental health facility and its employees arising
from the death of a patient, pleaded as claims under 42 U.S.C. § 1983, are
health care liability claims under the TMLA; and (2) the TMLA’s re-
quirement to timely serve an expert report is not preempted by 42 U.S.C.
§ 1983.

In 2003, the Texas Legislature enacted the TMLA, which governs
health care liability claims and requires that the plaintiff, to avoid dismis-
sal, serve an expert report addressing liability and causation as to each
defendant within 120 days after the defendant files an original answer.?
The TMLA was enacted for the purpose of “deter[ring] frivolous lawsuits
by requiring a claimant early in litigation to produce the opinion of a
suitable expert that his claim has merit.”? Forty-two U.S.C. § 1983 pro-
vides individuals with a cause of action against state actors for violations
of the United States Constitution under color of state law.4

In this case, Plaintiff David Bagley sued Rio Grande State Center
(RGSC) and several of its employees after the death of his thirty-seven-
year-old son, Jeremiah Bagley.’ Jeremiah had been committed to RGSC
and was killed during an incident with several of RGSC'’s staff. The inci-
dent began when Jeremiah struck one of his monitors.® The staff inter-
vened and gave him antipsychotic and sedative drugs.” After the incident,
he fell into cardiac arrest and died.® His autopsy stated that the cause of
death was “excited delirium due to psychosis with restraint-associated
blunt force trauma.”®

1. 623 S.W.3d 343, 343 (Tex. 2021), cert. denied, 142 S. Ct. 774 (2022).

2. Tex. Civ. Prac. & REmM. CoDE ANN. § 74.351(a).

3. Scoresby v. Santillan, 346 S.W.3d 546, 552 (Tex. 2011).

4. 42 US.C. § 1983; Nieves v. Bartlett, 139 S. Ct. 1715, 1730 (2019) (Gorsuch, J.,
concurring in part and dissenting in part).

5. Rogers, 623 S.W.3d at 347.

6. Id

7. Id.

8. Id

9. Id.
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David Bagley sued RGSC both individually and in the name of Jer-
emiah’s estate, suing both RGSC and the individuals involved with the
incident. He alleged negligence under the Texas Tort Claims Act for “dis-
pens[ing] and/or administer[ing] various drugs proximately causing [Jer-
emiah’s] personal injury and death.”'® Against the individuals, “Bagley
asserted claims under 42 U.S.C. § 1983, alleging (1) excessive force in vio-
lation of the Fourth Amendment against the [PNAs]; (2) deliberate indif-
ference by the supervisors in their training and supervision of the PNAs;
and (3) deliberate indifference as to Bagley’s medical care against” Bag-
ley’s doctor.!!

When Bagley did not serve the expert reports after the 120-day dead-
line passed, the defendants moved to dismiss his claims for failure to
serve the expert report. In response, Bagley alleged that his claims were
not healthcare liability claims (as required to bring them under the
TMLA), and even if they were, the TMLA’s expert deadline was pre-
empted by 42 U.S.C. § 1983.12

The supreme court first addressed whether Bagley’s claims were health
care claims subject to the TMLA.'3 The case turned on the second ele-
ment required for a claim to be a health care claim—"whether . . . [his §]
1983 claims allege a cause of action for treatment, lack of treatment, or
other claimed departure from accepted standards of medical care, or
health care, or safety or professional or administrative services directly
related to healthcare.”!#

The supreme court held that the claims were all health care claims
“subject to the TMLA, including the expert-report [filing] require-
ment.”!> “The TMLA broadly defines ‘health care’ as ‘any act or treat-
ment performed or furnished, or that should have been performed or
furnished, by any health care provider for, to, or on behalf of a patient
during the patient’s medical care, treatment, or confinement.’”1® This
definition plainly covered Bagley’s claims, which alleged violations of the
health care standard of care.!” Physical restraint of violent psychiatric pa-
tients, training and staffing policies, and patient supervision fit squarely
into the provision of health care services. That the plaintiff’s claims even

10. Id. at 348.
11. Id.
12. Id.
13. Healthcare claims under the TMLA have three elements:
(1) the defendant is a health care provider or physician; (2) the claimant’s
cause of action is for treatment, lack of treatment, or other claimed depar-
ture from accepted standards of medical care, health care, or safety or pro-
fessional or administrative services directly related to health care; and (3) the
defendant’s alleged departure from acceptable standards proximately caused
the claimant’s injury or death.
Loaisiga v. Cerda, 379 S.W.3d 248, 255 (Tex. 2012) (citing TEx. Civ. Prac. & Rem. CopE
ANN. § 74.001(a)(13)).
14. Rogers, 623 S.W.3d at 350.
15. Id. at 349.
16. Id. at 350 (citing TEx. Crv. Prac. & ReEm. CobpE AnN. § 74.001(a)(10)).
17. Id. at 351.
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required expert testimony regarding the standards for restraining a psy-
chiatric patient also indicated they were health care claims.!® Thus, the
plaintiff was required to have conformed with the 120-day expert dead-
line under the TMLA, unless the deadline was preempted by 42 U.S.C.
§ 1983.

The supreme court, however, held that the TMLA was not preempted
by 42 U.S.C. § 1983.19 Under the Supremacy Clause, when a plaintiff
brings a federal cause of action in state court, federal law preempts state
substantive law, but not state procedural law. The Texas Supreme court
analyzed two cases: Felder v. Casey, 487 U.S. 131 (1988) and In re Global-
SanteFe Corp., 275 S.W.3d 477 (Tex. 2008).

In Felder, the U.S. Supreme Court held that § 1983 preempted a Wis-
consin statute that required that notice of a claim against the state be
provided within 120 days of the alleged injury.2° This deadline was pre-
empted because it operated as an exhaustion requirement, forcing claim-
ants to seek redress from the government before filing a lawsuit.?! The
statute also effectively created a statute of limitations for § 1983 claims,
giving claimants only four months to bring their claims, whereas general
Wisconsin law allowed tort claimants two years to bring their claims.??
This rule more closely resembled a substantive rule and therefore pre-
empted the imposed deadline.

Conversely, in In re GlobalSanteFe Corp., the Texas Supreme Court
held that a Texas statute requiring an expert report (not the TMLA) was
not preempted by the Jones Act.23 The expert report requirement was
more procedural since the expert testimony would be required to estab-
lish the claims, regardless of when it was required.?*

GlobalSanteFe controlled in this case. As in GlobalSanteFe, the report
deadline merely adds advance notice of something that would ultimately
be required regardless. The deadline rule would not produce different
outcomes depending on whether the case was brought in state or federal
court. Finally, the 120-day rule did not obstruct or discriminate against
§ 1983 claims, rather it merely requires an expert report be disclosed
early on in the case.

The rule was thus more procedural in nature and therefore not pre-
empted by 42 U.S.C. § 1983.25 Claimants filing § 1983 health care claims
in Texas must now be sure to adhere to the TMLA’s requirement that
mandates filing expert reports within 120 days after the defendant files an
original answer. Additionally, throughout the opinion, the supreme court

18. Id.

19. Id. at 353.

20. Felder v. Casey, 487 U.S. 131, 138 (1988).

21. Id. at 142.

22. Id. at 141-42.

23. In re GlobalSantaFe Corp., 275 S.W.3d 477, 479 (Tex. 2008).

24. Id. at 485.

25. Rogers v. Bagley, 623 S.W.3d 343, 354 (Tex. 2021), cert. denied, 142 S. Ct. 774
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emphasized the TMLA’s purpose—to deter frivolous health care liability
claims. This opinion shows the supreme court’s continued support for a
broad interpretation of the TMLA and commitment to weeding out po-
tentially frivolous claims, of all sorts, early in litigation.

C. Texas SUPREME CoURT EXTENDS ScoOPE OF DISCOVERABLE
INFORMATION FOR MEDICAL PROVIDERS

In In re K & L Auto Crashers, LLC?° the Texas Supreme Court ex-
tended its holding in In re North Cypress Medical Center Operating Co.,
Ltd.,?” holding that a medical provider must produce its rates and billing
practices to a tortfeasor who injured an insured patient.

Previously, in North Cypress, the Texas Supreme Court held that the
negotiated rates a medical provider charged to patients’ private insurers
and public-entity payors were relevant and discoverable on the issue of
the reasonableness of the “full” rates the provider charged to an unin-
sured patient for the same services.?® From there, the supreme court con-
cluded that the provider’s negotiated rates were discoverable in a
patient’s suit challenging the reasonableness of the full rates the provider
charged and secured with a medical lien.?®

In re K & L Auto Crashers, LLC presented the same issue, but in a
different context. The underlying dispute involved a motor-vehicle colli-
sion with a tractor-trailer rig.3° The plaintiff, who was driving the motor
vehicle that was allegedly hit by the tractor-trailer rig, sought medical
treatment four days after the collision.?! Five months later, the plaintiff
underwent severe spine and shoulder surgeries “to repair injuries he
claims he sustained in the accident.”3? His medical providers charged him
around $1,200,000.00 for the total treatments.>> He did not pay the bal-
ance directly; rather, his lawyers sent “‘letters of protection’ promising
they would” pay for “reasonable and necessary medical charges” once
the litigation was settled.3*

The plaintiff then sued the tractor-trailer rig driver and his employer
(the defendants) under § 18.001 of the Civil Practice and Remedies
Code.35 The defendants served subpoenas on plaintiff’s health care prov-
iders, broadly requesting information “related to their billing practices
and rates over a period of several years.”3¢ Several of the providers, along
with the plaintiff, filed motions to quash and moved for a protective or-
der, which the trial court granted. As the case progressed, the defendants

26. 627 S.W.3d 239, 245 (Tex. 2021) (orig. proceeding).
27. 559 S.W.3d 128, 129 (Tex. 2018) (orig. proceeding).
28. Id.

29. Id.

30. K & L Auto, 627 S.W.3d at 245.

31. Id

32. Id

33. Id

34. Id.

35. Id.

36. Id.
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requested reconsideration of the order quashing the subpoenas, arguing
the information was necessary so that their experts could determine the
reasonableness of the full rates charged.3”

This time, the defendants narrowed their requests to only:

(1) the amounts the providers charged insurance companies, federal
insurance programs, and in-network healthcare providers for the ser-
vices, materials, devices, and equipment billed to . . . [plaintiff] as of
the date of . . . [plaintiff’s] treatment, (2) the amounts the providers
paid for the devices and equipment billed to . . . [plaintiff], and (3)
the providers’ chargemaster (full) rates for the devices and equip-
ment billed to . . . [plaintiff] and how the providers determined those
rates.38

However, the requests were still quite broad, covering “all communica-
tions between the providers and any manufacturer, seller, and distributor
of any device used by the providers to treat [plaintiff];” and “all docu-
ments related to the services and devices provided.”3® The defendants
agreed to enter into protective agreements with all the providers.*® How-
ever, the plaintiff still argued that the requests were overbroad.

The trial court denied the motion for reconsideration without an expla-
nation, and the court of appeals denied the defendants’ petition for writ
of mandamus.*!

The supreme court opened its analysis with an acknowledgement that
mandamus is an “extraordinary” remedy but that the defendants had
demonstrated that such extraordinary relief was appropriate.*?

The plaintiff argued that North Cypress did not apply “because that
case involved a patient’s challenge to a hospital’s ability to enforce a lien
securing medical charges,” whereas the present “case involve[d] . . . [the]
injured party’s ability to recover . . . charges from . . . [the] tortfeaser.”43
Since medical liens are only valid for a “reasonable and regular rate,”#+
whether the rates were reasonable was “the central issue.”*> Here, the
plaintiffs argued that they could recover whatever amount was “actually
paid or incurred.”46

The supreme court disagreed. Section 41.0105 does not give plaintiffs
and providers a blank check; instead, it limits them to payments “paid or
incurred” limited by “any other limitation under law.”#4” The relevant lim-

37. Id. at 246.
38. Id.

40. Id.

41. In re K&L Auto Crushers, LLC, 607 S.W.3d 358, 359 (Tex. App.—Dallas 2019,
orig. proceeding [mand. granted]) (mem. op.).

42. K & L Auto, 627 S.W.3d at 247.

43. Id. at 249.

44. See Tex. Propr. CoDE ANN. § 55.004(d)(1).

45. K & L Auto, 627 S.W.3d at 249 (quoting In re North Cypress Med. Ctr. Operating
Co., Ltd., 559 S.W.3d 128, 133 (Tex. 2018) (orig. proceeding)) (emphasis added).

46. See Tex. Crv. Prac. & ReEmM. Cope ANN. § 41.0105.

47. Id.
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itation here was “the common-law requirement that the amount of recov-
erable expenses be reasonable.”#® Section 41.0105 did not eliminate this
requirement; in fact, by establishing a “purely procedural” process “to
establish and challenge the reasonableness” of medical expenses,*’ it rec-
ognizes that medical expenses must be “reasonable at the time and place
that the service was provided.”>°

In any event, compensating the plaintiff for unreasonably high medical
fees would contradict the purpose of requiring tortfeasers to wholly com-
pensate the victims, placing them in the position they would have been in
“absent the defendant’s tortious act.”>! Compensating plaintiffs for un-
reasonably high medical fees could mean that tortfeasers are forced to
compensate plaintiffs for harm not caused by them but caused by the
claimant or provider’s conduct.>? The requests, as narrowed, were there-
fore relevant.>3

Nor were the requests, as narrowed, overbroad. The defendants had
significantly narrowed their discovery as the discovery was nearly identi-
cal to the requests in North Cypress.>* Additionally, given the relevance,
the requests were not considered an undue burden.>> Though some of the
information requests could be discovered elsewhere, it was not proper to
deny the whole request. The trial court should have limited the requests
somehow. Finally, the defendants agreed to enter a protective order
(though the defendants also promised they were not seeking any confi-
dential or trade secret information).>¢

II. DIRECTOR AND OFFICER LIABILITY

A. INTRODUCTION

During the Survey period, the Houston Court of Appeals addressed
the personal liability of company representatives for a company’s debts
and the application of an attorneys’ fees statute with regard to derivative
lawsuits.

B. HoustoNn CourtT ofF ApPPEALS CoNcLUDES CFO Not
PErRsoNALLY LIABLE FOR CoMPANY’S’ DEBTS

In Sherrard v. SignAd, Ltd.,>” the Court of Appeals for the Fourteenth

48. K & L Auto, 627 S.W.3d at 249.

49. Id. (citing Haygood v. De Escabedo, 356 S.W.3d 390, 393 (Tex. 2011)).

50. Id. (citing Tex. Crv. Prac. & REm. CopE ANN. § 18.001).

51. Id. at 250 (quoting J & D Towing, LLC v. Am. Alt. Ins. Corp., 478 S.W.3d 649, 655
(Tex. 2016)).

52. Id. at 250-51.

53. The supreme court did caution that, though these requests were relevant, this case
did not mean that “all communications or all documents regarding these topics were dis-
coverable.” Id. at 251. The requests must, of course, still be proportional.

54. Id.

55. Id. at 255.

56. Id. at 256.

57. 637 S.W.3d 192, 200 (Tex. App.—Houston [14th Dist.] 2021, no pet.).
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District of Texas at Houston affirmed previous Texas appellate court
holdings in finding that a company’s representative is not generally per-
sonally liable for a company’s debts.

This case was centered on an advertising contract between Sometimes
Spouse and SignAd, which called for SignAd to “post advertisements for
Sometimes Spouse . . . on a shared-space digital billboard in” exchange
for regular monthly payments from Sometimes Spouse.>® Crystal Sher-
rard, Sometimes Spouse’s CFO, signed the advertising contract on behalf
of Sometimes Spouse.>”

In September 2018, SignAd sued Sometimes Spouse for breach of con-
tract, suit on sworn account, and quantum meruit, alleging that Some-
times Spouse’s “account remained significantly unpaid after the
performance term” of the advertising contract was complete.®® SignAd
“also named Crystal . . . [Sherrard] as a defendant[,] asserting the same
claims against her” in its verified petition.®! Sometimes Spouse and Sher-
rard both appeared and answered the lawsuit. Sherrard filed a general
denial, which was not verified.¢?

SignAd appeared at trial; Sometimes Spouse and Sherrard did not.®3
The trial court entered a judgment against Sometimes Spouse and Sher-
rard.®* Six months later, Sherrard filed her notice of restricted appeal.>

The appellate court first addressed the jurisdictional elements of Sher-
rard’s restricted appeal, confirming that (1) Sherrard’s notice of restricted
appeal was filed within six months after the trial court’s judgment was
signed; (2) Sherrard was a party to the underlying lawsuit; and (3) Sher-
rard did not participate in the hearing that resulted in the complained-of
judgment.©®

Moving to the merits of Sherrard’s appeal, the appellate court noted
that “[r]eview by restricted appeal affords an appellant the same scope of
review as an ordinary appeal” and “permits the courts of appeals to re-
view legal and factual insufficiency claims.”%” For her part, Sherrard “con-
tend[ed] that the record conclusively demonstrate[d] that she did not
incur personal liability as a matter of law” because she signed the adver-
tising contract “in her representative capacity . . . [of] CFO for Sometimes
Spouse, and there [was] no [other] evidence” showing “she was bound in
any other way.”%® And for its part, SignAd contended that it “established
prima facie proof of its right to recover from” Sherrard because Sherrard
“did not file a verified . . . [denial] challenging . . . [SignAd’s] sworn-

58. Id. at 194.
59. Id.

60. Id.

61. Id.

62. Id. at 195.
63. Id.

64. Id.

65. Id.

66. Id. at 195-96.
67. Id. at 196.
68. Id. at 198.
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account allegations.”%?

The appellate court turned to analyzing the advertising contract at is-
sue, explaining that Texas law affords contract terms their plain and ordi-
nary meaning and that “[a]n agent who contracts for a disclosed principal
is generally not liable on the contract.”’® Here, the appellate court
pointed out that the advertising “contract plainly show[ed] an agreement
between SignAd and Sometimes Spouse.””! Further, the signatures on
the advertising “contract reflect[ed] that each company executed the
agreement . . . [via] their corporate officers.””? Critically, the appellate
court noted that Sherrard was not otherwise identified as a party to the
contract.”® SignAd contended that Sherrard was bound, however, pursu-
ant to the following contract language as a “signer”: “Contract signer
agrees to pay to the order of SignAd, Ltd. in Houston, Harris County,
Texas. Signer(s) accept full financial responsibility.”74

The appellate court disagreed. The court explained that the only “fair
reading of the contract is that the term ‘signer’ refers to the advertiser or
agency executing, or signing, the contract.”’> The court reasoned that
Sometimes Spouse signed the contract via its corporate officer Sherrard
and is therefore “the only party that can reasonably be construed as the
‘signer’ referenced . . . in the contract.”’¢

The appellate court then addressed SignAd’s second argument for up-
holding the trial court’s ruling regarding its sworn account claim.””
SignAd contended that because Sherrard “did not file a verified denial
she forfeited her right to deny the ‘capacity’ in which she was sued.””8

Under Texas Rule of Civil Procedure 185, the court explained that a
party resisting a sworn account claim who does not timely file a sworn
denial may not dispute the receipt of the items or services or the correct-
ness of the stated charges.” Notably, one exception to Rule 185’s proce-
dural requirements is when it appears from the plaintiff’s account that a
named defendant was a stranger to the account.®° In such a situation, the
defendant is not required to file a sworn denial.8! The rationale, as the
court explained, is that a trial court cannot presume that an individual,
who signed a contract on behalf of a company, retained any personal
knowledge of an account beyond the date it was signed.®? Sherrard fell

70. Id. at 198-99.
71. Id. at 199,

75: Id: at 200 (emphasis omitted).
77. Id. at 201.

79. Id. (citing Tex. R. Civ. P. 185).

82. Id at 201-02.
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squarely into this exception.®3

SignAd’s sworn account claim against Sherrard was based entirely on
its specific account activity with Sometimes Spouse, which the court could
not presume, for purposes of Rule 185, Sherrard had personal knowledge
of.84 The court concluded that SignAd therefore provided no proof that
Sherrard was bound by the contract.?> As a result, the appellate court
reversed the trial court’s judgment against Sherrard and rendered judg-
ment dismissing Sherrard.8¢

C. HoustoN CoURT OF APPEALS AFFIRMED TRIAL COURT’S
ATTORNEYS’ FEES AWARD IN DERIVATIVE LawsurTt

In Moody v. Nat’l W. Life Ins. Co.,87 the Court of Appeals for the First
District of Texas at Houston determined that probative evidence sup-
ported a fees award pursuant to § 21.561(b)(2) of the Texas Business Or-
ganizations Code.

At the trial level, a shareholder of National Western Life Insurance
Company brought a derivative suit against National Western, its subsidi-
ary, and their respective directors, alleging that the directors breached
their fiduciary duties regarding the sale of insurance in a foreign mar-
ket.88 “In 2005, a Brazilian court entered a default judgment against Na-
tional Western for wrongful refusal to pay a life insurance claim.”3® This
resulted in an eventual fine from a Brazilian regulatory authority because
the authority asserted that National Western engaged in the unauthorized
issuance of policies in Brazil.”° Although National Western paid a re-
duced fine and believed it could legally sell insurance policies in Brazil, it
decided to discontinue issuance of policies in Brazil based on the lack of
profitably.”!

Before filing his derivative lawsuit, Robert L. Moody Jr. sent an in-
quiry letter to National Western and his younger brother, National West-
ern’s COO and President.”> Although this letter referenced the Brazilian
fine, the gravamen of Moody’s letter related to personal family disputes
within National Western and other family-related entities. This letter also
threatened the filing of a derivative suit.”> Moody later “sent a demand
letter to National Western[,] . . . alleging . . . [the] board members had
breached their fiduciary duties” related to the enforcement action in Bra-
zil.>* The letter demanded that National Western implement a laundry list

83. Id. at 202.
84. Id.

85. Id.

86. Id.

87. 634 S.W.3d 256, 264-65 (Tex. App.—Houston [1st Dist.] 2021, no pet.).
88. Id. at 268-69.
89. Id. at 266.
90. Id.

91. Id.

92. Id. at 266-67.
93. Id. at 267.
94. Id.
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of corrective actions.”> The board of directors met, considered Moody’s
demand, and concluded that no further investigation was necessary and a
suit by National Western against its board was not in the best interest of
the business.”® Moody then filed a derivative suit based on the board’s
refusal of his demands.%”

National Western answered and counterclaimed, among other things,
for expenses under Chapter 21 of the Texas Business Organizations Code
and subsequently filed pleas to the jurisdiction.”® The trial court granted
those pleas.? Further, “[w]ithout expressly finding that Moody . . . filed
suit without reasonable cause or for an improper purpose, the trial court
granted” National Western’s “request for attorneys’ fees and ex-
penses.”100 After the trial court entered a final judgment awarding Na-
tional Western the attorneys’ fees, Moody appealed, challenging, among
other things, the trial court’s award of attorneys’ fees.101

The appellate court first determined that the trial court correctly
granted the pleas to the jurisdiction because Moody failed to plead partic-
ularized facts showing that the board wrongfully refused his demands.192
The court then turned to Moody’s challenge regarding the trial court’s
award of attorneys’ fees to National Western.!%3 Finding Moody pre-
served error on this issue and the trial court did not err by ruling based on
the written filings, the appellate court addressed Moody’s sufficiency of
the evidence challenge regarding the attorneys’ fees award.104

Here, Moody argued that the evidence did “not support a finding that
he filed” the derivative “lawsuit without reasonable cause or for an im-
proper purpose” pursuant to § 21.561(b)(2).1%> The court first noted that
although “[t]he trial court did not issue findings of fact on improper pur-
pose or lack of reasonable cause . . . [an appellate court] may imply such
findings . . . [when] supported by the record.”10°

The trial record demonstrated that National Western’s response to
Moody’s demand letter stated that National Western (1) “obtained legal
opinions regarding . . . its business practices” in Brazil; (2) “paid the Bra-
zilian fine under protest[;] and [(3)] disclosed the Brazilian legal issues to
[its] shareholders.”197 National Western also addressed the personal fam-
ily disputes raised in Moody’s demand, stating that a derivative lawsuit
based on personal grievances is sanctionable.!9® The appellate court also

95. Id.

96. Id. at 267-68.
97. Id. at 268.
98. Id. at 269.
99. Id. at 270.
100. Id. at 271-72.
101. Id. at 272.
102. Id. at 272-80.
103. Id. at 280.
104. Id. at 280-83.
105. Id. at 283.
106. Id.

107. Id. at 283-84.
108. Id. at 284.
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pointed out that Moody knew the board had met and considered his de-
mand and that National Western was under investigation concerning its
operations in Brazil.'%° Thus, Moody knew that filing suit could harm Na-
tional Western by contradicting the company’s position.!1® A simple in-
quiry by Moody would have revealed that National Western did not
conceal the Brazilian fine from its shareholders and was disengaging from
issuing policies to non-U.S. residents.!!! Based on this, the appellate
court concluded “that a reasonable presuit inquiry” by Moody “would
have revealed . . . there was no basis in fact to allege that rejection of” his
letter “was a result of gross negligence.”!!? As a result, there was proba-
tive evidence to support the trial court’s implied finding that Moody’s
derivative suit was brought without reasonable cause.!!'3

Additionally, the appellate court concluded that the probative evidence
existed to support the trial court’s implied finding that the suit was
brought for an improper purpose.!'# Concerning this prong, the appellate
court noted that Moody’s initial inquiry letter referenced family disputes
related to other family entities as well as Moody’s dissatisfaction over the
discontinuation of financial and in-kind benefits.!!>

Finally, the appellate court addressed Moody’s argument that there
was “no or insufficient evidence of a nexus between the amount of the
fees awarded and . . . [the] derivative suit.”'1¢ The court acknowledged
the Texas Supreme Court’s standard in Nath v. Texas Children’s Hospital,
stating “that there must be a ‘direct nexus between the offensive conduct,
the offender, and the sanction award.””!17 Distinguishing Nath, the court
explained that “[§] 21.561 is not a general sanctions statute—it is specific
to . . . derivative suits.”!18 The court further explained that sanctions
awarded under general sanctions statutes often involve “more than one
cause of action” or “causes of actions against different defendants.”11? “If
a derivative suit is wrongfully brought,” however, “the costs of investigat-
ing and defending the suit are necessarily incurred because of the wrong-
ful conduct of instituting the suit.”120 As a result, the appellate court
concluded that the Nath “nexus” is baked into § 21.561.12!

109. Id.

110. Id.

111. Id.

112. 1d.

113. Id.

114. Id. at 285.

115. Id.

116. Id.

117. Id. at 286 (quoting Nath v. Tex. Children’s Hosp., 446 S.W.3d 355, 361 (Tex. 2014)).
118. Id.

119. Id.

120. Id. (emphasis added).
121. Id.
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III. PROFESSIONAL LIABILITY
A. INTRODUCTION

During the Survey period, the Texas Supreme Court extended the ap-
plication of the attorney immunity defense to actions taken on behalf of a
client outside of the litigation context. The Texas Supreme Court also ex-
tended the right to bring an ineffective assistance claim against retained
counsel to parents in government-initiated suits to terminate the parent-
child relationship.

B. TuE ATTORNEY IMMUNITY DEFENSE CAN BE RAISED IN BoTH
THE LITIGATION CONTEXT AND THE TRANSACTIONAL
CONTEXT

The attorney immunity defense “ensure[s] that attorneys may in all
cases zealously represent their clients without the threat of suit from third
parties compromising that representation” by “den[ying] a cause of ac-
tion to all beneficiaries [to] whom the attorney did not represent.'?> The
“defense exists to promote ‘loyal, faithful, and aggressive representation’
by attorneys, which it achieves . . . by removing the fear of personal liabil-
ity.”123 Thus, the attorney immunity defense applies when a non-client’s
claim is based on an attorney’s conduct within the scope of the attorney’s
representation as opposed to conduct that is outside the scope of the at-
torney’s representation of a client or foreign to the duties of an attorney,
such as an attorney’s participation in fraudulent activities with a client.12*

In Texas, attorney immunity protects an attorney against a non-client’s
claim when the claim is based on conduct that meets a two-prong test.!?>
First, the conduct must “constitute[ | the provision of ‘legal’ services in-
volving the unique office, professional skill, training, and authority of an
attorney.”126 Second, the attorney must engage in conduct “to fulfill the
attorney’s duties in representing the client within an adversarial context
in which the client and the non-client do not share the same interests
and[,] therefore[,] the non-client’s reliance on the attorney’s conduct is
not justifiable.”127

Prior to the Haynes & Boone, LLP v. NFTD, LLC case, the Texas
Supreme Court discussed the attorney immunity defense only within the
litigation context.'?® The supreme court now addresses the application of
the attorney immunity defense in the transactional context.

In Haynes & Boone, LLP v. NFTD, LLC, after purchasing the Ber-
nardo brand’s assets, TEFKAB Footwear, LLC sued a number of com-
petitors for infringing on Bernardo’s patents only to realize that the

122. Haynes & Boone, LLP v. NFTD, LLC, 631 S.W.3d 65, 74 (Tex. 2021).
123. Id. at 76.

124. Id. at 76-77.

125. Id. at 78.

126. Id.

127. Id.

128. See id.
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patents were invalid.!?®* TEFKAB never notified the United States Patent
and Trademark Office that the patents were invalid.130

TEFKAB then retained Haynes and Boone “to represent it in all of its
‘business, financial, and legal matters,” including the sale of the Bernardo
brand assets to NFTD, LLC; Bernardo Group, LLC; Bernardo Holdings,
LLC; and Cooper Miller, LLC (collectively, NFTD).”!3! During negotia-
tions, Haynes and Boone represented to NFTD that the patents bore sig-
nificant value notwithstanding the fact that those patents were invalid.!32
After the sale, NFTD discovered the patents were invalid and then hired
Haynes and Boone to handle the process of registering the patents.!33

NFTD then “sold the Bernardo brand assets to . . . JPT Group,
LLC.”134 During negotiations, NFTD expressly represented to JPT that
all of the Bernardo patents were valid and enforceable, notwithstanding
the fact that those patents were invalid.'3> After the sale, JPT discovered
the patents were invalid and filed suit against NFTD.!3¢ In response,
NFTD asserted third-party claims, in relevant part, against Haynes and
Boone not arising out of the attorney-client relationship.!37

The trial court granted Haynes and Boone’s motion for summary judg-
ment whereby the firm argued that the attorney immunity defense bars
NFTD’s claims because the claims are based on actions Haynes and
Boone took within the scope of their representation of TEFKAB, in op-
position to NFTD’s interests.!38

The court of appeals reversed, “holding the attorney immunity defense
does not ‘extend . . . beyond the litigation context’ . . . to a business
transaction.”!39

The supreme court then granted “Haynes and Boone’s petition for re-
view to address whether the attorney-immunity defense applies to a non-
client’s claims based on an attorney’s conduct performed outside of the
litigation context.”149 The supreme court noted that there is no meaning-
ful distinction between the purpose of the attorney immunity defense in
the litigation context and non-litigation context.!4! Rather, in all profes-
sional functions, “attorneys are duty-bound to competently, diligently,
and zealously represent their clients’ interests while avoiding any conflict-
ing obligations or duties to themselves or others.”!4? “Allowing a non-
client to sue an attorney based on the ‘kind’ of conduct the immunity

129. Id. at 68.
130. Id.

131. Id. at 68-69.
132. Id. at 68.
133. Id. at 69.
134. Id.

135. Id.

136. Id.

137. Id. at 69-70.
138. Id. at 70.
139. Id.

140. Id.

141. Id. at 79.
142. Id.
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defense protects would create as much of a risk of dividing an attorney’s
loyalties in a transactional context as it would in a litigation context.”143

Considering the purposes of the attorney immunity defense, the su-
preme court held the attorney immunity defense can be raised in “all
adversarial contexts in which an attorney must zealously and loyally re-
present his or her client, so long as the conduct constitutes the ‘kind’ of
conduct attorney immunity protects.”!44 In other words, if an attorney
engages in conduct (1) that constitutes the provision of legal services in-
volving the unique office, professional skill, training, and authority of an
attorney; and (2) to fulfill the attorney’s duties in representing the client
within an adversarial context in which the client and the non-client do not
share the same interests and, therefore, the non-client’s reliance on the
attorney’s conduct is not justifiable, then the attorney—whether a litiga-
tor or a transactional attorney—may raise the attorney immunity defense.

C. PARENTS IN GOVERNMENT-INITIATED SUITS TO TERMINATE THE
PARENT-CHILD RELATIONSHIP MAY ASSERT A CLAIM FOR
INEFFECTIVE ASSISTANCE OF COUNSEL AGAINST
ReETAINED COUNSEL

The Supreme Court of the United States has long since held “that the
United States Constitution does not require the appointment of counsel
for parents in every” parent-child termination proceeding but encouraged
states to adopt higher standards “than those minimally tolerable under
the [United States] Constitution.”4>

Pursuant to the Supreme Court’s recommendation, Texas Family Code
§ 107.013 provides:

(a) In a suit filed by a governmental entity under Subtitle E in
which termination of the parent-child relationship . . . is re-
quested, the court shall appoint an attorney ad litem to re-
present the interests of:

(1) an indigent parent of the child who responds in opposition
to the termination or appointment . . .

(a-1) In a suit described by Subsection (a), if a parent is not repre-
sented by an attorney at the parent’s first appearance in court,
the court shall inform the parent of:

(1) the right to be represented by an attorney; and

(2) if the parent is indigent and appears in opposition to the
suit, the right to an attorney ad litem appointed by the
court.146¢

In In re M.S., the Texas Supreme Court considered the foregoing stat-
ute and held that the statute required appointed counsel to also be com-

143. Id.

144. Id. at 79-80.

145. Interest of D.T., 625 S.W.3d 62, 69 (Tex. 2021) (discussing Lassiter v. Dep’t of Soc.
Servs., 452 U.S. 18, 31-33 (1981)).

146. Tex. Fam. CopeE AnN. § 107.013(a)(1), (a-1).
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petent and effective counsel.'#” As such, “a parent with appointed
counsel could challenge counsel’s performance by asserting an ineffective
assistance of counsel claim on appeal.”148

Following the In re M.S. case, Texas courts of appeals generally limited
the Texas Supreme Court’s holding to “cases in which the parent oppos-
ing termination was indigent and had appointed counsel.”14° In Interest of
D.T., however, the supreme court considered a parent’s right to raise an
ineffective assistance of counsel claim on appeal against retained counsel.

In Interest of D.T., the mother retained counsel to represent her during
the course of the parent-child termination proceedings.!>° At the conclu-
sion of the case, “[t]he jury unanimously found that grounds existed” to
terminate the mother’s relationship with her child “and that termination
was in . . . [the child’s] best interest.”’5! The mother than appealed and
raised an ineffective assistance of counsel claim, but the court of appeals
held that she could not raise such a challenge because her counsel was
retained.!>2

Texas Family Code “[§] 107.013(a-1)(1) unambiguously mandates that,
if a parent in a government-initiated termination case is unrepresented at
the parent’s first appearance, trial courts shall inform the parent of ‘the
right to . . . represent[ion] by an attorney’” without regard for indigency
or any other qualification.!>3

By enacting Texas Family Code § 107.013(a-1)(1), the Texas
Legislature:

[D]etermined that when the state seeks to terminate a parent’s fun-
damental liberty interest in making decisions regarding the care of
his or her child, gravely and permanently impacting both, the stakes
justify affording all parents the right to effective counsel to reduce
the risk of an erroneous deprivation and unjust outcome.!>*

The statute clearly “evidences the Legislature’s intent to afford all par-
ents appearing in opposition to state-initiated parental-rights termination
suits the right to effective counsel regardless of whether counsel is ap-
pointed or retained.”!>>

Furthermore, the Texas Supreme Court acknowledged that “[m]any of
the same concerns that led courts to eliminate the distinction between
appointed and retained counsel for ineffective-assistance claims in crimi-
nal cases are present in civil parental-rights termination cases initiated by
the state.”1>¢ Specifically:

147. Interest of D.T., 625 S.W.3d at 69-70.
148. Id. at 70.

149. Id.

150. Id. at 68.

151. Id.

152. Id.

153. Id. at 71.

154. Id. at 73.

155. Id. at 71.

156. Id. at 72.
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[J]ust like in criminal cases, the state is the actor seeking to curtail
the parent’s liberty interest, regardless of whether the parent’s coun-
sel is appointed or retained. The Legislature determined that when
the state seeks to terminate a parent’s fundamental liberty interest in
making decisions regarding the care of his or her child, gravely and
permanently impacting both, the stakes justify affording all parents
the right to effective counsel to reduce the risk of an erroneous dep-
rivation and unjust outcome.!>”

Given the unambiguous language of the statute and the liberty inter-
ests at stake in a parental-rights termination proceeding, the supreme
court held that an attorney has a duty to provide the parent with compe-
tent and effective legal assistance.!>® Said differently, “a parent who re-
sponds in opposition to a government-initiated suit seeking termination
of the parent-child relationship may assert a claim for ineffective assis-
tance of counsel on appeal regardless of whether the parent’s counsel was
appointed or retained.”1>?

157. Id. at 72-73.
158. Id. at 73.
159. Id.



322 SMU ANNUAL TEXAS SURVEY [Vol. 8



	Professional Liability
	Recommended Citation

	44721-sma_sur-8

