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Litigating the Zero Sum Game: The

Effect of Institutional Reform

Litigation on Absent Parties

N the nineteenth century, the lawsuit primarily served as a vehi-
cle for settling disputes between private parties about private

rights.' Each case, therefore, was a "self-contained episode," with
the effects of the judgment confined to parties formally before the
court.2 Further, the court awarded relief to those parties on a "win-
ner-takes all" basis.3

This century, a growing body of legislation4 and constitutional
interpretation5 designed to alter and regulate fundamental social
and economic norms has developed.6 Consequently, a new model
of civil litigation has emerged in which traditional ideas about par-
ties and remedies can be unhelpful at best and may even lead to
unjust results.7

Lawsuits based on this new body of legislative and constitutional
law do not arise solely out of disputes between private parties about

* Director of Legal Research and Writing, Southern Methodist University School of
Law. B.A., College of William & Mary, 1976; J.D., Southern Methodist University,
1979.

1Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L. REV. 1281,
1282 (1976).

2 Id. at 1283 (emphasis omitted).
3 Id. at 1282 (footnote omitted).
4 See, e.g., Clayton Act, 15 U.S.C. §§ 12-27 (1982); Securities Act of 1933, 15 U.S.C.

§§ 77a-77aa (1982); Securities Exchange Act of 1934, §§ 78a-78h (1982); Consumer
Product Safety Act, 15 U.S.C. § 2051 (1982); Magnuson-Moss Warranty-Federal Trade
Commission Improvement Act, 15 U.S.C. § 2301 (1982); Voting Rights Act of 1965, 42
U.S.C. § 1973 (1982); Civil Rights Act of 1964, 42 U.S.C. § 2000e (1982).

5 See, e.g., Fuentes v. Shevin, 407 U.S. 67 (1972) (prejudgment seizure); Loving v.
Virginia, 388 U.S. 1 (1967) (interracial marriage); Griswold v. Connecticut, 381 U.S.
479 (1965) (procreation/privacy); Baker v. Carr, 369 U.S. 186 (1962) (voting rights);
Brown v. Board of Educ., 347 U.S. 483 (1954) (school desegregation); Shelley v. Krae-
mer, 334 U.S. 1 (1948) (racially restrictive covenants).

6 Chayes, supra note 1, at 1288.
7 Id. at 1282.
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private rights. Rather, such suits seek to vindicate constitutional
rights or social policies.' Although each case involves a concrete
dispute between the parties, the implications of the dispute often
reach many people not before the court. As a result, "courts, recog-
nizing the undeniable presence of competing interests, many of
them unrepresented by the litigants, are increasingly faced with the
difficult problem of shaping relief to give due weight to the concerns
of the unrepresented."9

In attempting to protect the competing interests at issue in mod-
em institutional reform litigation, courts have turned to principles
developed in the courts of equity.' ° When sitting in equity and
granting injunctive relief, courts traditionally take responsibility for
any consequences of their decrees that might adversely affect people
not formally parties to the suit.1 As the United States Supreme
Court has repeatedly noted:

The essence of equity jurisdiction has been the power of the
Chancellor to do equity and to mould each decree to the necessi-
ties of the particular case. Flexibility rather than rigidity has dis-
tinguished it. The qualities of mercy and practicality have made
equity the instrument for nice adjustment and reconciliation be-
tween the public interest and private needs as well as between
competing private claims. 12

Judicial recognition of the need to balance interests,' 3 however,
does not solve the problem of how to balance them. Several funda-
mental issues remain unresolved. First, courts have had to deter-
mine the goals at which to aim the balancing. Second, they have
had to decide which interests can be balanced and which cannot.
Third, courts have been required to choose the weight to give to the
various affected interests."' This Article will argue that the

81d. at 1284.
91d. at 1296 (footnote omitted).
10 For a discussion of the development and doctrines of equity jurisprudence, see

generally W. DE FUNIAK, HANDBOOK OF MODERN EQUITY (2d ed. 1956) and W.
WALSH, A TREATISE ON EQUITY (1930). See also infra text accompanying notes 17-43.
I1 Chayes, supra note 1, at 1292.
12 Hecht Co. v. Bowles, 321 U.S. 321, 329-30 (1944), cited in Swann v. Charlotte-

Mecklenburg Bd. of Educ., 402 U.S. 1, 15 (1971), and Brown v. Board of Educ., 349
U.S. 294, 300 (1955).
13 There are alternatives to interest balancing. Indeed, given the problems of over-

valuing and undervaluing that have developed under interest balancing, an approach
that seeks to maximize the plaintiffs' recovery might be preferable. For a full discussion
of the implications of interest balancing versus rights maximizing in the context of
school desegregation, see Gewirtz, Remedies and Resistance, 92 YALE L.J. 585 (1983).
14 Chayes, supra note 1, at 1312.
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Supreme Court's equitable interest balancing in institutional reform
cases is flawed in certain systematic ways which result in overvalu-
ing nonparty interests. Specifically, the Court has (1) included in-
terests in its balancing that should not be balanced,
(2) overweighted some interests and underweighted others, and
(3) mischaracterized certain interests as public or private in ways
that overstate or understate their importance.

This Article focuses first on the development of doctrines that
allowed the interests of the defendant and the public to modify a
prevailing plaintiff's remedy in equity courts. The Article will then
examine the Supreme Court's application of these equity doctrines
to the problems of institutional reform litigation in recent cases. 15

Next, the Article will identify and discuss six factors that affect the
Court's balancing decisions in such cases. Finally, the Article will
evaluate the appropriateness of the weight the Court has given to
the different interests affected by institutional reform litigation
decisions. 16

I

THE ORIGINS OF INTEREST BALANCING

The early English judiciary had a single-level court system.
"Common law" courts dispensed justice by applying rigid rules and
by strictly adhering to precedent that required an absolute judg-
ment for the plaintiff or the defendant.' 7 However, the King re-
served the power to intervene in common law court proceedings in
order to see that justice was done in individual cases.' 8 These ap-
peals for individual justice were made directly to the King, but he

15 This Article describes the chronological development of interest balancing in insti-

tutional reform cases. This historical approach is necessary because it illustrates the
Court's increasing deference to third-party interests. It also illustrates the success that
third parties have enjoyed in recharacterizing their arguments so that factors once re-
jected as illegitimate have become interests which courts will balance against the plain-
tiffs' interest in full relief. A historical approach is also necessary for clarity in the area
of school desegregation because the substantive law changed in the 1970s. A remedies
analysis that ignored this change would be misleading.

16 The Court has also greatly restricted the relief available to plaintiffs by narrowly
defining the plaintiffs' rights, making proof of violations difficult, and carefully limiting
remedies to the scope of provable violations. However, these issues are beyond the fo-
cus of this Article.

17 See H. McCLINTOCK, HANDBOOK OF THE PRINCIPLES OF EQUITY 3 (2d ed.
1948).

18 Id. (citing Secular Ordinance of Edgar (959-75) ch. 2, Pound & Plucknett, Read-

ings, 194 (allowing persons to seek mitigation of law from the King if the law was too
burdensome)).
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did not become involved in the case personally. Instead, the King
delegated his discretionary power to his chancellors sitting as judges
in equity.' 9 Because these chancellors were generally clergymen
with no formal training in law, they relied on the "law of God" or
on their own consciences, rather than on precedent, when deciding
cases. 20  Consequently, relief in equity varied greatly with the
chancellor.2"

In contrast to the common law courts, equity courts could con-
sider the interests of nonlitigants.22 The Chancellor ordered equita-
ble remedies with both the public interest and the rights of the
parties in mind.23 However, this equitable balancing of party and
nonparty interests did not cause the equity courts to limit a success-
ful plaintiff's remedy whenever it seemed inconvenient or unpopu-
lar. Equity courts seldom allowed "public interests" to defeat the
interests of a seriously injured plaintiff.24

Suits to enjoin torts best demonstrate how courts in the United
States apply equity principles to take public interests into account
when deciding cases that could potentially affect such interests.25

19
See id. at 6-10; G. CLARK, EQUITY § 5, at 4-5 (1954).

20See G. CLARK, supra note 19, § 4, at 3-4; H. MCCLINTOCK, supra note 17, at 6

(citing Y.B. 4 Hen. 7, fo. 4, pl. 8 (1489)) (The Chancellor, Cardinal Morton, decided a
case according to the law of God, claiming direct knowledge of it rather than citing
authority); Earl of Oxford's Case (1615) 1 Rep., ch. 1 (Lord Ellesmere cited Deuteron-
omy ch. 28, v. 30 as authority for the law of God).

21 See G. CLARK, supra note 19, § 15, at 26 (citing Selden's TABLE TALK, TITLE,

EQuiTY, cited in Gee v. Pritchard, 2 Swan. 402, 36 Rev. Rep. 670, 679 (1898)).

Equity is a roguish thing. For law we have a measure, and know what we
trust to, Equity is according to the conscience of Him that is Chancellor; and
as that is larger or narrower, so is Equity. 'Tis all one as if they should make
his foot the standard .... What an uncertain measure this would be. One
Chancellor has a long foot, another a short foot, a third an indifferent foot.
'Tis the same thing in the Chancellor's conscience.

Id.
22 See, e.g., Recent Cases, 28 HARV. L. REV. 100, 110 (1914) (citing Curran v.

Holyoke Water Power Co., 116 Mass. 90 (1874) ("A court of equity may consider the
convenience and interests of others than the litigants in exercising its discretion whether
to grant its extraordinary relief .. ")). See also G. CLARK, supra note 19, § 5, at 4-5
("The common law can deal only with a two sided case; equity can deal with any
number of sides, settling the rights of all the parties against each other.").

23 See, e.g., Virginian Ry. v. System Fed'n No. 40, 300 U.S. 515, 552 (1937) ("Courts

of equity may, and frequently do, go much farther both to give and withhold relief in
furtherance of the public interest than they are accustomed to go when only private
interests are involved.").

24 See infra text accompanying notes 26-43.
25 Until the middle of the twentieth century, lawyers generally believed that injunc-

tive relief was not available to protect personal (as opposed to property) rights. See
Moscovitz, Civil Liberties and Injunctive Protection, 39 ILL. L. REV. 144 (1944). There-
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In these cases, courts sometimes refuse to issue injunctions because
of the hardship to the public that would result if the requested relief
were granted.

Public hardship is especially important in nuisance cases. Grey ex
rel. Simmons v. Mayor of Paterson26 is illustrative. In that case,
Paterson had built a sewer system that discharged into the Passaic
River. The lower riparian owners sued to enjoin the operation of
the system. The court denied the injunction, basing its decision
largely on the public interest that would be affected if the sewer
system were shut down:

On the one hand, the riparian owner is entitled to redress in re-
spect of the deprivation of his property. On the other hand, the
city of Paterson, at an enormous expense, has put into operation
under legislative authority, and for a long series of years has used
and enjoyed, a system of sewerage which accommodates a popu-
lation of over 100,000 people. By the restraint prayed for, this
sewerage system will be suddenly destroyed, and the homes of
this multitude of people will be rendered perilous to health and
life, and unfit for occupancy.27

The court balanced many interests in reaching its decision, includ-
ing the plaintiffs' property rights, the defendant's investment in the
offending system, the defendant's apparent good faith, the plaintiffs'
delay in bringing suit, and the public health and comfort.28 Since
the plaintiffs' injury was "incidental and comparatively small,"29

and because the potential harm to persons not before the court was
great, the court declined to order injunctive relief. Instead, the
court instructed the plaintiffs to seek money damages.3°

fore, the outlines of equitable interest balancing, including balancing in the public inter-
est, developed in the context of cases concerning property rights.

26 60 N.J. Eq. 385, 45 A. 995 (1900).
27 Id. at 386, 45 A. at 997.
28 Id. at 386, 45 A. at 997-98. The court noted that the sewerage operated under

legislative authority.
29 Id. at 387, 45 A. at 998. Equitable interest balancing already had a firm basis in

American jurisprudence. In Richards's Appeal, 57 Pa. 105 (1868), cited in G. CLARK,
supra note 19, § 215, at 314, the plaintiffs sought to enjoin the defendant from using soft
coal in its puddling furnaces because the smoke discolored the plaintiff's fabrics in his
cotton factory and made his home uncomfortable. The defendants factory was worth
at least half a million dollars and employed nearly a thousand people. 57 Pa. at Il l.
The court, in denying the injunction, specifically relied on the chancellor's discretion in
equity. The injunction should be refused "if it be very certain that a greater injury
would ensue by enjoining than would result from a refusal to enjoin.... [T]he chancel-
lor will consider whether he would not do a greater injury by enjoining than would
result from refusing ..... Id. at 112-14.

30 60 N.J. Eq. at 387, 45 A. at 998.
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The proper balance of interests was also at issue in Madison v.
Ducktown Sulphur, Copper & Iron Co., 3 ' another nuisance case. In
Madison, the court refused to enjoin the operation of a copper plant.
The plaintiff farm owners' property was worth less than $1,000.
The defendant's plant, on the other hand, was worth approximately
$2,000,000.32 Further, the plant was the source of half of the
county tax revenues, employed most of the community's 12,000 res-
idents, and was a major purchaser of supplies from county resi-
dents.3 3 An injunction would have forced the defendant to close its
plant, thereby destroying the town's economy.34 The court had no
difficulty balancing interests in this case. It denied injunctive relief
and instead awarded damages.35

Courts have applied this same interest balancing analysis in non-
nuisance cases. In Knoth v. Manhattan Ry.,36 the defendant built
an elevated railway track in front of the plaintiff's premises, thereby
decreasing the value of the plaintiff's property by about $1,200." 7

The plaintiff sued to compel the removal of the track, but the court
refused. The court found the plaintiff's injury small compared with
the injury and inconvenience that the defendant and the public
would suffer if the track were removed.38 Consequently, the court
limited the plaintiff to monetary relief.39

These and other cases illustrate the methods employed by the
courts when balancing the various interests involved in equity
suits." As a general rule, courts have compared both the magni-

31 113 Tenn. 331, 83 S.W. 658 (1904).
32 Id. at 335, 83 S.W. at 666.
3 3 Id. at 333, 83 S.W. at 660-61.
34 d. at 335, 83 S.W. at 666-67. The court said it would not "blot out two great

mining and manufacturing enterprises, destroy half of the taxable values of a county,
and drive more than 10,000 people from their homes .... Id. at 335, 83 S.W. at 666.

35 Id. at 335, 83 S.W. at 667. The court was also influenced by the plaintiffs' ten-year
delay in bringing suit. Id. at 332, 83 S.W. at 662-63.

36 187 N.Y. 243, 79 N.E. 1015 (1907).
3 7 Id. at 244, 79 N.E. at 1015.
38 The court found that the track was of great public utility and that its removal

would seriously impair train service and increase public danger. Id. at 251, 79 N.E. at
1018.

39 The court also relied on the plaintiff's delay in filing suit and on the comparative
insignificance of his injuries. "A court of equity is not bound to issue an injunction
when it will produce a great public ... mischief, merely for the purpose of protecting a
technical or unsubstantial right." Id. at 252, 79 N.E. at 1018 (citation omitted).

40 See, e.g., Elliott Nursery Co. v. Du Quesne Light Co., 281 Pa. 166, 126 A. 345
(1924); Wilkins v. Diven, 106 Kan. 283, 187 P. 665 (1920); City of Wheeling v. Natural
Gas Co., 74 W. Va. 372, 82 S.E. 345 (1914); Bliss v. Washoe Copper Co., 186 F. 789
(9th Cir. 1911) (refusing to enjoin copper smelter from operating, thereby limiting
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tude of the plaintiff's and defendant's interests and their conduct
with reference to the litigated transaction.4" Courts have also
looked to the nature of the interests affected and to the relative pro-
portion of the interests that each party could lose.42 In addition,
courts have considered various nonparty interests, including public
health, the local economy, the state's interest in developing indus-
tries, and public safety.' Courts have refused to grant injunctive re-
lief when these public interests combine with a small injury to the
plaintiff and a large economic hardship to the defendant.43

II

INTEREST BALANCING APPLIED TO INSTITUTIONAL

REFORM REMEDIES

A. Origins

In the second half of this century, Congress and the federal
courts began to recognize or create an increasing number of civil
liberties.' To allow individuals the opportunity to enjoy many of

plaintiff to money damages); Galveston, H. & S. A. Ry. v. De Groff, 102 Tex. 433, 118
S.W. 134 (Tex. 1909) (refusing to enjoin railroad from using tracks in front of hotel for
switching since the hardship to defendant and the public outweighed the inconvenience
to plaintiff); Stein v. Bienville Water Supply Co., 32 F. 876 (S.D. Ala. 1887) (refusing
relief to water company whose exclusive franchise was being unlawfully invaded by
rival company, on the ground that city needed the extra water supply).

The courts consider similar factors in deciding whether to grant specific performance
of contracts. See, e.g., Rockhill Tennis Club v. Volker, 331 Mo. 947, 56oS.W.2d 9
(1932) (interest of public in aesthetic appearance of art museum defeated specific per-
formance of contract for sale of its grounds); Seaboard Air Line Ry. v. Atlanta, B. & C.
R. Co., 35 F.2d 609 (5th Cir. 1929) (refusing specific performance of contract between
two railroads for the protection of a crossing of their tracks because defendant would be
put out of business and made unable to serve the public at all); Conger v. New York,
W.S. & B. R.R., 120 N.Y. 29, 23 N.E. 983 (1890) (refusing to order specific perform-
ance of contract to build train station when the agreed on location would create public
danger and inconvenience).

41 Factors such as the defendant's good faith or attempts to correct the problem gen-
erally weighed in defendant's favor, while a plaintiff's delay in bringing suit generally
militated against relief. See Madison v. Ducktown Sulphur, Copper & Iron Co., 113
Tenn. 331, 83 S.W. 658 (1904). Cf. Brande v. Grace, 154 Mass. 210, 31 N.E. 633 (1891)
(trial court should have enjoined construction of defendant's addition, but since trial
court erred and the defendant completed its structure, appellate court refused to order
the destruction of valuable property).

42 A court usually ordered a defendant who could abate the nuisance by actions short
of closing its facilities to do so. See, e.g., New Jersey v. City of New York, 283 U.S. 473
(1931) (defendant allowed reasonable time to build incinerators rather than dump gar-
bage into ocean).

43 See cases cited supra note 40.
44 See supra notes 4 & 5.
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these new-found rights, society had to reorder its complex relation-
ships.45 When society did not voluntarily reorder those relation-
ships, many people turned to the courts.' Whether the defendant
was a governmental entity, such as a school or legislature, or a pri-
vate entity, such as an employer or union, the courts were asked to
create equitable remedies that would impact groups in addition to
the defendant and the plaintiff.47 Faced with this situation, the
courts relied on the interest balancing principles developed in the
old equity cases. In doing so, the courts adopted the balancing ap-
proach from cases in which plaintiffs had small pecuniary interests
to cases in which groups of plaintiffs had important civil liberty
interests.4

The first case addressing this issue was Brown v. Board of Educa-
tion (Brown II). 49 Although the Court declared in Brown I that
segregated public schools were inherently discriminatory, 50 it post-
poned ordering an appropriate remedy. Instead, the Court re-
quested reargument on two questions involving relief:

Assuming it is decided that segregation in public schools violates
the Fourteenth Amendment

(a) would a decree necessarily follow providing that, within
the limits set by normal geographic school districting, Negro
children should forthwith be admitted to schools of their choice,
or

(b) may this Court, in the exercise of its equity powers, permit
an effective gradual adjustment to be brought about from existing
segregated systems to a system not based on color distinctions?5

In answering these questions, the Court announced at the outset
that it was aware of the needs of those other than the black student
plaintiffs seeking an end to segregation. On that basis, the Court
first declined to construct a remedy, remanding Brown IIs compan-
ion cases to the district courts for further hearings on the issue of
appropriate remedies 52 and, second, declined to order complete and

45 Chayes, supra note 1, at 1284; Note, Judicial Intervention and Organization The-
ory: Changing Bureaucratic Behavior and Policy, 89 YALE L.J. 513 (1980).

46 See cases cited infra notes 49-194.

47 See cases cited infra notes 49-194.
48 See, e.g., Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971).
49 349 U.S. 294 (1955) (Brown II).
50 Brown v. Board of Educ., 347 U.S. 483, 495 (1954) (Brown I).
51 Id. at 495-96 n.13.
52 Brown 11, 349 U.S. at 299. The Court felt that the district courts would be in a

better position to assess whether the schools were complying with constitutional
standards.
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immediate relief 3 In providing guidelines for the determination on
remand, the Court reminded the district court judges that they
would be applying equitable principles and balancing the public and
private interests implicated to resolve the remedies questions. Fur-
ther, the Court noted that these cases would require the district
courts to grant flexible relief.5 4

The Court specifically set out the interests that the lower courts
were to consider in making their remedy determinations. On one
hand, the black students had an interest in being granted admission
to public schools "as soon as practicable on a nondiscriminatory
basis."" On the other hand, militating in favor of deliberation
rather than speed, were

the physical condition of the school plant, the school transporta-
tion system, personnel, revision of school districts and attend-
ance areas into compact units to achieve a system of determining
admission to the public schools on a nonracial basis, and revision
of local laws and regulations which may be necessary in solving
the foregoing problems.5 6

Thus, the Brown II Court gave the administrative difficulties faced
by the local schools considerable weight.

On its face, the Court's Brown II opinion contemplates only a
short preremedy delay to consider local peculiarities and adminis-
trative problems. 57 Hostility to the integration remedy was not a
factor the district courts were to consider in the balancing process.
"[I]t should go without saying that the vitality of these constitu-
tional principles cannot be allowed to yield simply because of disa-
greement with them."5

In actuality, however, the likelihood of white opposition con-
cerned the Court. 9 While it did not mention white opposition and
did not legitimate such opposition as a factor to balance against the

53 1d. at 300. This allowed the lower courts to hear and consider the interests of
other people who claimed to have a stake in the relief ordered.

54 Id. The Court stated that "[i]n fashioning and effectuating the decrees, the courts
will be guided by equitable principles. Traditionally, equity has been characterized by a
practical flexibility in shaping its remedies and by a facility for adjusting and reconciling
public and private needs." Id. (citing Aexander v. Hillman, 296 U.S. 222, 239 (1935)
and Hecht Co. v. Bowles, 321 U.S. 321, 329-30 (1944)).

55 Brown II, 349 U.S. at 300.
56 1d. at 300-01.
57 1d.
581d. at 300.
59 Gewirtz, supra note 13, at 611-12 (citing A. BICKEL, THE LEAST DANGEROUS

BRANCH: THE SUPREME COURT AT THE BAR OF POLITICS 250-53 (1962); R. KLUGER,

SIMPLE JUSTICE 737-44 (1976); E. WARREN, THE MEMOIRS OF EARL WARREN 288-90
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plaintiffs' rights, 6' the Court evidently recognized hostility as an im-
portant factor in remedy formation. 6' In order to protect itself as
an institution, the Court tried to avoid issuing unenforceable or-
ders. 62 The Court also hoped that by signaling flexibility, it could
reduce resistance among the opponents of integration.63

The Court cited very little authority for its Brown II balancing
approach, relying instead on unspecified principles of equity. The
principal authority cited was Hecht Co. v. Bowles,' 4 a case that ap-
plied equitable principles to the interpretation of the Emergency
Price Control Act of 1942.65 Although often cited for its discussion
of the nature of equity,66 Hecht does not stand as authority either
for delaying remedies to solve administrative problems or for avoid-
ing remedies to curb opposition to them. 67  Nevertheless, since

(1977); and Hutchison, Unanimity and Desegregation: Decisionmaking in the Supreme
Court, 1948-1958, 68 GEO. L.J. 1, 53-54 (1979)).

60 Justice Frankfurter evidently had urged that the Court's opinion mention "atti-
tudes" of opposition in addition to administrative difficulties. Hutchison, supra note 59,
at 52-53.

61 See supra note 59.
62 See R. KLUGER, supra note 59, at 740.
63 See Hutchison, supra note 59, at 53-54.

64 321 U.S. 321, 329-30 (1944).
65 50 U.S.C. §§ 901, 925 (1942) (repealed 1952).
6 6 Hecht Co.. 321 U.S. at 329-30.
67 The cases cited in the Brown I Supreme Court briefs filed by the opponents of a

full and immediate end to segregated schools justified, at best, delay to accommodate
administrative difficulties. Generally, the cited cases fall into four categories. First,
some contain only general language describing a court's powers to act flexibly while
creating equitable remedies. See Chapman v. Sheridan-Wyoming Coal Co., 338 U.S.
621, 630 (1950); United States v. National Lead Co., 332 U.S. 319, 358 (1947); Yakus v.
United States, 321 U.S. 414, 439 (1944); Alexander v. Hillman, 296 U.S. 222, 239
(1935). A second category of cases deals with questions of justiciability such as absten-
tion and ripeness. See Eccles v. Peoples Bank, 333 U.S. 426, 434 (1948); Meredith v.
Winter Haven, 320 U.S. 228 (1943). A third category of cases uses the flexibility of
equity to provide more rather than less relief to successful plaintiffs. See SEC v. United
States Realty & Improvement Co., 310 U.S. 434, 455 (1940) (court can refuse to sanc-
tion reorganization plan of bankrupt corporation even absent statutory authority to do
so); United States v. Morgan, 307 U.S. 183, 194 (1939) (court can order money paid
into registry of the court); Virginian Ry. v. System Fed'n No. 40, 300 U.S. 515 (1937)
(employer can be ordered to negotiate with employees' representative); Northern Sec.
Co. v. United States, 193 U.S. 197 (1904) (court may enjoin shareholder from buying
any more stock, getting dividends, or exercising control). Finally, a number of the cases
cited to the Court authorize remedial delay based either on the complexity of the case or
the defendant's progress toward a voluntary remedy. See Radio Station WOW, Inc. v.
Johnson, 326 U.S. 120, 132 (1945) (execution of decree stayed until steps taken "with all
deliberate speed" to enable FCC to take license applications); New Jersey v. City of
New York, 284 U.S. 585 (1931) (New York given two years to end dumping, with
semiannual progress reports required on the building of incinerators); New Jersey v.
City of New York, 283 U.S. 473 (1931) (New York City to be given a reasonable time to
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Brown 11, the Court has adopted an equitable balancing approach in
cases involving remedies for civil rights violations.68

B. Later Cases: Absent Party Interests in Institutional
Reform Litigation

People or groups not parties to the litigation often have interests
or expectations that are affected by institutional reform cases. For
example, prison guards are affected by prison reform decrees 69 and
shareholders are affected by remedies in antitrust 7 and securities
law cases. 71 There are two kinds of cases in which the intricacies of
nonparty interests have been most often litigated: school desegrega-
tion and employment discrimination cases.

1. School Desegregation Cases

Beginning with Brown 11, the Supreme Court has analyzed insti-
tutional reform remedies most fully in school desegregation cases.
Unfortunately, Brown 11's vision of a "prompt and reasonable
start" 72 toward eliminating segregation was not realized. In Cooper
v. Aaron,73 the Court faced the rebellion of the governor and legisla-
ture of Arkansas against court-ordered desegregation. Although
the Court emphasized that the state's tactics 74 would not succeed in
"depriving the Negro children of their constitutional rights"75 and
explicitly excluded hostility to racial desegregation as a relevant fac-

build incinerators rather than dumping garbage in ocean); Virginia v. West Virginia,
222 U.S. 17, 19-20 (1911) ("[A] State cannot be expected to move with the celerity of a
private business man; it is enough if it proceeds, in the language of the English Chan-
cery, with all deliberate speed."); Standard Oil Co. v. United States, 221 U.S. 1, 81
(1911) (in the interest of the public, monopoly's subsidiaries may continue to engage in
interstate commerce while a final decree is worked out); United States v. American
Tobacco Co., 221 U.S. 106, 187-88 (1911) (because of the complexity of and public
interest in continued availability at reasonable price, court below given six months to
hear evidence and fashion a decree for permanent relief); Georgia v. Tennessee Copper
Co., 206 U.S. 230, 239 (1907) (defendants given reasonable time to finish building struc-
tures designed to stop pollution).

68 See cases cited infra in notes 73-132.
69 See, e.g., Gates v. Collier, 501 F.2d 1291, 1299-1322 (5th Cir. 1974).
70 See, e.g., Standard Oil Co. v. United States, 221 U.S. 1 (1911).
71 See, e.g., Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970).
72 Board of Educ. v. Brown, 349 U.S. 294, 300 (1955) (Brown II).
73 358 U.S. 1 (1958).
74 Governor Faubus led the legislature to enact laws prohibiting integrated education,

called out the troops to prevent a handful of blacks from attending a Little Rock high
school, made statements "villifying federal laws," and utterly refused to use state law
enforcement agencies to maintain public order. Id. at 15.

75
1d. at 16.
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tor in delaying desegregation,76 the Court still gave great weight to
the interests of whites.

Five years later, the Court's patience was wearing a little thin.
Goss v. Board of Education 77 concerned a plan that allowed any
student to transfer when he or she would otherwise be required to
attend a school in which the majority of students were not of the
transferee's race.7

' The Court noted that the plan perpetuated seg-
regation. 79 Although the Supreme Court recognized the impor-
tance of the "multifarious local difficulties" 8 °  involved in
desegregating schools, it found such considerations inapplicable to
the transfer plan and ruled the plan unconstitutional.8 " The white
students' desire to avoid going to school with black students mer-
ited no weight in the Court's balancing of interests.

In Green v. County School Board,82 a frustrated Court mandated
immediate desegregation action. The Court stated that racial dis-
crimination was to be eliminated "root and branch"8 3 and directed
the school board to "come forward with a plan that ... promises
realistically to work now." 4 The Court did not mention the expec-
tations of white students or local administrative difficulties. Such
factors were not significant enough to justify a fourteen-year delay
in desegregation. Ultimately, the Green Court held that it would
accept "freedom-of-choice" plans designed to accommodate the in-
terests of whites and school boards only if those plans also worked
to eliminate segregation.85

The Court returned to the issue of available remedies in desegre-
gation cases in Swann v. Charlotte-Mecklenburg Board of Educa-

76 Id. at 7.

77 373 U.S. 683 (1963).
78 d. at 684.
79 Id. at 686-87.
80 d. at 689.
81 Now, however, eight years after [Brown II]. ... the context in which we must

interpret and apply ['all deliberate speed'] to plans for desegregation has been
significantly altered .... The transfer provisions here cannot be deemed to be
reasonably designed to meet legitimate local problems, and therefore do not
meet the requirements of Brown.

Id. One year later, in Griffin v. County School Bd., 377 U.S. 218 (1964), the Court
noted that there had been "entirely too much deliberation and not enough speed" in
enforcing the rights of black students. Id. at 229.

82 391 U.S. 430 (1968).
83 Id. at 438.
84 Id. at 439 (emphasis in original).
85 Id. at 437-39.
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tion.86 As it had in Brown II, the Court considered the role of the
court in equity, stating: "[A] school desegregation case does not
differ fundamentally from other cases involving the framing of equi-
table remedies to repair the denial of a constitutional right. The
task is to correct, by a balancing of the individual and collective
interests, the condition that offends the Constitution.""7 Chief Jus-
tice Burger, writing for the Court, listed a number of interests to be
weighed against the interests of the black litigants seeking desegre-
gation. These interests included the students' desire to attend the
schools nearest their homes,"8 time or distance problems involved in
busing,89 the age of the students,9" the location and capacity of
school buildings,9" land values and site availability,92 and the integ-
rity of the educational process.93 Thus, the Swann Court's balanc-
ing explicitly recognized minimization of the time a child might
spend on a school bus and the preference for neighborhood schools
as public interests. Nevertheless, the Court considered the interest
in desegregation sufficient to justify an awkward or inconvenient
remedy during the "interim period" necessary to dismantle a dual
school system.94

Keyes v. School District No. I,95 the Supreme Court's first decision
on school desegregation in the North, was concerned with proof of
violation rather than with the problem of relief. Justice Powell's
separate opinion, however, dealt with the issue of remedies.96 Jus-
tice Powell would require "that the legitimate community interests

86402 U.S. 1 (1971).
87 Id. at 15-16. Later in the opinion, the Court stated: "The reconciliation of compet-

ing values in a desegregation case is, of course, a difficult task with many sensitive facets
but fundamentally no more so than remedial measures courts of equity have tradition-
ally employed." Id. at 31.

88 Id. at 28.
8 9 Id. at 30-31.
9 0 Id. at 31.

91 Id. at 20.
92 Id.
93 Id. at 30-31. The Court has never explained why the interests of white students are

"public" while the interests of black litigants are "private." See infra Sec. III.B.2. At
times this mischaracterization, which is implicit in the Court's interest balancing from
Swann onward, results in denial of any meaningful remedy to black students. See Milli-
ken v. Bradley, 418 U.S. 717, 814 (1974) (Marshall, J., dissenting).

94 Swann, 402 U.S. at 28.
95 413 U.S. 189 (1973).
96 Id. at 217 (Powell, J., concurring in part, dissenting in part). Although the subject

of Justice Powell's opinion is the de jure/de facto distinction, many of his comments are
relevant to the question of interest balancing.
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in neighborhood school systems be accorded far greater respect." 97

More specifically, he noted that "courts may have overlooked the
fact that the rights and interests of children affected by a desegrega-
tion program also are entitled to consideration." 98 Justice Powell
clearly placed greater weight on the interests of families than on the
administrative problems of the school board. He argued that com-
pelling children to leave their neighborhoods impairs liberty and
privacy interests. Further, he voiced a fear that busing would
hasten an exodus from public schools to private schools and from
the inner cities to the suburbs.99 Justice Powell also warned that
forced integration might diminish support for public schools and
high quality education. He portrayed families as innocent bystand-
ers, characterizing them as "children and parents who did not par-
ticipate in any constitutional violation."" He would therefore give
their concerns great weight.

In Milliken v. Bradley (Milliken I),"10 the immediate issue was
the propriety of an interdistrict remedy. However, the many opin-
ions in the case shed light on the Justices' views on remedy forma-
tion. The five-to-four split in Milliken I reflects a basic
disagreement concerning the result at which the Court's interest
balancing should aim. While the Court unanimously held in
Swann 102 that the "district judge or school authorities should make
every effort to achieve the greatest possible degree of actual desegre-
gation,"' 3 both the majority and the dissent in Milliken I inter-
preted the purpose of school desegregation remedies quite
differently."0 Dissenting Justices Marshall, Douglas, Brennan, and
White found a duty to "take all practicable steps to ensure that Ne-
gro and white children in fact go to school together."10 5 Chief Jus-
tice Burger and the majority, on the other hand, interpreted Swann
to mean that the remedy should "restore the victims of discrimina-
tory conduct to the position they would have occupied in the ab-
sence of such conduct." 106

The Milliken I majority found the interest of local school boards

97 Id. at 251 (Powell, J., concurring in part, dissenting in part).
9 8 Id. at 247.

99 Id. at 247-50.
0°Id, at 250.

101 418 U.S. 717 (1974).
102402 U.S. 1 (1971).
103 Id. at 26.
104 See L. TRIBE, AMERICAN CONSTITUTIONAL LAW § 16-20, at 1038 n.5 (1978).
105 Milliken 1, 418 U.S. at 802 (Marshall, J., dissenting).
1
06 Id. at 746.
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all-important. "No single tradition in public education is more
deeply rooted than local control over the operation of schools
... ,,107 As it had in Swann, the Court listed the interests indicat-
ing that desegregation should be limited. First, the Court noted the
logistical problems attending the transportation of students. '08 Sec-
ond, the Court noted that the implementation of an interdistrict
remedy"0 9 would create a host of new problems concerning the
composition and selection of school boards, school financing, taxes,
curriculum determination, the purchasing of supplies, and new
school location and construction. "0

The dissenting Justices balanced the interests quite differently.
Justice Douglas, for example, found that "the equities are stronger
in favor of the children of Detroit who have been deprived of their
constitutional right to equal treatment by the State of Michigan." 11

Justice White stated that the majority had given excessive weight to
the administrative inconvenience interests involved." 2 Addition-
ally, Justice White did not find the Court's "talismanic invocation
of the desirability of local control over education"' 13 convincing.
Community participation, Justice White wrote, was important but
not sufficient to rule out a remedy. He noted, however, that there
were some legitimate public concerns to consider in fashioning a
remedy. Plans that call for "school zoning, pairing, and pupil as-
signments, become more and more suspect as they require that
schoolchildren spend more and more time in buses going to and
from school and that more and more educational dollars be diverted
to transportation systems.""' 4 Thus, Justice White gave more
weight to the nonparty interests and to the educational process than
to administrative concerns.

Justice Marshall doubted the sincerity of the majority's reliance

107 .1d. at 741.
108 Id. at 743.
109 The remedy contemplated by the lower court would have consolidated 54 in-

dependent school districts into one "vast new super school district." Id.
1101 d.

III Id. at 762 n. 13 (Douglas, J., dissenting).
112

The core of my disagreement is that deliberate acts of segregation and their
consequences will go unremedied, not because a remedy would be infeasible or
unreasonable in terms of the usual criteria governing school desegregation
cases, but because an effective remedy would cause what the Court considers
to be undue administrative inconvenience to the State.

Id. at 763 (White, J., dissenting).
113Id. at 778.
114Id. at 764.
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on local control. He saw white parents' dislike of busing as the real
motivation for the majority's decision." 5

[J]ust as the inconvenience of some cannot be allowed to stand in
the way of the rights of others, so public opposition, no matter
how strident, cannot be permitted to divert this Court from the
enforcement of the constitutional principles at issue in this case.
Today's holding, I fear, is more a reflection of a perceived public
mood that we have gone far enough in enforcing the Constitu-
tion's guarantee of equal justice than it is the product of neutral
principles of law." 6

The real interest weighing so heavily in the Court's balance, said
Justice Marshall, was not so much local control as hostility to in-
creased integration.

By the time Milliken v. Bradley (Milliken 11) 17 reemerged, the
Court treated the principles governing equitable relief as well-estab-
lished. First, the nature and scope of the constitutional violation
determines the nature of the remedy. " Second, the court must de-
sign its decree to restore victims as close to the position they would
have occupied in the absence of a violation as possible.' Third,
the court "must take into account the interests of state and local
authorities in managing their own affairs."' 20 The Court also noted
that in order to "ensure that federal-court decrees are characterized
by the flexibility and sensitivity required of equitable decrees, con-
sideration must be given to burdensome effects resulting from a de-
cree that could 'either risk the health of the children or significantly
impinge on the educational process.' "21

115 "[I]t is plain that one of the basic emotional and legal issues underlying these

cases concerns the propriety of transportation of students to achieve desegregation." Id.
at 812 (Marshall, J., dissenting).

1161d. at 814. In Hills v. Gautreaux, 425 U.S. 284 (1976), the Court affirmed its
decision in Milliken L In Hills, black tenants in public housing brought suit against the
Chicago Housing Authority claiming that they were being placed in housing sites in the
city of Chicago instead of in available housing out in the predominantly white suburbs.
A lower court found this to be the case and ordered a metropolitan-area remedy as
opposed to confining the remedy to the city of Chicago. The Court affirmed its decision
in Milliken I, but distinguished it from Hills.

117 433 U.S. 267 (1977).
118 Id. at 280 (citing Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 16

(1971) and Milliken 1, 418 U.S. at 738).
1 9 Milliken I, 433 U.S. at 280 (citing Milliken I, 418 U.S. at 746).
120 Milliken 11, 433 U.S. at 281.
121 Id. at 280 n.15 (quoting Swann, 402 U.S. at 30-31). The Court also noted the

existence of unspecified "practical as well as legal limits to the remedial powers of fed-
eral courts in school desegregation cases." Id. at 281 (citing Milliken 1, 418 U.S. 717,
763 (1974)). See also Dayton Bd. of Educ. v. Brinkman, 433 U.S. 406 (1977) (Dayton
I).
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As a practical matter, these three limits on injunctive relief made
desegregation decrees less likely to affect third parties. The close tie
between violation and remedy meant that courts were unlikely to
provide remedies for the secondary effects of segregation such as
segregated housing patterns. The limited goal of restoring victims
to a discrimination-free position also limited the kind of remedies
that courts could provide. With genuinely integrated education no
longer the goal, the odds that a white child would be bused to
achieve a more favorable racial balance were greatly diminished.
The deference courts gave to local autonomy and the resulting pro-
hibition of interdistrict remedies allowed third parties to escape a
court's decree by moving to an adjacent but independent school
district.

The Court's tying of violation to remedy in school desegregation
cases became even more significant as the Court shifted its analysis
on proof of violation. Beginning in the 1970s, the Court held that a
plaintiff seeking to prove an equal protection claim must show pur-
poseful discrimination.12 2 A showing by the plaintiffs that a school
district's policies had a disparate impact on blacks was no longer
sufficient.' 2 3 Therefore, plaintiffs in school cases now have to prove
"not only that segregated schooling exists but also that it was
brought about or maintained by intentional state action."' 124

The scope of the intentional discrimination proved by the plain-
tiffs can limit the available remedy. In Dayton Board of Education
v. Brinkman (Dayton I),125 the Court directed district judges to
"determine how much incremental segregative effect these viola-
tions had on the racial distribution of the ... school population as
presently constituted, when that distribution is compared to what it
would have been in the absence of such constitutional viola-
tions." 126  A court may provide a system-wide remedy only on

122 See Personnel Adm'r of Mass. v. Feeney, 442 U.S. 256 (1979); Arlington Heights
v. Metropolitan Hous. Dev. Corp., 429 U.S. 252 (1977); Washington v. Davis, 426 U.S.
229 (1976).

123 See cases cited supra note 122. See also Columbus Bd. of Educ. v. Penick, 443
U.S. 449, 464-65 (1979); Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526 (1979) (Day-
ton 11).

124 Keyes v. School Dist. No. 1, 413 U.S. 189, 198 (1973). The Court did, however,
go on to recognize that school districts that operated a dual school system in 1954 had
an affirmative duty to dismantle that system. Columbus, 443 U.S. at 458; Dayton 11,
443 U.S. at 537. Failure to do so, whether or not coupled with actions having foresee-
able and anticipated disparate impact, could provide the necessary proof of intent.

125 433 U.S. 406 (1977).
12 6 Id. at 420.
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proof of purposefully segregative practices with current system-
wide impact. 1

27

These principles opened the door for opponents of busing to
couch their arguments not as objections to the remedy but as evi-
dence of lack of intent to discriminate. Justice Rehnquist argued
that a school board's preference for neighborhood schools is a neu-
tral factor free of racial motivation. 12

' He further found that the
board's allegedly color blind invocation of "legitimate educational
objectives" showed lack of segregative intent. 129

The late 1970s and early 1980s also saw further development of
Justice Powell's deference to nonplaintiff community interests. Ex-
panding on his earlier position, Justice Powell argued that extensive
federal remedial orders would adversely affect the plaintiffs them-
selves. The courts' "intrusions on local and professional authori-
ties" erode the quality of education, wrote Justice Powell. 13 0 More
important, community opposition to busing can defeat the integra-
tive purpose of the courts' orders when whites leave the system and
reintegration results.' Thus, Justice Powell continues to give
great weight to the interests of absent parties. 13 2

In summary, in the school desegregation cases the Court gives
considerable weight to nonparty expectations.' 3 3 Although the
Court has not afforded these interests sufficient weight to leave
plaintiffs with no remedy at all, they are sufficiently important to
shape the court-ordered relief.'34 The Court will balance interests
such as student convenience, logistical difficulties, hostility to inte-
gration, local control, administrative convenience, and the quality
of education against the black students' interest in an effective rem-
edy. Judicial consideration of these nonparty interests will lead to
decrees that order less busing, provide for the busing of black rather

127 Id. (citing Keyes, 413 U.S. at 213).
128 See Columbus, 443 U.S. at 503 (Rehnquist, J., dissenting).
12 9 Id. at 510.
130 Id. at 483 (Powell, J., dissenting).
131 Id. at 484.
132 See Estes v. Metropolitan Branches of Dallas NAACP, 444 U.S. 437 (1980) (Pow-

ell, J., dissenting from dismissal of writs as improvidently granted) (giving great weight
to busing of very young children, time and distance of busing, "economic, social, and
educational factors," migration to suburbs, community support, and city tax base).

133 The interests of white families opposed to busing are not always unrepresented.
Rather, this perspective is often shared by the defendant school board. See Yeazell,
Intervention and the Idea of Litigation: A Commentary on the Los Angeles School Case,
25 UCLA L. REV. 244, 249 (1977).

134 See Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971). These in-
terests have sometimes supported legislative limits on court-ordered remedies.
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