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JURY INSTRUCTIONS: A PERSISTENT
FAILURE TO COMMUNICATE

WALTER W. STEELE, JR.}
ELI1IZABETH G. THORNBURG]

Jury instructions play an essential role in the American judicial sys-
tem, bridging the gap between the law, the evidence as presented by the
parties, and the jury. In light of their importance, ohe would expect
careful drafting to maximize juror comprehension of instructions.
Professors Steele and Thornburg demonstrate through empirical re-
search that such is not the case.

The authors’ research shows that jurors conscientiously try to follow
their instructions, but that most of those instructions cannot be under-
stood by most jurors. The authors then show that jury instructions can
be written to greatly enhance the jurors’ level of comprehension.

Finally, the authors analyze the forces inherent in the American
Judicial system that inhibit any individual efforts to improve the com-
prehensability of jury instructions. They conclude that improvement is
unlikely unless institutional changes are made that will create incentives
Jor lawyers and judges to write instructions that juries can understand.

In any case tried to a jury, the instructions governing the jury’s activities
play a central role. Before the trial begins the judge instructs the jury about its
duties and about proper and improper behavior during the trial. During the
trial the judge may further instruct the jury about the proper treatment of vari-
ous types of evidence or occurrences. At the end of the trial the judge provides
the jury with lengthy instructions explaining the law applicable to the case and
directing the jurors to find the facts in accordance with certain legal definitions
and instructions.! Juror comprehension of instructions, then, is essential to the
jury’s ability to fulfill its role as contemplated by the law.

Lawyers and judges have suspected for some time, however, that many ju-

1 Professor of Law, Southern Methodist University. LL.B., 1957, Southern Methodist Uni-
versity; LL.M., 1969, University of Texas.

1 Visiting Assistant Professor of Law and Director of Legal Research and Writing, Southern
Methodist University. B.A., 1976, College of William and Mary; J.D., 1979, Southern Methodist
University.

The statistical analysis for this study was conducted by Dr. Dovalee Dorsett, Assistant Profes-
sor, Department of Information Systems, Hankamer School of Business, Baylor University. Dr.
Dorsett holds B.S. and M.S. degrees in Math from Southern Methodist University as well as a Ph.D.
in Statistics from Southern Methodist University. She was the Director of the Center for Statistical
Consulting and Research at Southern Methodist University for six years before joining the Baylor
University facility in 1987,

1. Juries have not always been instructed in the law. Until the nineteenth century, American
juries were presumed to be capable of deriving the law from community norms, and judges did not
instruct them on applicable law. See Schwarzer, Communicating with Juries: Problems and Reme-
dies, 69 CALIF. L. REv. 731, 732-36 (1981).
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rors do not understand their instructions.?2 These suspicions are confirmed by
numerous reported cases in which jury confusion peeks through.?> Recent social
science research has demonstrated empirically that juror comprehension of in-
structions is appallingly low.# Some of that research further demonstrates that
rewriting instructions with clarity as the goal can dramatically improve compre-
hensibility.> Despite these findings, and despite the existence of books® and arti-
cles? explaining how to write instructions more clearly, lawyers and judges
continue to produce jury instructions that are incomprehensible to juries.

This Article examines the comprehensibility of jury instructions and ex-
plores the reasons for the continued use of instructions that are incomprehensi-
ble to most jurors. The Article describes two empirical studies of juror conduct
done by the authors in order to document the existence of juror confusion and
its impact on jury verdicts. First, we tested the extent to which jurors under-
stand pattern jury instructions® commonly used in civil and criminal cases. We
discovered, as have earlier researchers, that the jurors understood less than half
the content of the tested instructions and that the level of comprehension
doubled when the instructions were rewritten. Second, to learn how and to what
extent jurors actually referred to the court’s charge during the deliberative pro-
cess, we surveyed people who had recently served on juries that actually reached
a verdict. We discovered that most jurors try to use the instructions but that
many are confused about their meaning and about the deliberative process itself.

This Article attempts to identify the forces that have contributed to the
continued use of incomprehensible instructions. First, much of the legal com-
munity is unaware of the seriousness of the problem. Most of the existing re-
search is not easily understood by practicing lawyers and judges who lack a
background in statistical analysis or in the science of linguistics.

Second, and more important, a number of forces within the American legal

2. Cook, Instructionese: Legalistic Lingo of Contrived Confusion, 7 3. Mo. B, 113 (1951);
Head, Confessions of a Juror, 44 F.R.D. 330 (1967); Hoffman & Brodley, Jurors on Trial, 17 Mo. L.
REv. 235 (1952); Hunter, Law in the Jury Room, 2 OHIO ST. L.J. 1 (1935); Winslow, The Instruction
Ritual, 13 HASTINGS L.J. 456 (1962).

3. See infra text accompanying notes 14-39.

4. See infra text accompanying notes 40-87.

5. See, e.g., Charrow & Charrow, Making Legal Language Understandable: A Psycholinguis-
tic Study of Jury Instructions, 79 CoLuM. L. REv. 1306 (1979) [hereinafter Charrow].

6. A. ELWORK, B. SALES & J. ALFINI, MAKING JURY INSTRUCTIONS UNDERSTANDABLE
(1982).

7. See, e.g., Imwinkelried & Schwed, Guidelines for Drafting Understandable Jury Instruc-
tions: An Introduction to the Use of Psycholinguistics, 23 CRM. L. BULL. 135, 137-50 (1987).

8. Pattern jury instructions, sometimes known as standard, model, uniform, approved, or rec-
ommended jury instructions, are designed to be accurate and impartial statements of the law that
can form the skeleton for the judge’s charge to the jury. Pattern instructions are generally drafted
either by the judges of a state supreme court, state bar association, or judicial council. Occasionally,
pattern instructions are created through an administrative office of a court or by private effort. See
R. NIELAND, PATTERN JURY INSTRUCTIONS: A CRITICAL LOOK AT A MODERN MOVEMENT TO
IMPROVE THE JURY SYSTEM 2-3, 11 (1979).

While pattern instructions, as a concept, have been widely endorsed, there is little agreement on
how courts should use them. Some states require the pattern instructions to be used verbatim while
others discourage strict adherence to the patterns. Id. at 3. Pattern instructions also vary widely in
their comprehensibility.
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system and legal profession reward the status quo and deter attempts to rewrite
jury instructions. The first such force is lawyer resistance. Many lawyers, while
acknowledging a problem, are reluctant to rewrite instructions due to lack of
writing skills, lack of time, fear that appellate courts will find error in the re-
writes, or belief that confusing instructions benefit certain clients. Another force
deterring change is the difficulty of the task. The complexity of the law and the
law’s occasional vagueness make rewriting difficult even for those willing to try.
A third force deterring change can be found in the attitudes of appellate courts
and in substantive law governing appellate courts’ review of instructions. Ap-
pellate courts tend to scrutinize jury instructions for pinpoint legal accuracy
while ignoring comprehensibility altogether.® Also, certain rules of procedure
governing the submission of jury instructions make the drafting of comprehensi-
ble instructions more difficult.!® A fourth force is the role of jury instructions in
the adversary system, with each side more concerned with its clients than with
clarity. The structure and pressure of the adversary system inhibit efforts at
change.!1 '

This Article will demonstrate that jurors do not understand their instruc-
tions and that their level of comprehension improves dramatically when instruc-
tions are rewritten for clarity. Further, it will demonstrate that this rewriting
can be done by lawyers untrained in linguistics, using existing research and their
native common sense as a guide. The Article argues, however, that most prac-
ticing lawyers will nor rewrite instructions because powerful forces in the legal
system punish rather than reward their efforts. Therefore, the Article suggests
specific changes in the law and efforts that the organized bar and judiciary must
make before understandable instructions will become the norm rather than the
exception.

I. DOCUMENTED JURY CONFUSION
A. Case Law

Rules of evidence and procedure usually protect the mental processes of
jurors from inquiry.!? As a result, the extent to which a jury understood or did
not understand the court’s instructions is hard to discover. Two lines of case
law, however, document juror misunderstanding of jury instructions: cases re-

9. What a crop of subsidiary semi-myths and mythical practices the jury system yields!
Time and money and lives are consumed in debating the precise words which the judge
may address to the jury, although everyone who stops to see and think knows that those -
words might as well be spoken in a foreign language—that, indeed, for all the jury’s under-
standing of them, they are spoken in a foreign language. Yet, every day, cases which have
taken weeks to try are reversed by upper courts because a phrase or sentence, meaningless
to the jury, has been included in, or omitted from the judge’s charge. .

J. FRANK, LAW, AND THE MODERN MIND 181 (1930).
10. See infra text accompanying notes 132-52.
11. See infra text accompanying note 153.

12. See, e.g., FED. R. EvID. 606(b); TEX. R. EvID. 606(b), Pope, The Mental Operations of
Jurors, 40 TeEX. L. REV. 849, 851-52 (1962); see infra text accompanying notes 132-52.
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vealing notes sent by the jury to the judge during deliberations,!3 and cases from
states that allow testimony about conversations among jurors during delibera-
tions. These two lines of cases demonstrate that jurors seriously misunderstand
instructions given them by the court.

In Whited v. Powell 14 the Texas Supreme Court discussed at length an in-

stance of misunderstanding by the jury. The jury was asked to determine
whether the defendant discovered that plaintiffs were in a position of
peril within such time and distance that by the exercise of ordinary
care and the use of all means at his hand consistent with the safety of
himself, his passenger and his automobile, he [defendant] could have
avoided the collision in question.!3

During deliberations one juror opined to the others that this question re-
quired a finding of deliberate misconduct: “We can’t answer that ‘Yes’; if we do
it will be saying this boy is the same as a murderer. I won’t vote to make a
criminal of the boy.”'¢ Another juror, based upon the erroneous statement by
the first juror, changed his vote. The court held that this event was “express
misconstruction of the court’s charge,”!7 but seemed unsurprised by the misun-
derstanding and refused to order a new trial. “[I]t would be most unrealistic to
expect that all members of the jury as ordinary laymen would thoroughly under-
stand every portion of a complicated charge. . . . Most of our jury verdicts
would be of little value” if the stated misconstructions of one or more jurors
were grounds for new trial.18

Shocking as it is, Whited v. Powell is not an aberrant case. Case law pro-
vides ample proof that the problem of jury confusion exists. It further demon-
strates that short-sighted judicial attitudes perpetuate rather than solve the
problem. In Compton v. Henrie'® one juror repeatedly told the other jurors that
“preponderance of the evidence” was the same as “reasonable doubt,” so that
the defendant could not be found liable unless his “guilt” was proven beyond a
reasonable doubt.?® The court refused even to reach the issue of the harm inher-
ent in the juror’s misstatement; it held that the juror’s “statements amounted to
nothing more than a misinterpretation of the court’s charge; and were, conse-
quently, not misconduct.”?2?

Jurors are often confused about instructions regarding measure of damages
but their mistakes tend to go uncorrected. In Hoffman v. Deck Masters, Inc.2?
the jury miscalculated damages because of a misunderstanding of its instruc-
tions. The court held that while a unanimous clerical error in recording the

13. See Meyer & Rosenberg, Questions Juries Ask: Untapped Springs of Insight, 55 JUDICA-
TURE 105, 106 (1971).

14. 155 Tex. 210, 285 S.W.2d 364 (1956).

15. Id. at 212-13, 285 S.W.2d at 365.

16. Id. at 213, 285 S.W.2d at 365.

17. Id. at 215, 285 S.W.2d at 367.

18. Id. at 216, 285 S.W.2d at 368.

19. 364 S.W.2d 179 (Tex. 1963).

20. Id. at 183.

21. Id. at 184.

22. 662 S.W.2d 438 (Tex. App. 1983).
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verdict would have justified a new trial, a unanimous misconstruction of the
language of the charge did not. Therefore, despite affidavits from eight jurors
demonstrating that they misconstrued the language of the charge relating to the
damage issues in reaching their decision,?3 the defective verdict was allowed to
stand.24

Case law also reveals significant juror confusion about causation and the
apportionment of negligence. In O’Brien v. Neiditz?5 the jury sent the judge a
second note after only an hour and a half of deliberation. The note demon-
strated that the jury did not understand its instructions regarding negligence and
contributory negligence. Rather than explaining further, the judge instructed
the jury to reach a verdict: “I want you to go back and consider in your deliber-
ations some of the things I have mentioned, which comes from an old estab-
lished charge that has been used, not just in Connecticut but throughout the
United States.”26

Jury confusion also arises from the definitions that the court provides to
jurors. Case law shows juror misunderstanding of definitions of “actual no-
tice,”27 “undue influence,”?8 “pledge,”?° “homestead,”3° and “consent.”3! Mis-

23. Id. at 443.

24. Id.; see also Downum v. Muskogee Stockyards & Livestock Auction, Inc., 565 P.2d 368,
369 (Okla. 1977) (jury subtracted from total damages plaintiff’s percentage of negligence); City of
Nederland v. Benski, 631 S.W.2d 547, 548 (Tex. App. 1982) (two jurors believed that they were
limited to a choice between the witnesses’ testimony in awarding damages); Sanchez v. Texas Em-
ployers Ins. Ass’n., 618 S.W.2d 837 (Tex. Civ. App. 1981) (statement of one juror that the case was
limited to past, not future, compensation); Texaco, Inc. v. Haley, 610 S.W.2d 224, 228 (Tex. Civ.
App. 1980) (jurors apportioned damages by a negligence calculation based on number of negligent
acts). See also Smith v. Morris, 574 P.2d 568, 570-71 (Kan. Ct. App. 1978) (jury misunderstood
instructions and rendered a quotient verdict); Thompson v. Walker, 565 S.W.2d 172, 174 (Ky. Ct.
App. 1978) (jury confused about damage instruction and judge refused to elaborate).

25. 33 Conn. Supp. 778, 372 A.2d 525 (1976).

26. Id.at 779, 372 A.2d at 526. Similarly, in Davis v. Pac. Diesel Power Co., 41 Or. App. 597,
600, 598 P.2d 1228, 1230-31 (1979), the jury misunderstood the law of concurrent causation, believ-
ing that it could find defendant liable only if defendant’s negligence was the primary cause, rather
than merely a contributing cause, of the deaths and injuries. The court “solved” the problem by
defining it as a nonproblem: “Confusion or misunderstanding of instructions is not misconduct
justifying a mistrial.” Id. at 601, 598 P.2d at 1231 (quoting Biegler v. Kirby, 281 Or. 423, 429, 574
P.2d 1127, 1130 (1978)). In Kindle v. Armstrong Packing Co., 103 §.W.2d 471, 473 (Tex. Civ. App.
1937), the jury thought that “proximate cause” meant whole cause. This was not grounds for new
trial.

If we could listen in on the deliberations of most of the juries passing upon a series of

questions . , . we would probably hear various interpretations and applications of the defini-

tions, pro and con, in an effort to reach a decision. . . . When trained legal minds and the

courts differ in the interpretation of the law, what is to be expected from the laymen impan-

eled upon a jury? If such argument or deliberations honestly made but improper is to be

considered an overt act of misconduct of the jury . . . then when would the verdict of a jury

be certain and of any value?
Id. at 474. But see Pache v. Bochm, 60 A.D.2d 867, 867-68, 401 N.Y.S.2d 260, 261-62 (1978) Gury
misunderstood instructions regarding apportionment of negligence and contributory negligence; new
trial ordered “to prevent a miscarriage of justice”).

27. Coakley v. Crow, 457 S.W.2d 431, 435 (Tex. Civ. App. 1970), cert. denied, 402 U.S. 90
(1971). )

28. Stephens County Museum, Inc. v. Swenson, 517 S.W.2d 257, 259-60 (Tex. 1974).

29. Martin v. U.S. Trust Co., 690 S.W.2d 300, 309 (Tex. Ct. App. 1985).

30. Norman v. First Bank & Trust, 557 S.W.2d 797, 803-04 (Tex. Civ. App. 1977).

31. Cortez v. Medical Protective Co., 560 S.W.2d 132, 135 (Tex. Civ. App. 1977).
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taken notions about the definitions of such operative words lead to mistaken
verdicts, but courts again refuse to grant new trials based on misunderstood
definitions. A Texas court explained, “It is not misconduct for jurors to misun-
derstand or misinterpret a portion of the court’s charge and to argue an errone-
ous interpretation to the other jurors where facts and law outside the record are
not brought to the jury’s attention.”3? Assuming jury misconduct is the only
ground for concern, the court again defines jury misunderstanding of instruc-
tions as a nonproblem that needs no correction.

The law in some states goes so far as to prohibit the trial judge from at-
tempting to clarify juror confusion. In Teaney v. City of St. Joseph33? the jury
sent the judge a note which showed that it did not understand an instruction.
The trial court sent a note back to the jury, pointing to two relevant instructions
and highlighting particular parts of their language.34 It was agreed by all parties
that the judge’s clarifying instructions were accurate. The appellate court, how-
ever, held that it was error to elaborate on a pattern instruction.> Even though
the jurors’ note showed clearly that they did not understand, the court stated
that “[iJmplicit in a scheme of approved pattern instructions . . . is the central
idea that such instructions do not require further clarification or amplifica-
tion.”3¢ This time the problem was avoided with a legal fiction: these instruc-
tions are perfect, so the jury must understand them.3?

Even courts that admit the existence of juror confusion are reluctant to
order cases retried on that basis. Some courts note that juror comprehension is
simply not the point of jury instructions:

Throughout the development of our present method of jury submis-
sion, the emphasis has been placed upon the use of a form of charge
which will satisfy certain legal requirements, including separate sub-
mission of each relevant and ultimate issue, proper placing of burden
of proof, avoiding comments on the weight of the evidence, conceal-
ment from the jury of the legal effect of their answers, and the use of
definitions which are technically correct from a legal standpoint. The
clarity of the charge from the standpoint of the jury has occupied a
subordinate role.38

- The courts’ reluctance to respond to juror misunderstanding of the charge

32. Id. at 137.

33. 548 S.W.2d 254, 255-56 (Mo. Ct. App. 1977).

34. Id. The jury was confused about whether all or only some elements of a claim had to be
proved, and the judge pointed out that they were connected by the word “and.” The judge also
referred the jury to the instruction on burden of proof.

35. Id. at 256.

36. Id. In this holding, the court was following the Missouri Supreme Court decision in Hous-
ton v. Northrup, 460 S.W.2d 572 (Mo. 1970) (en banc).

37. The trial courts are urged to answer questions from the jury by stating:

The law requires the court to instruct the jury in writing at the conclusion of the case. The

court’s instructions . . . contain all the law which you require for reaching a verdict. 1am

unable to give you further instructions. Please return to the jury room, review the court’s
instructions, and see whether you are able to reach a verdict.

Teaney, 548 S.W.2d at 257.
38. Whited v. Powell, 155 Tex. 210, 215, 285 S.W.2d 364, 367 (1956).
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stems in part from a desire to avoid interrogating the jurors as to their under-
standing of the instructions.3® However, the courts’ refusal to correct a verdict
based on a misunderstood charge underscores the importance of writing com-
prehensible instructions initially. A verdict based on misconstrued instructions
will stand.

B. Social Science Research

As explained above, an analysis of appellate cases confirms the intuition of
lawyers and judges that juries often misunderstand instructions. In recent years
social scientists have documented that misunderstanding. Social science experi-
ments have shown a significant gap between what judges instruct and what ju-
rors understand.*® A few empirical studies by psycholinguists*! have further
shown that juror comprehension can be improved dramatically if jury instruc-
tions are rewritten to improve their vocabulary, syntax, and organization.

Social scientists studying group behavior have conducted tests on juries to
determine the uses jurors make of their instructions. Forston did two such em-
pirical studies in the early 1970s.4> In the first test he tried to determine how
juries process information, organize their deliberations, and arrive at verdicts.
Using actual county jurors from the Minneapolis and Chicago areas, Forston
grouped the jurors into sixteen panels*3 and had them deliberate and reach a
verdict in a simulated case. Researchers videotaped and analyzed the delibera-
tions. Forston found that the juries spent an average of 9.5% of their time ap-
plying the instructions, with those juries who had received only oral instructions
spending 6% of their time on instructions and those who were given a written
copy of the charge spending 14% of their time on instructions.** More impor-
tant, a qualitative analysis showed “numerous instances of individual jurors’
misunderstanding, as well as entire jury confusion over legal terminology, trial
procedures, jury instructions, and jury room procedures.”#> Forston concluded
from this test “that jury instructions, when understood, have considerable influ-
ence on the decision-making of juries.”46 Forston’s second test focused specifi-
cally on juror misunderstanding of jury instructions. His goal was to learn what

39. See Bradley v. Texas & Pac. Ry., 1 S.W.2d 861, 863 (Tex. Comm. App. 1928). Appellate
courts fear that the finality of verdicts would be undermined if every case in which a juror misunder-
stood the instructions had to be retried.

40, For discussions of the importance of jury instructions to the jury, see R. BRANSON, THE
LAW OF INSTRUCTIONS TO JURIES IN CIVIL AND CRIMINAL CASES (1936); R. MCBRIDE, THE ART
OF INSTRUCTING THE JURY (1969); R. NIELAND, supra note 8; Broeder, The University of Chicago
Jury Project, 38 NEB. L. REV. 744 (1959); Hervey, The Jurors Look at Our Judges, 18 OKLA. B.A.J.
1508 (1947); Hunter, supra note 2; O'Reilly, Why Some Juries Fail, 41 D.C.B.J. 69 (1974);
Schwarzer, Communicating with Juries: Problems and Remedies, 69 CALIF. L. Rev. 731 (1981).

41. Psycholinguistics applies the techniques of experimental psychology to the problems of lan-
guage processing and comprehension. Charrow, supra note 5, at 1308 n.7.

42. Forston, Sense and Non-Sense: Jury Trial Communication, 1975 B.Y.U. L. REv. 601.

43. Id. at 607. Six of the panels were given “fact sheets” about the trial testimony, six listened
to an audiotape of the trial, and four panels watched a live trial.

44, Id. at 609-10.

45, Id. at 610.

46, Id. at 612,
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percentage of the instructions individual jurors and deliberating jurors retain
and comprehend. For this test, Forston used two short sets of instructions, one
civil (personal injury) and one criminal (murder). His subjects this time were
114 experienced jurors in Polk County, Iowa.4” Again the jurors were divided
into groups. Each group was given detailed background information about its
case and read a set of instructions. Each individual juror was given a multiple
choice retention-comprehension test.*8 Then the jurors, in groups of six, were
given the test as a deliberating group and told that they had to agree unani-
mously on the answers. The results again showed confusion and misunderstand-
ing. While the deliberating juries scored ten to fourteen percent better than the
mean of individual jurors,*° large numbers of the deliberating juries misunder-
stood important instructions. “[Eighty six percent] of the criminal juries were
unable to respond accurately to what [constitutes] proof of guilt.”3® Less than
half of the civil juries correctly answered the question on proximate cause.!
Eighty percent of the juries missed at least one of the three questions on
evidence.5?

Other studies of jury behavior have noted both the influence of instructions
and juror misunderstanding of those instructions. In one study, a videotaped
reenactment of a murder trial>® was shown to people called for jury service in
three Massachusetts counties.>* The researchers videotaped and analyzed the
jury deliberations. When all the juries were analyzed, the researchers found that
an average of twenty-five percent of the juror discussions referred to the judge’s
instructions.>® Analyzing one jury in detail, the researchers again found that
twenty-five percent of the jurors’ deliberations cited material from the instruc-
tions.5¢ They found further that jurors made seven incorrect statements about
the meaning of the judge’s instructions, only one of which was corrected by
other jurors.57

By the mid 1970s, researchers began to try to identify which parts of jury
instructions were most confusing to the jurors. The first published results came
from Strawn and Buchanan.58 Their earliest experiment tested Florida pattern
criminal instructions on 116 people who had been summoned for jury service

47. Id. at 612-13. The jurors were on their last day of three weeks of jury service. The jurors
were not told that their comprehension of jury instructions was being tested.
48. The test had fifteen multiple choice questions, each with five possible answers. Id.

49. Id. at 614. This part of Forston’s experiment has been criticized because, by using the same
jurors for the individual and group tests, he created a learning effect that he did not account for in
his analysis of the data. Charrow, supra note 5, at 1308 n.8.

50. Forston, supra note 42, at 615.

51. Forston, supra note 42, at 615.

52. Forston, supra note 42, at 615.

53. The jury could find the defendant guilty of first degree murder, second degree murder,
manslaughter, or not guilty because he was acting in self defense.

54. R. HASTIE, S. PENROD & N. PENNINGTON, INSIDE THE JURY (1983).

55. Id. at 85-86.

56. Id. at 262.

57. Id.

58. Strawn & Buchanan, Jury Confusion: A Threat to Justice, 59 JUDICATURE 478 (1976);
Strawn, Buchanan, Pryor & Taylor, Reaching a Verdict, Step by Step, 60 JUDICATURE 383 (1977).
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but not chosen for a jury.’® The jurors were divided into two groups. One
group was shown a twenty-five minute videotape of instructions ih a burglary
case. The other group was given no instructions. Both groups were then given a
forty item multiple choice and true/false test. The group that had been given
instructions did sixty to seventy percent better than the uninstructed group.

A significant percentage of jurors, however, still failed to understand or
refused to accept certain instructions. Specifically, forty-three percent believed
that circumstantial evidence was of no value despite instructions to the con-
trary.%® Twenty-three percent believed that, when faced with two equally rea-
sonable constructions, one consistent with the defendant’s guilt and one with his
innocence, the defendant should be convicted.5! Despite an instruction on pre-
sumption of innocence and reasonable doubt, “only f[half] of the instructed ju-
rors understood that the defendant did not have to present any evidence of his
innocence.”%2 Large percentages of jurors also failed to understand instructions
about the use of out-of-court statements, the meaning of a not-guilty plea, and
impeachment of witnesses; they also misunderstood words used in the
instructions.53

Strawn and Buchanan’s second experiment compared pattern instructions
with instructions that were organized to tell the jury what to do one step at a
time.5* The rewritten instructions used a combination of sequential special-is-
sue-like instructions and instructions about the process of deliberation.5> When
the instructions were tested using a videotape of a real trial, the jury using the
pattern instructions was unable to reach a verdict but the jury using the rewrit-
ten instructions reached a verdict in ninety-five minutes. This test, then, showed
that not only the language but also the organization of jury instructions affects
the quality of jury deliberations.

A smaller number of studies took their experiments one step further and
tested whether juror comprehension could be improved with rewritten instruc-
tions. Studies by Elwork, Alfini, and Sales led to the publication in 1982 of their
book, Making Jury Instructions Understandable. In one of their tests volunteer
jurors were recruited from various community groups. After seeing a videotape
of a personal injury case, the jurors were given either no instructions, pattern
instructions, or rewritten instructions. The jurors were then asked to fill out
questionnaires.6 Analysis of the questionnaire answers revealed that jurors un-

59. Strawn & Buchanan, supra note 58, at 480. These people averaged more than twelve years
of formal education. Id.

60. Strawn & Buchanan, supra note 58, at 481.

61. Strawn & Buchanan, supra note 58, at 481.

62. Strawn & Buchanan, supra note 58, at 481.

63. Strawn & Buchanan, supra note 58, at 481. Only 51% of the jurors understood the word
“demeanor.” Id. at 481-82.

64, Strawn, Buchanan, Pryor & Taylor, supra note 58, at 387-89.

65. Strawn, Buchanan, Pryor & Taylor, supra note 58, at 387-88. The jurors were told, for
example, not to begin their deliberations by taking a straw poll. Id. at 388.

66. Elwork, Sales & Alfini, Judicial Decisions: In Ignorance of Law or in Light of It?, 1 LAwW &
HuM. BEHAV. 163, 173 (1970). The questionnaires were: 1) a general verdict form; 2) questions
about the facts; 3) questions about the relative negligence of plaintiff and defendant; 4) tests for
comprehension of legal issues; 5) a second general verdict form (in case they wanted to change their
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instructions to eliminate requirements that hinder comprehension. Judges
should be permitted to comment on the evidence and to inform the jury of the
effect of its answers.!’> From a mechanical standpoint, juror comprehension
could be improved if each juror were given a copy of the instructions to take into
the jury room.173

Third, the movement to draft clear jury instructions must be taken out of
the realm of the adversary system. It is unreasonable to expect opposing counsel
in the heat of battle to worry about juror comprehension as much as wording
slanted to benefit their clients. It is unrealistic to expect judges to worry about
juror comprehension as much as their reversal rates. For these reasons, it is the
pattern jury movement that provides the best hope for improvement. Although
pattern instructions to date have failed to communicate clearly more often than
they have succeeded, better knowledge of psycholinguistic factors, expanded
membership of drafting committees, and actual testing of proposed pattern in-
structions could greatly improve the clarity of pattern instructions. Such a pro-
ject would require a coordinated effort by the judiciary and both sides of the trial
bar.

The problem is evident: juror comprehension of their instructions is piti-
fully low. Likewise, the general scheme of solutions is evident. Unfortunately,
prospects for actual change appear to be dim, because those in control lack the
motivation to make the needed changes. Real change would require all the par-
ties involved, trial and appellate courts, state bar committees, and the trial bar,
to rise above their narrowly perceived self-interest and act instead in the inter-
ests of justice.

172. See supra text accompanying notes 132-52.

173. R. HASTIE, S. PENROD & N. PENNINGTON, supra note 54, at 231 (1983) (arguing that
providing jurors with a written copy of the court’s instructions aids jury comprehension and
understanding).
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APPENDIX A
PROXIMATE CAUSE

(Pattern Charge)

- “Proximate cause” means that cause which, in a natural and continuous
sequence, produces an event, and without which cause such event would not
have occurred; and in order to be a proximate cause, the act complained of must
be such that a person using ordinary care would have foreseen that the event, or
some similar event, might reasonably result therefrom. There may be more than
one proximate cause of an event.

NEW AND INDEPENDENT CAUSE

(Pattern Charge)

“New and independent cause” means the act of a separate and independent
agency, not reasonably foreseeable, which destroys the causal connection, if any,
between the act inquired about and the occurrence in question, and thereby be-
comes the immediate cause of the occurrence.

NEGLIGENCE

(Pattern Charge)

“Negligence” means failure to use ordinary care; that is to say, failure to do
that which a person of ordinary prudence would have done under the same or
similar circumstances, or doing that which a person of ordinary prudence would
not have done under the same or similar circumstances.

PRESUMPTION OF INNOCENCE

(Pattern Charge)

All persons are presumed to be innocent and no person may be convicted of
an offense unless each element of the offense is proved beyond a reasonable
doubt. The fact that the defendant has been arrested, confined or indicted for,
or otherwise charged with, the offense gives rise to no inference of guilt at his
trial. In case you have a reasonable doubt as to defendant’s guilt after consider-
ing all of the evidence before you, and these instructions, you will acquit him.
You are the exclusive judges of the facts proved, and of the credibility of the
witnesses and the weight to be given their testimony, but the law you shall re-
ceive in these written instructions, and you must be governed thereby.

ACCOMPLICE TESTIMONY

(Pattern Charge)

An accomplice, as the term is here used, means anyone connected with the
crime charged, as a party thereto, and includes all persons who are connected
with the crime, as such parties, by unlawful act or omission on their part tran-
spiring either before or during the time of the commission of the offense. A
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person is criminally responsible as a party to an offense if the offense is commit-
ted by his own conduct, by the conduct of another for which he is criminally
responsible, or by both. Mere presence alone, however, will not constitute one a
party to an offense.

A person is criminally responsible for an offense committed by the.conduct
of another if, acting with the intent to promote or assist the commission of the
offense, he solicits, encourages, directs, or aids or attempts to aid the other per-
son to commit the offense. The term “conduct of another” means any act or
omission and its accompanying mental state. A conviction cannot be had upon
the testimony of an accomplice unless the jury first believes that the accomplice’s
evidence is true and that it shows that the defendant is guilty of the offense
charged against him, and then you cannot convict the defendant upon said testi-
mony unless the accomplice’s testimony is corroborated by other evidence tend-
ing to connect the defendant with the offense charged, and the corroboration is
not sufficient if it merely shows the commission of the offense, but it must tend
to connect the defendant with its commission.

APPENDIX B
PROXIMATE CAUSE

(Rewritten)

An event often has many causes. In order to be a “proximate cause,” three
things must be true. First, the cause naturally and continuously led to the event.
Second, the event would not have happened without the proximate cause.
Third, a person using ordinary care would have foreseen that the proximate
cause might reasonably lead to the event or to some similar event. There may be
more than one proximate cause of an event.

NEW AND INDEPENDENT CAUSE

(Rewritten charge)

Sometimes when a natural chain of events is set in motion, that chain is
broken by a “new and independent cause.” The law defines “new and independ-
ent cause” in its own particular way. To be a “new and independent cause” the
cause must be all of the following:

First: The cause must, indeed, break a chain of events already set in motion
so that it becomes the immediate cause of what happens.

Second: The cause must come from a source that is separate and independ-
ent from the defendant.

Third: The cause must be one that the defendant could not have foreseen
using ordinary care.

NEGLIGENCE
(Rewritten Charge)
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A person can become negligent in two ways. The first way a person be-
comes negligent is by doing something that a person of ordinary care would not
have done in the same situation or in a similar situation. The second way a
person becomes negligent is by failing to do something that a person of ordinary
care would have done in the same situation or in a similar situation.

PRESUMPTION OF INNOCENCE

(Rewritten Charge)

My job as judge is to tell you about the laws that apply to this case. As
jurors, you have two jobs.

First: In reaching your verdict you must follow the laws that I am explain-
ing to you; and

Second: You must decide what the facts are in this case. In other words,
you must decide what happened.

To decide what the facts are you will have to decide how much of each
witness’s testimony you believe, and how much weight to give what is believed.

Our law states that anyone charged with a crime is presumed to be innocent
unless the prosecution proves each part of the crime beyond a reasonable doubt.
In deciding whether the prosecution has proved each part of the crime beyond a
reasonable doubt you must think about all of my instructions and about all of
the evidence before you. After you have done this, if you have a reasonable
doubt about the existence of any part of the crime you must find the defendant
not guilty.

As part of the normal legal process, the defendant has been arrested, jailed,
and charged, but these facts do not suggest that the defendant may be guilty,
and you must not consider these facts as any evidence of the defendant’s guilt.

ACCOMPLICE TESTIMONY

(Rewritten Charge)

This instruction is in two parts. First, I am going to tell you about the kind
of witness known as an accomplice. The second part of the instruction will tell
you when you can consider testimony from an accomplice.

To be an accomplice, a person must intend to help with the crime, and with
that intention, a person must engage in one or more of the following activities by
act or by omission either before or during the commission of the offense:

1. Solicit another person to commit the crime;

Encourage another person to commit the crime;

Direct another person to commit the crime;

Help another person to commit the crime; or

Try to help another person to commit the crime.

Merely being at the scene of a crime does not make a person an accomplice.
Now, when can you use testimony from an accomplice?

noR e
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You cannot use the testimony of ‘an accomplice to convict the defendant
unless:

First, you believe that the accomplice testimony is true.

Second, you believe that the evidence from the accomplice shows that the
defendant is guilty of the crime charged in this case.

Third, there is some evidence other than the evidence from the accomplice
which tends to connect the defendant with the commission of the crime. It is
not enough that this other evidence shows that the crime was committed by
someone. It must tend to show that the defendant committed the crime.

Without all three things you must totally ignore the evidence from an
accomplice.
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APPENDIX C

Dear Juror:

Like you, we want our jury system to be as good as it can be. We are
curious about whether the instructions judges give to jurors at the end of a trial
are clear and understandable, so we have designed an experiment and we have
received permission to conduct the experiment here in the central jury room.
We need your help to make the experiment work.

All you have to do to help us with the experiment is go now to the table in
the back of the room and listen to a cassette tape that will be played for you
individually. We do not need to know your name or anything about you person-
ally. We will not give you a test.

On the tape you will hear a judge reading instructions to a jury. After each
instruction you will have a chance to speak into a cassette recorder and say what
you think the judge on the tape meant. No one will ask you any questions!
Remember, we are not testing you — we are testing the instructions that judges
give.

The experiment will take about 20 minutes. If you want to help with the
experiment please come to the back of the room now.

If someone else is listening to the tape, please take a seat in the last row of
chairs and we will call you as soon as we are ready.

Sincerely,

Walter W. Steele, Jr.
Professor of Law

Elizabeth G. Thornburg
Director of Legal Research & Writing
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01
02
03
04
05
06
07
08
09
10
11
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APPENDIX D
PROXIMATE CAUSE
(Pattern)

produces an event in a natural sequence

and

produces an event in continuous sequence
without it the event would not have occurred
a person using ordinary care

would have foreseen

that the event

or some similar event

might reasonably

result from the proximate cause

there may be more than one proximate cause of an event

PROXIMATE CAUSE (Rewritten)

12
13
14
15
16
17
18
19
20
21
22
23
24

an event has many causes

a proximate cause has three components
lead naturally to the event

and

lead continuously to the event

without the proximate cause event would not happen
a person using ordinary care

would have foreseen

that the proximate cause

might reasonably

lead to the event

or lead to some similar event

there may be more than one proximate cause

NEW AND INDEPENDENT CAUSE (Pattern)

25
26
27
28
29
30
31
32

an act of a separate agency
and

of an independent agency
not reasonably foreseeable
by the defendant

115

which destroys the connection between the original cause and

the event in question
becomes the immediate cause of what happens

NEW AND INDEPENDENT CAUSE (Rewritten)

33
34
35
36

sometimes a chain of events is broken

by a new and independent cause

new and independent cause must be all of the following
it must break an existing chain of events
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37 and become the immediate cause of what happens
38 it must come from a source separate from the defendant
39 it must come from a source independent from the defendant
40 it must not be foreseeable
41 by the defendant
42 using ordinary care

NEGLIGENCE (Pattern)

43 means failure

44 to use ordinary care

45 failure to do

46 what a person of ordinary prudence would do

47 under same circumstances

48 or

49 similar circumstances

50 or

51 doing

52 what a person of ordinary prudence would not do

53 under same circumstances

54 or

55 under similar circumstances
NEGLIGENCE (Rewritten)

56 ways to be negligent

57 does something that

58  person using ordinary care

59 would not have done

60 in the same situation

61 or similar situation

62 or (

63 fails to do something that

64  person using ordinary care

65 would have done

65A  in same situation

65B  or similar situation

PRESUMPTION OF INNOCENCE (Pattern)

66
67
68
69
70
71
72
73
74

all persons (defendant) presumed innocent

no person (defendant) can be convicted unless
each element of the offense

proved by prosecution beyond reasonable doubt
no inference of guilt because defendant:
arrested

jailed

indicted or charged with offense

after considering evidence
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75
76
77
78
79
80
81
82
83
84
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and

after considering these instructions

if have reasonable doubt

as to defendant’s guilt

must acquit

exclusive judge of facts

exclusive judge of credibility of witnesses
exclusive judge of weight to be given testimony
law comes from instructions

must follow law in instructions

PRESUMPTION OF INNOCENCE (Rewritten)

85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106

judge explains the law

jurors have two jobs

follow the law (1)

decide what happened (2)

must decide how much of each witness’s testimony to believe
must decide how much weight to be given to what is believed
any person charged presumed innocent

unless prosecution proves

each part of the crime

beyond reasonable doubt

to decide that must think about judge’s instructions
to decide that must think about all evidence

after done that

if have reasonable doubt

about existence of any part of crime

must find not guilty

part of normal legal process is:

arrest

jail

charged

does not mean defendant guilty

must not consider as any evidence of guilt

ACCOMPLICE TESTIMONY (Pattern)

107
108
109
110
111
. 112
113
114
115
116

accomplice is anyone connected with crime charged
by unlawful act

or omission

before offense

or

during offense

by his own conduct

or

conduct of another

for whom he is criminally responsible



118 NORTH CAROLINA LAW REVIEW

117  or

118 by both

119  mere presence not significant
120  criminal responsibility for conduct of another if:
121  with intent to promote commission of offense
122  or

123  with intent to assist commission of offense:
124  solicit

125 encourage

126  direct

127 aid

128 or attempt to aid

129  “conduct of another” means:

130 act
131  or omission
132 and

133  accompanying mental state

134  no conviction on testimony of accomplice
135  unless believe accomplice evidence is true
136 and

137 accomplice evidence shows defendant guilty
138  but still cannot convict

139  unless accomplice testimony corroborated

140 by other evidence tending to connect defendant to crime

charged
141 and
142  corroboration not sufficient
143  if merely shows offense
144  to be sufficient must tend to connect defendant

ACCOMPLICE TESTIMONY (Rewritten)
145  accomplice intends to help with the crime
146  with that intent
147 by act
148 or .
149 by omission
150 does one
151 or more

152  before

153 or

154  during

155 the commission of the offense -

156  solicit y
157 encourage

158  direct

159  help
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160
161
162
163
164
165
166
167
168
169
170
171
172
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try to help

merely being there not enough

cannot use accomplice testimony unless

believe it (1)

and

but still cannot convict unless

shows defendant guilty (2)

there is additional evidence (3)

and

that evidence tends to connect defendant with crime
additional evidence not sufficient

must show defendant committed crime

must totally ignore accomplice testimony without above






