Absolute Conflicts of Law
ANTHONY J. COLANGELO"

A man who is habitually punished for doing what he was ordered to do can hardly be
expected to respond appropriately to orders given him in the future. If our treatment of him
is part of an attempt to build up a system of rules for the governance of his conduct, then we
shall fail in that attempt. On the other hand if our object is to cause him to have a nervous
breakdown, we may succeed.

—Lon L. Fuller!

Hello, Dave. I think we may be on to an explanation of the trouble with the Hal 9000
computer. . .. We believe his truth programming and the instructions to lie, gradually
resulted in an incompatible conflict, and faced with this dilemma, he developed, for want of
a better description, neurotic symptoms.

— Stanley Kubrick & Arthur C. Clark?

This Article coins the term “absolute conflicts of law” to describe situations of
overlapping laws from different states that contain simultaneous contradictory
commands. It argues that absolute conflicts are a unique legal phenomenon in need
of a unique doctrine. The Article extensively explores what absolute conflicts are;
how they qualitatively differ from other doctrines like true conflicts of law, act of
state, and comity; and classifies absolute conflicts’ myriad doctrinal manifestations
through a taxonomy that categorizes absolute conflicts as procedural, substantive,
mixed, horizontal, and vertical.

The Article then proposes solutions to absolute conflicts that center on the rule of
law and fairness to parties—solutions that are in methodological tension with
prevailing tests that preference largely, if not exclusively, state interests. The fairness
test the Article advances pulls from considerations courts have been quietly
developing over the past few decades and reorients absolute conflict analysis around
these considerations. It concludes by showing that a fairness test generates better
outcomes for parties, states, and the international legal system generally, not only
by better conforming to the rule of law but also by better facilitating transnational
activity beneficent to overall welfare.
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INTRODUCTION

Most of us would probably consider a contradictory law a pretty bad law, let alone
a legitimate “law” in the first place—for the simple reason that such a law is
impossible to comply with. Imagine a law commanding people to sit and stand at the
same time: not only would that law never be obeyed, its very existence would
undermine the basic idea of “law.” Yet this sort of thing happens with increasing
frequency in the present international system of concurrent regulatory regimes. Take
for example a U.S. discovery order to disclose information protected by foreign
privacy law,’ an antitrust law commanding domestic businesses operating abroad to
violate the laws of the countries where they are operating,* an antiterrorism law
compelling foreign banks to violate their home country’s bank secrecy laws,’ or an
antidiscrimination law prohibiting a certain type of discrimination in a country whose
laws require that very discrimination.® The list goes on.

To coin a term, this Article calls these situations “absolute conflicts of law,” and
seeks to identify them as their own unique legal phenomenon in need of its own
unique doctrine. The Article distinguishes absolute conflicts from other doctrines
that tend to subsume or blend into them, like so-called true conflicts of law, act of
state, and comity. And it sets out to explain the conceptual contours, doctrinal
manifestations, and huge practical implications of absolute conflicts for a rapidly
shrinking world in which transnational actors are increasingly subject to multiple
contradictory regulatory regimes. The Article then advances a theory of absolute
conflicts rooted in fairness to parties that is at odds with prevailing analyses of these
situations—analyses weighted heavily, if not exclusively, toward state interests. I
argue that an approach based primarily on fairness to parties instead of state interests
promises not only to bring coherence to this area of law but also to furnish good
practical results for states, parties, and the international system generally by fostering
transnational activity beneficent to overall welfare like trade, travel, and
communication.

As the absolute conflicts listed above suggest, they come in various flavors: they
may be conflicts of substantive law, or what we might call “substantive absolute
conflicts”; conflicts of procedural law, or “procedural absolute conflicts”; or, quite
often, conflicts involving both substantive and procedural law, or “mixed absolute
conflicts.” How best to resolve a particular absolute conflict may turn deeply on the
type of conflict at issue—that is, whether it is substantive, procedural, or a mix of
both.

See infra note 72 and accompanying text.
See infra note 76 and accompanying text.
See infra note 74 and accompanying text
See infra notes 64, 80 and accompanying text.

s W
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Moreover, all of the conflicts mentioned so far are but one species of absolute
conflict—what I will refer to as “horizontal absolute conflicts,” or conflicts between
coequal states’ laws.” But there also may exist “vertical absolute conflicts” between
a state’s law and a purportedly supranational law, like international law. Here I say
purportedly supranational because whether international law is “above” national law
in the sense of trumping it the way U.S. federal law is above U.S. state law is an
exceedingly complex question, and one that will be addressed in more detail below.?
Of initial interest, however, is that because international law is overwhelmingly
enforced via national legislative and judicial apparatuses, states may claim (or try to
claim) the power of vertical enforcement in horizontal absolute conflicts. That is, by
incorporating international law into national law, states may try to enlist international
law to argue that their laws necessarily win absolute conflicts with other states’ laws
by virtue of acting as the enforcement mechanism of international law; to wit, our
national law enforcing the international law against financing terrorism beats your
national law protecting financial institutions alleged to have financed terrorism.’

The Article’s core thesis is that absolute conflicts are qualitatively different from
what are conventionally referred to as “true conflicts of law” in conflict of laws
parlance—that is, situations in which one state’s law prohibits or imposes liability
for what another state’s law merely permits (but does not require).!® As a result, I
argue that absolute conflicts demand qualitatively different analyses. Specifically,
while prevailing conflict of laws analysis focuses principally if not exclusively on
state interests, or what might be thought of as competing claims of state sovereignty,
absolute conflict analysis instead should focus principally on fairness to parties
subject to contradictory laws.

In this regard, 1 use as my theoretical anchor the idea of the rule of law, or “the
enterprise of subjecting human conduct to the governance of rules.”!' As the
contradictory law hypothesized at the outset illustrates, at the heart of every rule of
law criterion tends to be the rudimentary requirement that legal actors can fairly
comply with the law. This is why a law commanding people to sit and stand at the
same time does not conform to the rule of law: it is impossible to obey. Not only will
a contradictory law thus fail to perform law’s essential task of shaping human
behavior, it also calls into question the entire enterprise of law as a set of rules that
can and should shape human behavior.!? This same basic reasoning applies to other

7. I would include here conflicts between a subnational sovereign unit like a U.S. state
and a foreign nation. See, e.g., McGhee v. Arabian Am. Oil Co., 871 F.2d 1412, 1419 (9th Cir.
1989) (addressing the possibility of conflict between California and Saudi Arabia law).

8. Seeinfra Part LB.S.

9. See infra Parts 1. B.4-5, which discuss how horizontal and vertical conflict dynamics
open up possibilities of what are called “apparent conflicts” among laws. With horizontal
absolute conflicts, if different sets of laws advance the same fundamental policy, even if the
laws themselves superficially conflict, there is an apparent conflict and that underlying policy
prevails. And more contentiously, with vertical absolute conflicts, because international law
may trump national law in some instances, no legal conflict can exist with domestic law. See
infra Part LB.5.

10. See infra Part 1LA.1.
11. FULLER, supra note 1, at 106.
12. In addition to undermining rule of law criteria and the beneficial implications of
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rule of law criteria as well. Hence rule of law criteria like publicity, prospectivity,
and intelligibility.'> What use would law be if it were a secret (publicity), if it came
into being only after people acted (prospectivity), or if it were written in gibberish
(intelligibility)? At bottom, the rule of law aims to allow legal actors to plan their
activities and to act in compliance with the law; in the end, it is about being able to
predict how law will treat your activity."

These values extend in mounting and important ways to the international system
that has seen dramatic increases in international travel, communication, and
commerce, with transnational actors like multinational corporations now regularly
doing business in many states. The more transnational actors are able to predict how
law, broadly conceived, will treat their behavior, the more they will be able to comply
with the law. And this enhanced predictability in turn will promote more and more
activity that otherwise might be chilled by legal uncertainty—activity generally
considered beneficent to people, states, and the international system, like trade,
travel, and communication.'® The salient question absolute conflicts pose is how to
adapt rule of law fairness and predictability values to contradictory laws emanating
not from one sovereign but from multiple sovereigns with overlapping or concurrent
jurisdictions.

Of course predicate to this question is the antecedent question of whether the rule
of law can even apply to the international system in the first place; both the literature
and our legal imaginations tend to conceive of the rule of law as operating within a
single legal system and, accordingly, rule of law criteria tend to take the form of

upholding those criteria as explicated in this Article, there may be other reasons to disfavor
absolute conflicts. For instance, the legal concept of absolute conflicts bears some
correspondence to the psychological concept of a “double bind,” in which “a person is
confronted with a series of contradictory messages from a powerful or socially significant
other” from which the person cannot withdraw. PENGUIN DICTIONARY OF PSYCHOLOGY 223
(4th ed. 2009). While double binds can be employed in a positive way in structured settings
(for example, in koans or lessons of Zen Buddhist masters to help students toward
enlightenment), more often double binds have been theorized to cause distress or “pernicious
effects on the targeted person,” THE CONCISE CORSINI ENCYCLOPEDIA OF PSYCHOLOGY AND
BEHAVIORAL SCIENCE 299 (W. Edward Craighead & Charles B. Nemeroff eds., 3rd ed. 2004),
whether in family, cybernetic, or other systems. This rather intuitive conclusion might further
inform disfavoring absolute conflicts in the law. I am indebted to Lorelei Rowe in the SMU
Psychology Department for discussing this concept with me.

13. See FULLER, supra note 1, at 39.

14. As explained later in the Article, see infra notes 293-297 and accompanying text, |
therefore use the rule of law concept principally to describe those criteria that law strives
toward so as to fairly and effectively govern human behavior largely without regard to whether
it also encompasses the substantive morality of particular rules. Nonetheless, and this is a
paper for another day, I would be amenable to certain domestic constitutional and international
peremptory or jus cogens norms acting as a species of “side constraint,” see ROBERT NOZICK,
ANARCHY, STATE AND UTOPIA 33-35 (1974), on the disposition of absolute conflicts if the
proposed methodology were to lead to application of an exceptionally odious law that
contravenes widely agreed upon fundamental substantive rights—a view that would comport
with the Article’s discussion of vertical absolute conflicts, see infra Part .B.5.

15. See infra notes 295—296 and accompanying text.



2016] ABSOLUTE CONFLICTS OF LAW 723

directives to some single sovereign or ultimate lawmaking authority.!® Yet the
international legal system is a singularly exceptional composite of multiple coequal
national legal systems with no overarching or ultimate lawmaking authority to which
rule of law directives may be addressed. I engage, and defend, the rule of law’s
applicability to the international system in the Article’s transition from Part I’s
descriptive account of absolute conflicts to Part [I’s normative analysis of how they
should be resolved.

In this connection, the Article’s organization is as follows. Part I seeks to identify
a distinct doctrine of absolute conflicts of law and describes them across various
areas to cast them as a trans-substantive phenomenon. A detailed tour of the law will
be helpful for a couple of reasons, First, until now the law has largely failed not only
to identify absolute conflicts as such but also has proceeded to address and resolve
them piecemeal, without a greater understanding of both what they are and the
enormous legal and practical interests they implicate. At least in U.S. law, confusion
surrounds their various doctrinal manifestations. For instance, the most prominent
absolute conflict doctrine in U.S. law is called “foreign sovereign compulsion,” by
which courts excuse the operation of U.S. law compelling actors to violate foreign
law abroad.!” But what is the difference between this doctrine and the purported
separation of powers doctrine called “act of state,” by which courts deem valid
another sovereign’s public act in its own territory,’® and good old-fashioned
“comity,” by which courts simply defer to foreign interests?!?

And procedurally, what form should absolute conflicts arguments take? Are they
merits-based objections to the reach and application of a law, jurisdictional
objections to a court’s power to hear a case or to subject parties before it to judicial
process, or arguments about judicial discretion to refuse to entertain certain claims?
Courts have failed to supply consistent and coherent answers to these questions. Yet
they are of major significance not only to scholars and practitioners interested in how
U.S. law treats instances of contradictory overlapping laws but also to transnational
actors increasingly subject to those contradictory overlapping laws.

Part I tries to answer these questions in terms of both substantive and procedural
law. It begins by distinguishing absolute conflicts from related doctrines of true
conflicts of law, act of state, and comity. It then develops a taxonomy of absolute
conflicts, classifying them as substantive, procedural, mixed, horizontal, and vertical.
Along the way, | argue that under current Supreme Court precedent, lower courts
treating absolute conflicts as questions of judicial subject matter jurisdiction are
wrong because absolute conflicts more properly go to prescriptive and enforcement
jurisdiction, or the application and enforcement of the law, and consequently ought
to be argued on the merits or waived. Not only does this make sense in light of recent
Supreme Court precedent and the Federal Rules of Civil Procedure, it also brings
coherence to the broader law of absolute conflicts because courts presently (and
counterintuitively, in my view) treat absolute conflicts of procedural laws as going

16. See infra notes 298-299 and accompanying text.
17. See infra notes 58—60 and accompanying text.
18. See infra Part L A.2.

19. See infra Part LA.3.
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to the merits and absolute conflicts of substantive laws as going to a court’s subject
matter jurisdiction.

Despite the doctrinal disarray, however, one common theme emerges so far: the
law tends to treat absolute conflicts in a manner not dissimilar to true conflicts of
laws. Prevailing absolute conflict methodologies preference balancing approaches
that weight most heavily state interests and thus, in practice, marginalize party rights.
Yet as 1 will argue, party rights should not only be included: they should hold a
paramount place in the analysis and resolution of absolute conflicts. This is not to
say state-focused concepts like sovereignty and comity have no place in absolute
conflict analysis. Rather, by preferencing party rights in absolute conflict analyses,
state interests may actually be captured in a more nuanced and accurate way in the
context of particular cases and furthered in the long run and at the macro level of
systemic rule of law coherence. Instead of viewing state interests solely as the blind
advancement of one or another discrete substantive or procedural policy in isolation,
a fairess approach recasts them as more context sensitive to a particular case. And
it enhances general fairness and predictability so as to facilitate trade, travel, and
communication among transnational actors and, in turn, states—thereby increasing
the fitness of the international system at large.

Take for instance the most common mixed absolute conflict, if not the most
common absolute conflict of all: a domestic discovery order to produce information
protected by foreign privacy law. Prevailing absolute conflict analysis in the United
States classifies this scenario under the “foreign sovereign compulsion”?® doctrine
alluded to earlier and described by courts as a situation in which defendants claim
“[foreign] law requires them to act in some fashion prohibited by the law of the
United States, or claim that their compliance with the laws of both countries is
otherwise impossible.”?! One could easily write an entire article on this doctrine. Yet
it is but one symptom of a larger phenomenon of transnational antinomies that is on
a sharp upward trajectory in terms of both frequency and importance in the cases.

To resolve this absolute conflict, the most recent version of the Restatement of
Foreign Relations Law sets out a balancing approach that considers a number of
litigation-related factors like the importance of the requested information to the
proceedings, the specificity of the request, and, most decisively for courts, “the extent
to which noncompliance with the request would undermine important interests of the
United States, or compliance with the request would undermine important interests
of the state where the information is located.”” A majority of courts follow the
Restatement, and emphasize the competing state interests before what is often a

20. See infra note 58 and accompanying text.

21. Hartford Fire Ins. Co. v. California, 509 U.S. 764, 799 (1993) (citation omitted)
(internal quotation marks omitted); see also RESTATEMENT (THIRD) OF FOREIGN RELATIONS
Law §§ 403 cmt. e, 415 cmt. j (1987). It is worth pointing out that the Supreme Court in
Hartford Fire called this type of situation a “true conflict,” which is in my view clearly wrong
from a conflict of laws perspective. See Anthony J. Colangelo, 4 Unified Approach to
Extraterritoriality, 97 VA. L. REV. 1019, 1042 (2011). The Court also felt that because the
foreign conduct was permitted but not compelled by foreign law in that case, the foreign
defendant had failed to meet this threshold. Hartford Fire, 509 U.S. at 798-99.

22. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 442(1)(c) (1987); see infra Part
L.B.3.a.ii.
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perfunctory rehearsal of the other factors.”® Unsurprisingly to students of conflicts of
law, the forum state’s interests tend to take priority and tilt the absolute conflict in
favor of forum law—here U.S. law compelling discovery.?*

Indeed, this result is almost predetermined when one considers that, as a mixed
absolute conflict, courts routinely find not one but two U.S. interests implicated: the
procedural “concept of full and liberal discovery . . . . [as] a means to achieve a larger
goal: the just adjudication of civil disputes”? plus whatever substantive policy is at
stake—whether it is antiterrorism,?¢ antitrust,?’ antidiscrimination,?® antifraud,?® or
anticorruption.*® And, if the case involves some form of government enforcement, we
can be triply sure U.S. law will trump because courts defer to the executive in foreign
affairs.>! The result, in a broad and pragmatic sense, is a powerful pro-forum bias in a
vast majority of cases that not only encourages forum shopping but also increases the
arbitrariness and difficulty of predicting what law will apply to defendants’ conduct
at the time defendants decide to act by placing the decision of where to initiate
proceedings—and thus effectively what law likely will govern—outside of
defendants’ control. A fairness approach, by contrast, promises more consistency
across jurisdictions and predictability for transnational actors at the crucial moment
when they decide whether to engage in transnational activity.

And yet, conspicuously missing from the current Restatement’s balancing
approach is fairness to parties subject to the absolute conflict of laws (though good
faith in attempting to comply with the order does factor in at the sanctions stage’?).
As I will explain, a previous version of the Restatement included party interests like
the hardship parties would face as a result of complying with U.S. law,?* and a
number of courts have added their own fairness factors to the calculus, including,
most notably, the hardship factor, good faith, the party or nonparty status of the
person or entity subject to the absolute conflict, and the fairness inherent in bearing
burdens reciprocal to the benefits that attend a degree of U.S. presence, whether
business or otherwise.>* Implicit and sometimes explicit in the last consideration is
whether the party could have anticipated, or was fairly on notice, that it would be
subject to the U.S. law in question.?® I will argue that these types of fairness factors
should be the touchstone of absolute conflict of laws analysis and that such an
approach is more faithful to the Supreme Court decision that originated the foreign

23. See infra Part L B.3.a.ii.

24. See infra notes 51-52, 209-214 and accompanying text.

25. Dexia Credit Local v. Rogan, 231 F.R.D. 538, 549 (N.D. Ill. 2004).

26. See infra note 75. And the substantive argument is further strengthened where foreign
substantive law has the same underlying policy as the U.S. law. See infra Part 1.B.4.

27. See infra note 76.

28. See infra note 80.

29. See infra note 77.

30. See infra note 78.

31. See infra Part . B.4. Some courts have even extended a degree of deference to private
suits that enforce public norms. See infra Part 1.B.5.c.

32. See infra Part 1.B.3.a.ii.

33. See infra Part 1.B.3.a.i.

34. See infra Part 1.B.3.a.i; see also infra Part 1.

35. See infra Part I1.B.1.a.iii.
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sovereign compulsion doctrine, Societe Internationale v. Rogers,* than the current
balancing approaches.

Accordingly, after describing the law of absolute conflicts in Part I, Part 1T
develops rule of law criteria for resolving them. Two key fairness criteria that grow
out of Rogers anchor the analysis: good faith and the hardship parties likely will face
as a result of the absolute conflict. I break down each of these criteria to explain their
constituent elements and the law governing those elements, and suggest that in
addition to preferencing fairness and predictability for transnational actors, they may
actually provide a more nuanced and accurate picture of state interests than
prevailing interest methodologies themselves given the fairness approach’s
context-sensitive nature. Good faith comprises not courting absolute conflicts, efforts
to comply with contradictory laws, and not purposefully hiding behind foreign law
to avoid U.S. law. Hardship cuts both ways—both for the party subject to, or
potentially subject to, the absolute conflict and for the other party to the litigation.
For the party subject to the absolute conflict, important factors include the likelihood
that foreign law will be enforced as evidenced by myriad subinquiries, the
characteristics of the conflicting foreign law, the status of the party to the litigation,
the faimess of bearing burdens reciprocal to the benefits the party enjoys under U.S.
law and the U.S. legal system, advance notice of the absolute conflict, and whether
the absolute conflict was in some way of the party’s own making. On the flip side,
hardship to the other party to the litigation asks the degree to which that party would
suffer by denying it materials vital to its case and whether the materials could be
obtained without triggering an absolute conflict.

Ultimately, the Article’s goals are twofold: one, to identify absolute conflicts as a
distinct legal phenomenon and to bring some systematic coherence to an increasingly
important but messy and underscrutinized area of the law; and two, to advance a new
approach to absolute conflicts oriented around the rule of law and party rights that
promises better outcomes not only for parties but also for states and the international
system.

I. DESCRIBING ABSOLUTE CONFLICTS

This Part provides a largely descriptive account of absolute conflicts in that it
describes them as a distinct legal phenomenon and classifies the myriad forms they
may take. Before we can start crafting resolutions to absolute conflicts, it is necessary
to appreciate what they are and how they relate to, and differ from, other doctrines.
As noted, one major objective of the Article is to define a new legal concept and give
it doctrinal coherence. Only once that is accomplished can we proceed toward
solving the dilemmas absolute conflicts pose for transnational actors, states, and the
international system. :

I therefore begin by distinguishing absolute conflicts from true conflicts of law
and other doctrines courts and lawyers tend to confuse with or blur into absolute
conflicts like act of state and comity. Distinguishing absolute conflicts from these
other doctrines is pivotal to the Article’s thesis because the other doctrines rely
principally, if not exclusively, on weighing state interests to resolve conflicts

36. 357 U.S. 197 (1958).
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between different states’ laws or official acts and, as a result, marginalize or disregard
party rights entirely. Yet as Part II argues, the best way to resolve absolute conflicts
is to focus specifically on party rights and fairness. After distinguishing absolute
conflicts from these other doctrines, I then develop a typology of absolute conflicts
across different subject areas and describe different substantive and procedural rules
that presently attend the different types of absolute conflicts I identify.

This Part accordingly seeks to describe the law in new and helpful ways for courts
and litigants so as to open up novel avenues of analysis that will also set the stage for
Part II’s normative analysis. Along the way, it also irons out previously unidentified
inconsistencies in the law—for example, whether the foreign sovereign compulsion
defense is an objection to judicial subject matter jurisdiction or to prescriptive and
enforcement jurisdiction—thereby promoting overall doctrinal coherence.

A. Distinguishing Absolute Conflicts from Other Doctrines
1. Versus True Conflicts

Numerous courts, including the U.S. Supreme Court, have referred to situations
of overlapping contradictory laws, or what this Article calls absolute conflicts, as
“true conflicts of law.”3” This usage is intuitive and, in itself, unproblematic. What
is problematic is that a longstanding and robust discipline of conflict of laws already
and regularly uses the term “true conflicts of law,” and uses it differently.’® And these
semantic variances can seriously mislead courts when it comes to analyzing and
resolving real absolute conflicts of law.

Most problematically, courts have deployed the term “true conflict” not only to
describe directly contradictory laws (again, what this Article calls an absolute
conflict) but also to distinguish absolute conflicts from situations where one state’s
law prohibits what another state’s law permits or encourages, but does not
require—misguidedly giving the former scenario the exclusive mantle of “true
conflict.” The most egregious example is probably the Supreme Court’s decision
in Hartford Fire Insurance Co. v. California® There the Court extended the
Sherman Antitrust Act to prohibit entirely foreign conduct by British reinsurers
inside Britain in conformity with British law.*° The Court found that “[n]o conflict
exists . . . where a person subject to regulation by two states can comply with the
laws of both. Since the London reinsurers do not argue that British law requires

37. Hartford Fire Ins. Co. v. California, 509 U.S. 764, 798-799 (1993); see aiso
Diaz-Barba v. Kismet Acq., LLC, Nos. 08cv1446 BTM (BLM), 08cv1572 BTM (BLM), 2010
WL 2079738, at *11-14 (S.D. Cal. May 20, 2010); Strauss v. Credit Lyonnais, S.A., 249
F.R.D. 429, 44647 (E.D.N.Y. 2008); Strauss v. Credit Lyonnais, S.A., 242 F.R.D. 199, 218
(E.D.N.Y. 2007).

38. See Cooper v. Meridian Yachts, Ltd., 575 F.3d 1151, 1171 (11th Cir. 2009) (A true
conflict is “when two or more states have a legitimate interest in a particular set of facts in the
litigation and the laws of those states differ or would produce a different result.”” (internal
quotation marks omitted)); GEICO v. Fetisoff, 958 F.2d 1137, 1141 (D.C. Cir. 1992); ¢f
Lacey v. Cessna Aircraft Co., 932 F.2d 170, 187 n.15 (3d Cir. 1991).

39. 509 U.S. 764 (1993).

40. Id. at 798-99.
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them to act in some fashion prohibited by the law of the United States, or claim
that their compliance with the laws of both countries is otherwise impossible, we
see no conflict with British law.”*! Consequently, the Court determined there was
no “true conflict” of laws.*?

Within the venerable discipline of conflict of laws, this use of “true conflict” is
wrong. And for parties subject to actual absolute conflicts, it may be dangerous. To
begin with, the term “true conflict” originated out of Brainerd Currie’s governmental
interest approach to choice of law questions.** According to Currie, courts deciding
choice of law questions “should first of all determine the governmental polic[ies]”
expressed by the laws of the involved states and “whether the relationship of the . . .
state to the case at bar . . . is such as to bring the case within the scope of the state’s
governmental concern, and to provide a legitimate basis for the assertion that the
state has an interest in the application of its policy in this instance.”** From this
governmental interest analysis, three main categories emerge: false conflicts, true
conflicts, and unprovided-for cases.** False conflicts occur when only one involved
state has an interest in applying its law.*® Because only one state is interested in
applying its law, there is no conflict of laws and the sole interested state’s law
applies.*’” True conflicts, by contrast, occur when more than one involved state has
an interest in applying its law.*® And unprovided-for cases occur when no involved
state has an interest in applying its law.*® Within this widely influential framework,
the conflict of laws in Hartford Fire easily qualifies as—indeed it is a paradigmatic
example of—a true conflict of laws: both the United States and Great Britain had
strong interests in applying their laws to advance their respective policies.

Already one might start to see that limiting the label “true conflict” to directly
contradictory laws and refusing to attach it where—according to the Supreme
Court—a state has a strong interest promoting but not necessarily requiring certain

41. Id. at 799 (citations omitted) (internal quotation marks omitted).

42, Id. at 798-99.

43. See, e.g., Brainerd Currie, Married Women’s Contracts: A Study in Conflict-of-Laws
Method, 25 U. CHIL L. REv. 227, 259 (1958); Brainerd Currie, Survival of Actions:
Adjudication Versus Automation in the Conflict of Laws, 10 STAN. L. REv. 205, 230 n.82, 245
(1958). See generally Brainerd Currie, On the Displacement of the Law of the Forum, 58
CoLuM. L. REv. 964 (1958).

44, Brainerd Currie, The Constitution and the Choice of Law: Governmental Interests and
the Judicial Function, 26 U. CHL. L. REV. 9, 9-10 (1958).

45. See id. at 9-10, 10 n.3. Also, “[i]n his later work, Currie recognized a fourth category,
what he called an ‘apparent conflict,” which is something between a false and a true conflict.”
Symeon C. Symeonides, The American Choice-of-Law Revolution in the Courts: Today and
Tomorrow, in 298 RECUEIL DES COURS: COLLECTED COURSES OF THE HAGUE ACADEMY OF
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