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I. Drafting history®

Article 79 was drafted in response to the criticism of art. 74 of the 1964
Uniform Law on International Sales® that “a party could be too readily ex-
cused from performing his contract™. It was objected that “grounds for such
cxcuse were not limited to physical or legal impossibility, or to circumstances
where performance had been madically changed, but might extend to situ-
ations in which performance had become uncxpectedly onerous; one com-
mentary had envisaged the possibility that a seller might claim exemption
under art. 74 on the ground of an unforescen rise in prices.”” Tt was also al-
leged that art. 74 was insufficiently clear and excessively subjective®. The re-
sponse was to substitute the word *iinpediment” for “circumstances”, to nar-
row the conditions for exemption, and to make these conditions more objec-
tive. Reference to “fault” in a tentative draft was deleted and replaced by the
phrase “beyond his control™®,

For answers to specific questions, however, the “travaux préparatoires” are
more useful for identifying isszes than resolving them. On two important
issucs, for cxample, the drafting history is inconclusive: whether a seller can
ever be exempt when he delivers defective goods and whether either party
can be exempt if performance becomes significantly more difficult.

Concern that “strict” liability for breach should not be undermined by no-
tions of fault lies behind the repeated insistence on the part of common law
dclegates that a scller of defective goods could not be exempt under art. 79.
Barry Nicholas, in his capacity as a delegate from the United Kingdom, con-
cluded that while the text of the 1964 Uniform Law might be read to cover
exemption in very limited circuimstances for latent defects the drafters of the

5 The text was prepared under the auspices of the United Nations Commission on Intet-
national Trade Law (UNCITRAL). Two sessions of a Working Group prepared the initial
drafis and is draft was revised by the Commission in 1977 before circulating a draft text to
governments and international bodies. A diplomatic conference adopted a final text in
Vienna in May 1980. These debares are reported in the UNCITRAL Yearbooks {cited as
UNCITRAL Yh.) and the OQfficial Records of the diplomatic conference.

$ Clonvention relating to a uniform law on the internatonal sale of goods, United Na-
tions Treaty Series (1972) 107.

7 Progress report of the Working Group on the International Sale of Goods on the work
of ity Bith session (A/CN.9/87) para. 108, reprinted in: UNCITRAT. Yh, V:1974 (1975)
39,

¥ Progress report of the Working Group on the International Sale of Goods (previous
notc).

* Analysis of replies and comments by govermmenms on the Hague Conventions of 1964,
Report of the Secretary-General, para. 137 {comment of Argentine delegate)
(A/CN.9/31}, reprinted in: UNCITRAL Yb. I196B/1970 (1971) 175,

' Report of Committee of the Whole [ relating to the draft conwention on the Interna-
rienal Sale of Goods, (A/32/17, annex I) paras. 438—439, reprinted in: UNCITRAL Yb,
VITI: 1977 (1978) 56.
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1I. Attributes of art. 79 decisions

The Internct has made uniform law research significantly easier. In the case
of decisions of courts and arbitral tribunals, researchers have the advantage of
three databases specializing in the Sales Convention and numerous websites
collecting national decisions, The CLOUT database administered by UNCI-
TRAL provides abstracts of these decisions in the six United Nations lan-
guages and, on request, the Secretariat supplies copies from of the full deci-
sion in the original language®. The UNILEX database maintained by Mi-
chael . Bonell’s Centre for Comparative and Foreign Law Studies also ident-
ifies relevant decisions, provides English-language abstracts, and frequently
reproduces the decisions in the original language™. The Pace Law School
website identifies relevant decisions, reproduces CLOUT abstracts, provides a
link to UNILEX abstracts, and reproduces English-language translations of
the full opinion ifavailable®. The original langnage text of national court de-
cisions are found on official and unoflicial websites for western European ju-
risdictions?'.

Asof1,12, 2003, a search of the Pace website identified 67 decisions citing
or construing art. 79. These decisions include 13 indexed as art. 79 cases in the
CLOUT database and 19 cases indexed as such in the UNILEX database. The
additional decisions on the Internet database include more recent cases, cases
only tangentially related to art. 79, and several cases erroneously identified.
The texts of more than 60 per cent of the identified decisions were found in
their original language on the Internct. If, as planned, decisions of the Tribu-
nal of International Cominercial Arbitration at the Russian Federation
Chamber of Commerce and Industry are posted to the Internet, over 80 per
cent would have been available on the Internet.

The barrier of language has also been overcome in many cases. Approxi-
mately 60 per cent of all decisions have been translated inte the English lan-
guage by the Queen Mary Case Translation Programme and posted on the
Pace websitc. Abstracts are available in the English language in over 30 per
cent of the cases and those abstracts prepared for CLOUT are also available in
the other five United Nations official languages.

¥ The CLOUT (Case Law on UNCITRAL Texts) abswacts are published in paper form
by the United Nations Commuission and on the Internet at <thup://wwwuncitral.org>.

'* The UNILEX database is published in paper form by Transnational Publishers and on
the Internet at <"http:// www.unilex.into>.

2 The Pace website 1s published on the Internet at <<htep://www.cisg. law.pace edu™.

2 See, eg., the following Internet sites: <Thetp://witz.jura.uni-sh.de/CISG/ >
(France); hetp://www.ucdm.es/CISG/Z (Spain}, <htp://www.cisg-ouline.ch™. The
last website continues the pioneering work of the University of Freiburg and includes many
cases from jurisdictions other than Swirzerland.







68 (2004) EXEMPTIONS UNDLR ARTICLE 79 OF THE VIENNA SALES CONVENTION 501

strike?, inability to determine that the car sold had been stolen®. Buyers have
made analogous claims: government action®, changes in the market®, cur-
rency revalmation®, failure due to intermediarics, payment of price stolen
from forcign bank transmitting the money”, delay in taking delivery because
of accident?, problems with storage of goods®, and delay in construction of
plant in which purchased printer was to be installed™,

With few cxceptions, the sales contracts in these cases were concluded by
parties in one-time or short-term relationships, The transactions involved
relatively small amounts of money. The goods sold included raw materials
(coal; ferrochrome; iron inolybdenum; chemicals), construction materials
(steel; construction panels; dividing walls; steel ropes), finished industrial

plicr’s financial and personal difficulties); {(Austrian) (Oberster Gerichtshof (OGH) 6. 2.
1996, ZRvpl. 1996, 248; CLOUT case No. 176 (sale subject to supplier’s prohibition on
the export of the goods sold to a particular jurisdiction); Landyericht (1.G) Ellwangen 21, 8.
1995, CISG online No. 279; UNILEX (supplicr manufactured or supplied a defective
product), Tribunal of International Commercial Arbitration at the Russian Federation
Chamber of Commerce and Industry 16. 3. 1995, Prakiika MKAS (1997) No. 24; CLOUT
case No. 140 {emergency stoppage of production by supplier).

% Bulgarian Chamber of Commerce and Industey 24. 4. 1996 (supra n, 22},

LG Freiburg 22.8. 2002, UNILEX.

27 Tribunal of International Commercial Atbitration at the Russian Federation Cham-
ber of Commerce and Industry 11.6. 1997, CLOUT case No. 464; Arbitration Court of
the Chamber of Commerce and Industry of Budapest 10. 12, 1996, CLOUT case No. 163
{United Nations authorized trade cmbargo); Tribunal of International Commercial Arbi-
tration at the Russian Federation Chamber of Conunerce and Indusery 15,5, 1995, Prak-
tika MKAS {(supra n. 22) No. 38, p. 108 (government regulation of foreign currency pay-
ments); ICC International Court of Arbitration, Arbitral award No. 7197, Schweizerische
Zeitschrift fiir internationales und curopiisches Reche (SZIER) 1996, 57; CLOUT case
No. 104 (suspension of the payment of foreign debis).

2 Cour d'appel Colimar 12.6. 2001 (Rowany AG v. SARL Iehr Franee), CLOUT case
No. 480 (change in demand of company for whom the poods were purchased); Bulgarian
Chamber of Conuncerce and Industry 12.2. 1998 (unreported) (decrease of trade volume);
Tribunal of International Commercial Arbitration at the Russian Federation Chamber of
Commeree and Industry 11.6. 1997 (previous note) (supply exceeded demand for the
goods purchased); Rb. van koophandel Hasselt 2.5, 1995 (Vital Berry Marketing NT v, Dira-
Frost), UNILEX {significant decline of market price}.

* Bulgarian Chamber of Commerce and Industry 12.2. 1998 (previous note).

# “Iribunal of International Commercial Arbitration at the Russian Federation Cham-
ber of Comrmnerce and Industry 17,10, 1995, CLOUT case Na. 142 {failure of buyer’s bank
Lo make payment because insufficient freely-convertible funds in buyer’s account); Amtsge-
richt {AG) Alsfeld 12,5, 1995, CLOUT case Na, 410 {failure of agent to transmit pay-
ment).

» The High Arbitration Court of the Russian Federation, Information Letter No. 2,
16.2. 1998, para. 4.

*2 Tribunal of International Commercial Arbitration at the Russian Federation Cham-
ber of Cammerce and Industry 10,2, 1996, UNILEX.

* Dulgarian Chamber of Commerce and Industry 12,2, 1998 {supra n. 28).

* Corte di appello di Milano 11,12, 1998 (Bielioni Castello S.p.A. v. EGO 5.4}, UNL-
LEX,
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I11. The art. 79 decisions

The following analysis focuses on three sets of decisions: those that have
granted exemptions, those that have considered whether a seller of noncon-
forming goods may claim exemption under art. 79, and those that have con-
sidered whether cconomic hardship is a ground for exemption under art. 79.
These decisions are analyzed because they are the most likely to reveal diver-
gence in the approaches of judges and arbitrators.

1. Decisions exempting liabilicy

There is little evidence that the principal criticism of the 1964 Uniform
Act— that "a party could be too readily excused from performing his contrac™
— is also applicable to the 1980 Convention. Five decisions have granted a
party exemption from liability. Each comes from a different jurisdiction {Ger-
many, France, Bulgaria, Hungary, and the Russian Federation) and all other
decisions fiom each of the jurisdictions deny exernptions. In no jurisdiction,
in other words, is there a trend to grant exemptions readily. Nor do most of
the decisions establish precedents in the sensc that they should be followed in
order to maintain uniform interpretation of the Convention as directed by
art. 7(1).

The German decision is of little significance. The German Local Court of
Charlottenburg stated that a German buyer was not liable for damages arising
for its delayed payment of the price when the ltalian seller was unwilling to
takc back defective shoes®, On appeal the Regional Conrt Berlin affirimed
the decision on the ground that the buyer had a right under the circurnstances
to suspend payment under art. 71 The appellate opinion did not mention
art. 79 at all.

The French decision is also that of the lowest court but it implicitly raises
morce significant issucs. The Commercial Tribunal of Besangon reduced the
amount a Swiss buyer could recover from a French scller of sweat suits that
shrank excessively on washing''. The Court ruled that the manufacturer of
the sweat suits who had supplicd the suits to the French seller’s supplier was
beyond the sellet’s control and he was entitled, in the absence of bad faith on
his part, to exernption under art. 79, As a consequence the Tribunal ordered
the seller to return 35 per cent of the price to the buyer. The tribunal does not
explain how it calculated the reduction but it is apparent that it is trying to do
rough and ready justice. In addition to its reference to art. 79, the tribunal

* AG Charlottenburg 4.5. 1994, UNITLEX.
# LG Berlin 15.9. 1994, UNILEX.
3 Trib. com. Besangon 19. 1. 1998 (supra n. 24).
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supplied in part from a Hungarian source he had not used in previous years.
The seller forwarded the wax from his supplier without opening the package.
The wax was supposed to protect the vines from drying out and reduce the
risk of infection but did not do so and the buyer rade a claim for its losses.
The Regional Appeal Court of Zweibriicken stated that, while in principle a
seller could claim exemption when delivering nonconforming goods, in this
case the scller was liable becaunse he had failed to inspect the wax beforc send-
ing it to the buyer®™. The Federal Supreine Court explicitly left open the issue
of principle and affirmed the seller’s liability but on different reasoning. Un-
less the partics agrec otherwise, as they did not do in this case, the seller
undertakes the risk of acquiring conforining goods when he does not manu-
facture thern himself. The seller’s liability is one of guarantee and the failure of
the seller to inspect is therefore not relevant™,

Even ifthe black vine wax decision does not formally resolve whether a seller
may ever be exempt for delivering defective goods, it reduces the number of
possible cascs to a fow marginal ones, A later decision of the German Supreme
Court implicitly recognizes that exemption may be available in principle but
stresses the extrernely heavy burden of proofthat the seller faces™. In that case,
the buyer of pewdered milk had found the milk spoiled by lipase, The seller
was unable to establish whether the lipase was introduced by his whole milk
suppliers or during the seller’s processing of the milk but he argued that inac-
tive lipase conld not have been detected by application of current testing tech-
niques. To be entitled to an excmption under art. 79 the seller would have had
to prove not only that propetly administered testing techniques would not
have detected lipase but that introduction of the lipase during manufacture of
the powdered milk was beyond his control.

3. Economic hardship and the exclusivity of art. 79

Article 79(1) does not expressly exclude the possibility of econoinic hard-
ship as an impediment that exempts a party’s failure to perform. As noted ear-
lier, the Commission rcjected a proposed separate article that addressed hard-
ship but in the absence of reported reasons for this rejection it is possible that
the delegates acted on the assumption that the text that became art.79 ad-
dressed the issue with appropriate, if limited, consequences. In jurisdictions
that recognize economic hardship, such as Germany (““Wegfall der Geschifts-
grundlage™) and Ltaly (“eccessiva oncrosita sopravvenuta™), one might expect

# OLG Zweibriicken 31.3. 1998, CLOUT case No. 272.

il The Court’s reasoning implicitly rejects the reasoning of LG Ellwangen 21.8. 1995
(supra n.24}; UNITEX (Spanish seller of paprika grown by its supplier could have in-
spected paprika before delivering ir to German buyer).

* BGH 9.1, 2002, UNILEX.







68 (2004) EXEMPTIONS UNDER ARTICLE 7Q OF THE VIINNA SALES CONVENTION 509

{(“Gattungskauf™) by another German court, which declined te exempt a
German seller of iron-molybdenum whose Chinese supplier failed to deliver
the goods. The market price for iron-molybdenum had more than trebled
and the English buyer had refused to rencgotiate the purchase price. Noting
that the market was a speculative one, the Court concluded that the price in-
crease did not pass over the limits of sacrifice (“dullerste Opfergrenze”™) — sug-
gesting that there might be circumstances where these limits might be sur-
passed™,

The French Court of Appeals of Colmar also considered the circumstances
of the particular contract when assessing the parties’ allocation of risks for the
purpose of determining whether a buyer was excmpt from liability. The
French buyer had concluded a leng-term contract with a Swiss scller to sup-
ply crankcases that the buyer incorporated into automobile air conditioners
he sold to a French car manufacturer. When the car manufacturer declined to
order the air conditioners because of a downturn in the market for auto-
mobiles, the French buyer failed to take the minimum number of crankcases
he had ordered from the Swiss supplier. The Court of Appeals ruled that the
French buyer could have anticipated the possibility that the car manufacturer
might not buy the finished air conditioners and could have negotiated a re-
ncgotiation clause with the Swiss seller. Having failed to include such a
clause, the French buyer had to bear the risk of his failure to perform®.

No court has adopted the alternative of finding a gap in the Convention
and then filling that gap with national legal rules on hardship. A German
court states briefly that art. 79 is exhaustive and therefore it is not appropriate
to apply the national law doctrine of “Wegfall der Geschifisgrundiage™®.
Several Italian courts claborate their reasoning. In a decision known as much
for the court’ conclusion that the Convention did not govern the contract,
the District Court of Monza stated that even if the Convention had governed
the contract an Itahan seller of ferrochrome could not avoid the contract be-
causc of the increase in the market price {approximately 30 per cent between
conclusion of the contract and the time for delivery). The Court focused on
the remedy requested: neither the avoidance provisions nor art. 79 contem-
plates the right to avoid the contract under thesc circumstances. More 1m-
portantly, the Court concluded that the Convention’s remedies were exhaus-
tive because art. 4 did not exclude the issue from the scope of the Conven-
tion®'.

A decision of the Appellate Court of Milan also concludes that the Con-
vention supcrscdes national law although it goes on to point out that the

# OL.G Hamburg 2B.2. 1997 (supra n.23).

% Cour d’appel Colmar 12,6, 2001 (supra n.28), reversing Tribunal de grande instance
{Trib.gr.inst.) de Colmar 18. 12, 1997.

@ LG Aachen 14.5. 1993, 1PRspr. 1993 No. 141; CLOUT case No. 47,

o Trib. civ. Monza 14. 1. 1993 (supra n. 23},
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