Southern Methodist University

SMU Scholar

Faculty Journal Articles and Book Chapters Faculty Scholarship

1976

Co-operative Societies, in THE LAW OF BUSINESS
ORGANIZATIONS IN EAST AND CENTRAL AFRICA

Peter Winship
Southern Methodist University, Dedman School of Law

Recommended Citation

Peter Winship, Co-operative Societies, in J. Katende et al., THE LAW OF BUSINESS ORGANIZATIONS IN
EAST AND CENTRAL AFRICA, ch. 13 (Nairobi: East African Literature Bureau) (1976)

This document is brought to you for free and open access by the Faculty Scholarship at SMU Scholar. It has been
accepted for inclusion in Faculty Journal Articles and Book Chapters by an authorized administrator of SMU
Scholar. For more information, please visit http://digitalrepository.smu.edu.


https://scholar.smu.edu/
https://scholar.smu.edu/law_faculty
https://scholar.smu.edu/facscholarship
http://digitalrepository.smu.edu/

P. Winship,

Co-operative Societies

1976




| Chapter X111

Co-operative Societies

In this Chapier we introduce the co-operative
society. We have divided our presentation into three
main parts: (1) a general examination of co-operative
societies us economic organisations—their goals, their
relation to the Government, and thcir operation in
the Lastern African conlext: (2) a survey of the
main attributes of co-operative socicties legisldtion
in Eastern Africa; and, (3) a bricf examination of
the rules governing the settlement of co-operative

cociely dispules by arbitration,
-},‘{7’1:"1-)4\7‘ ‘ \-_-rL——-\—-.-. ' :

Eﬁlﬁfuwh “INE Co-operative socicly is well worth
studying for its own sake because of its growing
cconomic and social importance in Fastern Africa,
we are intercsled here primarily (o contrast the
co-operative sociely with the trading partnership and

commercial company which we have sludied in the

preceding chapters. Reluctantly, we must Jeave to
others the study in depth of co-operative societics
legislation and of how societies established under
this legislation actually function. Part 1 of this
Chapter, however, suggests some of the themes
which might underlie this further study.

* * *

Part I——INTRODUCTORY

A. Basic Prnaenis oF Co-0PERATION

% =:- *

(i) International Co-operative Alliance, Twenty-
ithird Congress Report (1966), pp. 180-181 (excerpt
from report of the Commission on Co-operative
Principles):

Perg TH—Recommendations and Conclusions

Sumiming up the commission’s ¢xamination in Part
1L of this report of the seven principles enumerated
in the report of 1937, it may be said that the
following should continue to be considered as cssen-
tial (o genuine and effective co-operative practice
both at the present time and in the future as far
as that can be foreseen:

I, Membership of a co-operative society should
be veluntary and available without artificial resiric-

tion or any social, polilical or rcligious discrimina-
tion, to all persons who can make use of its services
and are willing to accept the responsibilities of
membership. - :

2. Co-operalive societies arc democralic organisa-
tions. Their affairs should be administered by persons
clected or appointed in a manner agreced by the
members and accountable to them. Members of
primary societics should enjoy equal rights of voting
(one member, one vote) and participation in deci-
sions aflecling their societies. In other than primary
socicties the administration should be conducled on
a democratic basis in a suitable form.

3. Share capital should only reccive a strictly
limited rate of interest, if any.

4. Surplus or savings, if any, arising out of the
opcrations of a society belong lo the members of
that society and should be distributed in such
manner as would aveid one member gaining al the
expense of others.

This may be done by decision of the members
as follows: Z

(a) By provision for development of the business

of the co-operative;

(by By provision of common szrvices; or,

(¢) By distribution among the members in pro-

porlion to their transactions with the scciety.

5. All co-operative societics should make provi-
sion for the education of their members, officers, and
employees and of the general public, in the principles
and techniques of co-operation, both economic and
democratic. y

To these we have thought it important to add a
principle of growih by mutual co-aperation among
co-operatives: '

6. All co-operalive organisations, in order to best
serve the inlerests of their members and their com-
munitics, should actively co-operale in every practical
way with cther co-operatives at local, national and
international levels,

In submilting the above Tormulation the com-
mission would add certain remarks. The first is that
these principles are not associated arbitrarily or by
chance. They form a system and are inscparable,




“Phey support and refnloree ot another, They can
and should be dbserved in their entirety by all co-
operatives, whatever their objects and arca of opcra-
tions, if they claim to belong to the co-operative
movemenl. The second remark is that, although the
principles originated as rules governing the rclations
of the individual members of co-operatives with one
another and with their socicties, their application
is not confined to primary sociclics. They should
be loyally observed by sccondary organisations also,
with such modifications as are necessary or desirable
for institulions which represent the co-operation of
co-operative societies rather than of individual per-
sons. ‘The third remark is that those principles,
accepted in 1937 but not retained by the present
cominission, are not lighlly to be disregarded or
thrown aside. The fact that they arc not of universal
application in our time does not mecan that they
are no longer appropriate, particularty for co-opera-
tive societies which, by reason of their youth and
inexpericnee. cannot afford to risk strains on either
their finances or the unity of their membership.

E * *

Notes:

1. The yecommendations sct out in the Commission’s
Report were adopted by the Twenty-third Congress
with the addition of the word “racial” to the first
recommendation on non-discrimination in membership.
Among the principles which the commission no longer
thought fundamental are the principles of “political
and religious neutraliy™  and “cash  purchase and
sales only™. When reading the materials in this Chapter
you should ask yoursell whether existing Eastern
African legislation is compatible with the commission’s
list of fundamental principles. .

2. The Commission's Report describes the activitics of
the International Co-operative Alliance in the follow-
ing words, (p. 159):

“The Co-operative Movement is world-wide, The
International  Co-operative  Alifanee s becoring
stendily more and more represanlative of it. Although
co-operlive  organisalions of many coupnlries In
Africa. Asin and Latin America have yel to join i,
the allinnee grows in membership from year Lo year
and its membership becomes betier balinced beciuse
it is mere inclusive of the diverse types of co-
operative socicty. Consumers’ and agricultural co-
operatives greatly predominale, as is inevitable, but
it is significant that o growing nwmber of umons
and  federntions opernting in the ficld of credit,
housing, lisheries. efe., are being admitied. Sharp
divisions  Tormerly  existing between co-operatives
Cof vapious types ean no longer be mainiained. In
the newly-developing rezions especially, miulti-pur-
pose societics tend in oseveral eases (o replace co-
operatives of specialised  types which may he oo
stall or otherwise incilective. More impotlant still
is the fuel that despite the obvions  dilferences
between the ceonomie andd social systems under which
co-operatives  carry  on thelr work. the allinnee

mainiaiis i unity, as the ondy international organisa-
tion dedicated entirely and exclusively to the pro-
pagation and promotion of co-operition.”

3. For an historical survey of the co-operative movement
since World War T and the evolulion of co-operative
principles, see J. Orizel, “The Co-operative Movement
Since the First World War”, Int’l Labour Rev, Vol.
100 (1969), pp. 23-50. The author reduces the generally
accepled prineiples to four: open membership: demo-
cratic control; limited intercst on capital profits dis-
tributed uccording to patronage.

\
*® * &

Problem:
Can you stale ‘“‘company principles” for « private
enterprise trading company?

* i *

(i) H. Calverl, The Law c«nd Principles of Co-
operation (Calcutia: Thacker, Spink & Co., 1926
(3rd Edition)), pp. 12-13, 18-20 (footnotes omilted):

[Tlhe movement owes its origin to poverty and
to the desire for some way out of all the distress
and hardships that poverty entails. The common
bond that held the members together, or that induced
them to combine, was poverty or economic distress,
first amongst factory workers, and later amongst
farmers. As all Jacked a sufliciency of capital, capital
could not bz the basis of association. The only other
basis was the human individual, and accordingly the
first principle of co-operation is that the members
join as human persons and not as capitalists. The
second principle follows from the first; for if persons
meet to satisfy the common necd, there should be
no distinction between them in the satisfaction of
this need. They must meet on a basis of cquality.
The third principle is not peculiar to co-aperation,
but its importance in the life of a socicly is 50 very
great that it deserves a special place. The act of
association must be voluntary. The fourth principle
is that the members join to promote the cconomic
interests of themselves, and not of anybody clse.

Above all clse, however, it must be clearly remems-
bered that co-operation is a form of organisation.
Experience scems (0 show that it is the only system
of voluntary organisation suitable for poor people.
Cb-opvm.'iou, then, is a form of organisation, wherein
persons voluntarily —associate together s lnunan
beings, on a basis of equality, for the promotion,
of the eccnomic interests of themselves. ...

The chief danger, and almost the universal ong,
(o be avoided is that he, with more capital, should
gain from (he need of him with less. Co-operation

_recognises that capital is entitled to a fair interest;

~9 4%
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but it refuses to admit any other right attaching to

.

its posscssion or claimed by its owner, and more
especially the claim to a controlling voice in the
enterprise. 1 from the activities of the association
there results any divisible surplus, this must be
divided amongst thosc from whom it has been
derived in proportion (o thcir contribution to it.
As a matter of ordinary busincss caution, it is usual
to allow for contingencics that may not happen:
goods atc sold for more than the actual cost price;
intercst may be charged at a higher rate than is
necessary to cover expensesy the producer may be
given less than his crop has brought; in all these

‘cases,- the resulting surplus™ is not regarded as

ordinary busincss profit but as an overcharge which

<belongs to those from whom it has been derived:

<and to whom it should be returned.

People, nowadays, have grown so accustomed to
the capitalistic form of organisation that they experi-

“ence difliculty in fresing themselves from some of

the ideas associated with (hat form when dealing
with ce-operation, which is not a modification of

-capitalism but an alternative to it. Questions of

profits, control, voting power, (ransfer of hiterest,

‘rights of members and dealings with hon-members,

efc., are dealt” with from a point of view quite
dllTuun from that under the capitalist system. Thus
co-operaiion is the form of organisation most suitable
for small people and small enterprises. In agriculture,
it appears to be the only form that is of practical
value, for most cultivators are men of limited means,
and from the naturc of their calling, are unable to
combine their efforts in the factory system. They
cannot collect their raw materials and their capital
inside a mxll@hcy cannot adopt the established
methods of mass production, they cannot carry
specialisation so far as tne manufacturer and they
canndt reduce costs by the methods familiar to him.
At the same time, it is recognised that organisation
is the key to success and to be successful agriculture
must be crganiscd. Accordingly it is found that, in
praciically every civilised country, governments are
endeavouring to promole co-operatian. Agriculture
is still not only the most essential but the most
he biggest industry in every country
exce ‘junnl(.m)\ vhere it has only recently lost ils
premicr plage. The war has drawn allentioy to its
position as the paramount factor in the life of any
people, and il is not ecxaggerating to say (hat
co-operalion is now recognised as necessary if any
country is to get the best oul of its land. Tt is
reparded as the panacea for the most rural ills,

and throughout the civilised world it is being
strenuously advocated at the expense of the Siate.

Co-operation differs from its rival, capitalism, in
that it promotes peace and not strife, unsclfishness
and not scif-sccking. Both arc forms of cconomic
organisation; but with the grcat body of European
co-operalors, especially among the leaders, co-opera-
tion mecans somcthing more than a device for
enabling a farmer to save or to make more money.
Many of its most ardent apostles look upon it
as a sort of social reform, indeed, in some cases,
as a religion. They consider it not only as an
economic, but also as a moral, movement, And
there is little doubt that many helpers arc attracted
by the evidence they see on cvery hand of social
improvement whcrever co-operation has obtained
a firm foothold. It seems impossible to study the
progress of the movemcnt in any country in the
world without being impressed by the great moral
gain accompanying the spread of these societies for
self-help through mutual help.. But the American
Commission spoke wisely when they said that co-
operation should be entered upon at the outset,
because it promises to be a more prolfitable way
of doing business than the old way of every man
for himself. Co-operation is more than this, but to
be successful it must be built on a business, and
not on a sentimental, basis. The sentiment will come
later and will help to maintain the co-operative
scheme.

It may be advisable to sum up here the result
of the above discussion. Co-operation is an alterna-
tive form of organisation to capitalism; it is specially
suitable to people who have no capital suflicient
for the full satisfaction of their needs on a joint
stock basis; it is essential to the best progress of
agriculture, so much so that it is practically impos-
sible for a country of small holdmgs to achicve
prosperity without il.

The absclutely necessary principles arc that people
should agree 1o associate voluntarily on (erms of
cquality in order to secure the satisfaction of some
ccmmon nced. Human beings, and not capitalists,
bind themselves together to “work cach for all and
all for each”. JFrom thesc premiscs there follow a
series of subsidiary principles in a pericctly logical
manner, but to the ordinary mind, biased by daily
experience of capitalism, it is sometimes diflicult
to follow this logical scquence. In conscquence,
there is apt to be doubt as lo the amount of support
that should be accorded to the propagation of the
movement, Briefly, an agricultural state cannol pro-
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griss winout it ana G for the Government o
decide whether they desire prosperity or nol. If
there be any who dispule the above assertions, they
may  well be asked, in view ¢f the voluminous
evidence in support, to produce some alternative
mcthod of making a country of small-holders
prosperous.

Furthermore, it is the experience of cvery country
that has any experience (o record, that cooperation
“stands out for moral uplift, for honesty and for the
homely virtyes that ccunt for so much in the daily
lives of the people. Tt possesses the peculiar faculty
of making virtue pay. All human beings arc con-
tinually striving after the salisfaction of some malerial
need. Co-operation hoids out the prospect of success
in this effort, provided the persons concerned possess
cerlain moral qualifications. Without these, failurc
is incvitable. Through co-operation morality is taken
out of the copy-bock maxin and placed in the fore-
frent of human action as absolulely essential to
success in the most ordinary affairs of life. Moreover,
the morals of an individual ccase 1o be a purely
private matter for his own conscience, (hey become
of importance to the whole communily to which he
‘belongs.

Note: .

Although the uabove excerpt is (aken from a textbook
which is somewhat dated, courts may still turn to it when
examining fundamental qucstioné. Sce, for example, the
decision of Simoson, .. in Gatanga Coffee Growers” Socicty
Ltd, . Gimm_@ infra, where the learned judge
quotes from the Sth Edition. As mentioned in the Editor's
Introduction, a more recent textbook is B. J. Surridge
and ,Digby, 4 Manual of Co-operative Law and Practice

-#"“'“__"#—(é_\mbri(lgc: Heller, 1967 (3rd Edition); paperback edition

published in 1972 by the Plunkett Foundation for Co-
operalive Studies).

Problems:

‘. Pees Calvert's definition include the same fundumental
principles adopted by the Tnternational Co-operative
Alliance at its Twenty-third Congress?

*2, Arc the historical conditions in 19th Century England
which gave rise to the Co-operative Movement—
in particular, the poverly of factory workers—relevant
‘when evaluating the role of co-operalive societics in
20th Century Lastern Afrieca? Are the co-operative
principles universul or must they be adapted {o local
conditions?

*3. Is the co-operative organisation deseribed by Calvert
a “soctulist” organisation?

4. Do you agree that “‘co-eperation should be entered

upen at the outset, because it promises to be a moré
profilable way of doing business than the old way of

every man for himsel{™?
* # *

(iiiy M. Digby, Agricultiral Co-operation in the
Commamvec'th  (Cxford:  Blackwell, 1970 (Rev.
Edition)). pp. 206-207:

Indeed the strongest impression derived from a
study of the movement in a ficld as diverse as the
British Commenwealth mav well be of precisely
this duality of funclion [economic and social], with
the emphasis laid here on the business, there on the
social side. The social character of the co-operalive
movement is well-known; it appcars in the carly
fervour of the consumers’ movement in Britain, in
the disinterested propagation of village co-operation
in India and elsewhere, in the credit unions and
study circles of Canada, in neighbourly feeling and
communal pride of achicvement throughout the
world. It iy a commonplace to observe, what indeed
cannot be pointed out too often, that its influence
extends beyond its own purposes, and educate
men and women for social progress and political
responsibility.

What is nol so {rcquently observed, perhaps
because il is taken for granted, is that co-cpcration
is a new form of busincss organisation, invented by
and for groups of people, especially but not exclu-
sively farmers, entering the modern business world
for the first time. In this aspect the comparison is
wilh the joint stock company invented not so long
before the co-operative by the men of comunerce
and industry, which, whatever its social defects, was
remarkably fruitful in developing the resources of
the world. The compariscn shows co-operation to
be not only more cqualitarian, more satisfying to.
those engaged in it. less cxclusively bent on gain,
but also so deviscd thal it can succeed in the hands
of pecople who do not make business Lheir carcer,
while by its very closeness to the needs of primary
producer and ultimate consumer it can avoid many
of the inefliciencies and distortions inherent in busi-
ness regarded as an end in itself,

Co-operation, then, is a relatively new cconomic
technique and in reviewing its origins it is of interest
to notc how often, il nol invariably, it has arisen
in a socicty whose (raditional forms have been
broken cither by a revolution in technique, by
transplantation to a new continent or by contract
with an alien civilisation.

1t is not, however, the only new form which has
been devised to replace disintegrating socictics or

O\ C\()




the oppressions of unrestricted individual enterprise.
The alternatives to co-opceration, apart from private
industry, arc the state in business, the public corpora-
tion with statutory powers and collectlive enterprise
(cither voluntary or compulsory) which absorbs the
whole cconomic and in some cases the social life
of its members. All these forms (the collective least)
have developed to some cxtent, somewhere in the
Commonwealth. It is not necessary (o ook upon
them as inevitable rivals of the co-operative method.
There may be cconomic spheres to which they are
more appropriate. The co-operative method can,
however, claim (o be the oldest and most widely
tested. It has a record of substantial and long stand-
ing success in dealing with problems and situations
of great diversity, The study of that sucgess should
encourage, if they nced encouragement, all those
who arc engaged in the movement, whether in the
prairics of Canada or the coral islands of the Pacific.
It should also bz swudied intensively by those
conomic planners who seck a system, not only
theoretically just and capable of efticient wealth
production, but actually adapted (o the capacilies
of ordinary intelligence and the broad needs of
human nature.

L3

* k

Problen:

N’

I'hcAc);ccxpl [rom the work of a leading scholar of the
5 co-operalive niovement suggesls thal cconomic organisa-
’ tions-——such as public corporations—are alternalives  to
co-operative sociclies in some contexts and may be more
“appropriate” in some cconomic spheres. How does a

planner determine which form of cconomic organisation

is most appropriate for carrying on a specific cconomic

aclivity? Is the decision ol “appropriate” subject (0.

scientific determination or is it always a political issuc?

® &k *

(iv) Reier back to J. K. Nverere, Ujaniua—-

Lssays'cn Sceialisin (Dar es Salaam: Oxford Univer-
__/,..’7—-;“), Picss, 1068) stepra, and to (urther
comments by the samTtithor on the organisatign

) : of gij;;ljujj]m[:.11__.{.:r::r.LucLiuu_iu._._'J'_'L_ul_z,.g\hnia, P. Q’:a

—

A T infra

Problem:

Do you agree with (he auinor's analysis? Note that
he is speaking only about markciing co-operatives. Would
his conclusion also hold Tor agricuitural production co-
operatives’!

) Co-operative Principles e

Re-read the Zambian Co-operative Socicties Act,
5.2 (reproduced at p./??7) supra), which defines
co-operalive principless~—

#* * *

Note:

Although other Eastern African Acls do not define
“co-operative principles” they do incorporate this phrase.
See, far cxample, scction 2 of the Uganda Co-operative
Socicties Act: 5o

Subject to the provisions of this Act. a society which

hus for s object the promotion ol the economic in-

terests of its members in aceordunce with eo-operative
prizeiples, and which i the opinion ol the Registrar
1s capable of promoting those inlerests, may be repistered
under (his  Act with or without limited liability. . ..
(Eraphasis added,)

* * * L

.

Problems: -+

1. Arc these co-operative principles compatible with those
adopted by the International Co-operative Alliance
at its Twenty-third Congress?

What advantages and disadvantages do you sece in
including a formal definition of “co-operalive prin-
ciples” in a Co-operative Sociclics Act?

I

(vi) O. Ckercke, “The Place of Marketing Co-
operatives in the FEconomy of Uganda™, in C. G.
Widstrand (cd.). Co-operatives and Rural Develop-
ment in Fast Africa (N.Y,: African Publishing
Corp., 1970), pp. 153-154 (foolnotes omitted): -

Adventages of Co-operative Enierprise, with
Particular Refeience to Agricultural Marketing
Co-operatives

Some of the potenial advantages which have
prompicd the fermation of agricultural co-operatives
in Uganda arc as lollows:

(1) They provide opportunities for carning higher
farm’ incomes. It is assumed that by combin-
ing as co-operatives, peasant farmers can
provide themselves with processing and storage
facilities which they cannot own individually,

= without cutside aid, and by handling their
members” produce. they may be able (o
oblain increased supply and rcap some cco-
nomics of scale which would reduce marketing
costs and resull in higher rcturns to  the
members. ‘

(2) They arc a way of replacing the middlemen
and, therelore, passing on,the gr(_:\_\_-'g_[_a;___lh_yt_.__
profits that would otherwise ¢o T the middle-
men, thus improving the bargaining position
of the growers.

A
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(3) ‘They provide a useful channel for projrigt-
ing ideas for the improvement of methods
of culivation and marketing, This is especially
so where co-operative socicties consist ol
“progressive farmers’ whose influence is likely
to bear upon ather co-operative members.

(4) They serve as a useful means of extending
eredit to Tarmers and therchy enforcing pro-
grammes of technical assistance and advice.
Due to the urgent credit needs of the Tarmer
both for capital investment and working capi-
tal, co-operalive sociclics are a powerlul
means ol channelline the cfforts of peasant
farmers towards co-operstive practices. Credit
extension by Government. for example, 10
co-operatives. for distribution to their mem-
bers, is contingent upon the societies and
members fulfilling certain cbligations, such
as sale-of crops through the socicties by the
members, and the socictics keeping accurale
accounts and records of members’ crop deli-
veries Lo thein.

(5) Where co-operatives are linked to a marketing
board set up for the purpose of overseas
sale of the cash crops handied by the maove-
ment, it may be possible to raise the prices
obtuinable from such crops to the benefit
of growers il such crops [orm a large parl
of world supply to the extent that their
prices can be raissd by withholding outpul.
However, it is possible that such higher prices
obtained may be withheld from Tarmers
through a series of deductions, such as export
tax, cess. and pavments into a bufler fund
or a Price Assistance Fund for the purpose
of cushioning/subsidising prives of such com-
modities in the event of a fall in the world
markel, Such was the case in Uganda with
coffee and cotton which fetched high prices
in the 19505 on the world market, but growers,
however. received lower prices, until the funds
were exhausted, and they were exposed 10
the vagaries of the world market.

: i+ C: LA i

* Problems:

1. Do the advantapes of co-operalive enterprise set oul
above bear any relulion (o the principles proclaimed
by proponents of co-operation?

#3 Are the above advanlages also available through
private cnterprise by groups of Tarmers, for cxample,
forming partnerships or. companics”

E8 ®

(vii) Re-stuely the table on Differences Between
Co-operative Socictics and Other Fapns of Business
. Organisation reprxluced al p. ‘.'*;?J‘?).mpm).
BIBLIOGRAPHY

(1) Legislation in force (Ist Tanuary, 1073)

s\ Tl‘@( = A &

) Uzanda
The Co-operative Socictics Act (Act 30 of 1970).
The Co-operative Socicties Regulations, 1971 (S'.I.

\ No. 53, 1971). .

(b) Kenya
The Co-operative Societics  Act (Cap. 490) (Act

No. 39 of 1966).
The Co-operative Socictics Rules, 1969 (Lepal Nolice
No. 175).

(¢) Tanzania (Mainland) )

Co-opecralive  Socicetics Act, 1968 (Act No. 27 of
1968).

Co-operative Socicties Rule. 1968 (General Notice
264/68). '

Unified Co-operative Service Act, 1968 (Act No. 44
of 1968). ' :

(&) Zanzibar \
Co-operalive Sociclies Decree (Cap. 154).
Co-opcrnlivg Socielies Rules,

(¢) Zambia i
The Co-operative Sociclies Act. 1970 (Act No. 63

of . 1970). ~ 3 :
Co-operative Sociclies Act (Commencement) Order,
1972 (S.I. No. 38 of 1972).
The Co-operalive Socielics Rules. 1972 (S.1. No. 39
of 1972). )

(f)y Malawi
Co-operalive Socicties Act (Chapter 47:02).
Co-operative Socielies Rules. '

n

(g) Ethiopia
Co-operalive Societies Proclamaltion, 1966 (Proc.
No. 241 of 1966).
Co-operative  Socicties Regulations. 1968 (Legal
Notice No. 337 of 1968).

‘d_________‘___,__._-—-'
(Note: For a con1pa|'¢\ti\'c:_l;1lglr;' of the contents of the
above laws. sce Appendix M)
(2) Official Government Reports h P
Kenya, Co-operative Decvclopment Policy for Kenya
(Sessional Paper No.'8 ol 1970). :
Tanzania, Report of the Presidential Special Com-
mittec of Enguiry into Co-operative Movement and 4\\
Marketing Boards (1966). ! N}o“
‘Upanda, the Report of the Commission of Inquiry
into the Affairs of all Co-operalive Unions in Uganda —

l ?1"?(17]‘ ‘ S

(Note: Consult also Government Reporls on agricultural
markeling and  land scttlement  policies  as well as the

relevant paragraphs in development plans.)
* * ik

() Further Reading
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Craw, W. M., and K. Ram, 4 Guide to the Co-
aperative  Socictics At (Nairobi: Kenya Institute
of Administration, 1669).

Ielm, P C., The Leononics of Co-operative Enter-
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Legislation for both co-operative societies and

companies has been intreduced into Eastern Africa
from models deveioped by West European countiies,
principally the Uniled Kingdom. This section raises
the question whether either or both forms of eco-
nomic organisalion are compatible with tradilional
eccnoniic groupings in Eastern Africa. It is impos-
sible to give exhaustive examples from these tradi-
ticnal societiecs so you must bring to bear your
own experience when examining this question.

(i) Some examples of traditicad  groupings in
Uganda. = '

where extracts frem J. H. Driberg. The Lango:
A Nilotic Tribe of Ugenda, F. K. Girling, The
Acholi of Ugandea, and N, Dyson-Hudson, Karama-
jong Politics were reproduced. Re-study those ex-
tracts and then procced 1o consider the following
two extracts,

(i) 3. K. Nyererve, Ujamaa—UEssays on Socialism
(Dar ¢y Salaam: Oxford University Press, 1968),
p. 106:

The traditional African family lived according to
the basic principles of wjeinaq, lts members did this
unconsciously, and without any conception of what
they were doing in political terms. They lived to-
gether and worked together because that was how
they understood lite, and how they reinforced cach
other against the difficulties they had to contend
with—the uncertainties of veeather and sickness, the

depredations of wild animals (and sometimes hwnan
encmies), and the cycle of life and death, The resulls
of their joint effort were divided uncqually between
them, but according 1o well-understood customs.
And the division was always on the basis of the
fact that every member of the family had to have
enough (o cat, some simple covering, and a place
to sleep, before any of them (even the head of the
family) had anything cxtra. The family members
thought of themselves as one, and all their language

and behaviour emphasised their unity. The basic -

goods of life were “our food”, “our land”, ‘‘our
callle”™. And idenlity was established in terms of
relationships; mother and father of so-and-so: daugh-
ter of so-and-so; wife of such and such a person.
They lived logether and they worked together; and
the result of their joint labour was the property
of the family as a whole. )

(iii) S. E. Migot-Adholla, “Traditional Society and
Cp-operatives”, in C. G. Widstrand (cd.), Co-opera-
tives and Rural Development in East Africa (N.Y.;
Africana Publishing Corp., 1970), pp. 17-19, 32, 34,
35-37 (footnotes omitled):

In this ongoing debate [about traditional socicty
and co-operatives] two major views predominale:
one, a somewhat capilalistic and individualistic out-
look; the other, a somewhat romantic-socialist view-
point. In a study of a co-operative farming scheme
in Kisii District in Kenva, Holmquist argucs that
privale land lenure, cash cropping and the expansion
of the money economy have “released (he individual
peasant from a great deal of his traditional depend-
ence on the local community”. Co-operation is ex-
plained in this study by observing that the individual
Gusii peasant is today more dependent on new
relationships trust arising from new cleavages in the
community. Holmquist then draws the conclusion
that *‘the most powerful attraction the scheme has
for the individual is profit”. This interpretation
suggests that participation in the money cconomy
is incompatible with the tradilional social structures.
In its extrene, this view sces modern agricultural
co-operatives as having nothing to do with the
indigenous co-operative forms.

But perhaps the most popular view today is that
which sees mutual assistance and co-operation as
an cssential cthic of indigenous African life. Those
who hold this view arc among the strongest advocates
of thc promotion of co-operation among pcasants.
To them, the principle of co-operation is so obviously
“patural™ (o the African peasants that its adoplion
is thought to be nearly axiomaltic, Tndecd, the three
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Fas: Alrican Gevermaens have aif faunched vigorous
camgaigns for the promotion of co- opcratives, arguing
that the principles of mutuel assistance stem from the
traditional past. Co-opcratives are thus sczn as the
neceseary vehicles for the realisation of a soc sialism
resembling the (raditional African social order.
Althcugh the two views toward co-cperation appcar
contradictory, they both have some approximate
validity as cxplanations of the cconomic organisa-
tions of the pre-capitalist African socicties and the
modern African peasantrics, However, their partiality
renders cach of ther inadequate, for on confronting

empn'lcﬂ siitations one encouniers SCC))HHSI_V ‘non- -

traditional’” men playing active roles in co-operative
' societics whose day-to-day aclivities may also in-
volve “traditional legitimation”. Or, on the other
hand. some co-operatives in regions most affected
by the money cconomy are riddled by conflicts and
* interkinship group rivalries almost to paralysis. How-
ever, lineage alliances and membership of kinship
groups as such arc clearly not the most critical
factors delermining the pcasants’ participation in
agricultural co-operatives. The appeal by the pro-
moters of co-operation in East Africa to traditional
ideals of mutual assistance may be expedient for
mobilising the peasants and cnlisting their participa-
tion in the devclopment ctfort. But, exhortation on
the basis of such ideology has to be complemented
by rcal cconomic incentives to ensure continued
participation. )
Some Western scholars, however, have chosen to
interpret the ** samarilan’ appeals characteristic of the
current politics of modernisalion as an indication of
the African’s inherent reliance on archaic traditions.

—— s e e e . —
Ihdced, there appears (0 be a persmilunt profes-

studies of African social phenomena
which exaggerate the natives' respect for the endur-
ance of ancesiral beliefs and practices. Typically the
major inadcquacy of such studies is their failure to
take into consideration the “‘environmental” con-
texts in which change is taking place. Pariicularly
relevant in the explanation of cconemic change in
Africa is the naturc of international cconomic rela-
tions, cspecially under the colonial situation. Any
approach (0 cconomic change in present-day Africa
which only cngages in abs-mct discussion of *‘lradi-
tionality™ in explaining “‘receptivity”™ or “resistance”
to change is clearly l]lill(”LSb (o say lhc feast. ...
The new organisations are governed by laws {irst
enacted during the thirties, The regulations retain
the samce general principles although they have un-
derpone revisions. While these legislations may differ

sional bias ia

u

in the fincrics of detail, they alt embody & conumon
principle: The theory is that an isolated and power-
less individual can only be association with others,
through mutual support, obtain his own degree of
material advantage. Thus, where co-opcration was
obtained by coercion in the autochthonous [ie.,
traditional] erder, it is now induced by considerations
of individual benefit. Modern co-operatives had been
intended as cssentially organisations of ecconomic
Benefit (o be sccured through trading. In this scnse
then co-operatives in East Alrica today can be seen
merely  as cconomic 1115{1[111101].\\&'ul1 specialised
marketing functions, only tangentially affecting the
peasant family’s life.

Whercas the indigenous communal spirit of shar-
ing took place as an inseparable parl of social life,
modern co-operatives confine themselves: to specific
functions and arc intended to have ‘‘rationalistic
lcgitimation”

But despite these ineflicienciss, it is clear that
co-operative development has met some success in
East Africa which has led some people to the hasty
conclusion that the most crucial variable must,
thercfore, be a favourable “‘traditional” disposition
toward co-operation. Il is, of course, not so casy
to isolate merc association of factors from their
casual relatedncss. 1t is clear cnough that modern
co-operatives are not a direct continuation of the
native communal forms, cven [if] they may appear
to be “so. The movement has obviously taken
advantage of the given social structures, and its
success may be partly attribulable to the parti-
cipants’ familiarity with certain ideas of co-operation.
Such familiarity, howcver, can only be a minor
factor in explaining the co-operative success in
pdm of East Africa. The strength of this contention
is perhaps best revealed by the examinittion of
deviant cases of co-operative failures or nen-exist-
cnee. The relative absence of co-operative organisa-
tions in cerlain societics where the indigenous
organisational forms are still relatively intact only
reveals the inadequacy of llddlllon based explana-
tions....

The main concern of this discussion has been to
determine the relevance of traditional co-opcrative
organisaticnal forms to the present marketing and
service co-operatives in East Africa. In attempting
to identily any continuitics ]mpuhu nulmn\ of “tradi-
tional™ Gemeinschaft and associational
relationships have been approached rather warily.
This is prompled by a number of considerations,
the most important of which is the gross simplifica-

“modern”
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tions inherent in such typologics. ‘Fhere is a prinary
difficulty in recognising the traditional social forms
relevant to co-operation. The transicnce of social
developments in East Africa further makes aspects
of ““traditionality” and “modecrnity” inseparably
intertwined. The effect is that attempts which rcly
on natural explanations for identifying the variables
determining the success of co-operatives often miss
the real crucial factors.

One major weakness of culture-based explanations
is that they tend (o have a static view of social life.
Thus. many scholars trving to specify what makes
the African peasant “‘tick” tend to trcat the existing
peasantries as some exolic social type characterised
by a basic bencvolence and by being relatively
undifferentiated. But thesc assumptions do not obtain
in actuality. Socio-cconomic differentiation and kin-

~ship-ncighbourhood loyaltics emerge into prominence
among factors affceling differential participation by
individuals in the co-opecrative organisation. At the
same time other variables such as ecology, trans-
portation and z;vz_iilubilily of market for agricultural
goods affect the development of co-operalives. Many
of these factors clearly did not pertain under the
traditional system. In addition, they represented an
expansion of the scale of the activities in which the
African pcasants are involved today. These factors
alone point to the fact that there is no direct con-
tinuity between the autochthonous co-operative forms
and modern marketing co-operatives. ' )
“The rapid development of the co-opcrative move-

ment in East Africa during the post-war ycars and

after political independence raises a number of prob-
lems. Onc such problem relates to questions of
social control, specifically the problem of balancing
social justice (democracy) and cfficiency. This ques-
tion, however, ultimalely relales to the wider national
socio-political envircnment within which co-opcra-
tives arc operaling. In Tanzania, for example there
is an attempt to ensure the cffective participation of
the peasants by an ideology that invokes certain
features of the African past-adapted to modern
conditions. But ideology alone may not cnsure such
participation. While enthusiasm may be sustained
by the nostalgic respect o the past, eflective parti-
cipation will ultimatcly be kindled by perceived
benelits. Bul these need not be seen purely in
ecanomic terms for according to the Ujumaa ideo-
logy, value encompasses an cxpression of a relation-
ship as well as a mecasuremient. In propagating the
newlook co-operatives, the paradox (o which planners
must address themselves raises the problem of how

to communicate to the peasants the Government’s
long range goals while sustaining their enthusiasm

by granting some of their immediate wants.
* * *

C. GoverNaieNT Poricy Towarps Co-OPERATIVE
SocieTis IN EASTERN ATFRICA

In this section we examine the relation of the
Governments to the co-operative movement in ¢
Eastern Africa. Here the major themes are (1) the
extent and forms of Government involvement in the

"movement, and (2) the compatibility of Government

>

control of the movement with the principle of
voluntary personal participation in‘ co-operative
enterprises. When reading the f(ollowinig materials
contrast the attitude of the presert Gdvernments
towards co-operative socicties wilth their aftitudes

towards companies.
X * %

(1) The Traditional Stance of the Co-operative
Movement Towards Government Involvement

R. C. Galtes, The Principles and Practice of Co-
operation (IKampala, 1966 (2nd Edition)), pp. 2.2-23:<
2. RELATIONS WITH THE GOVERNMENT

Generally the co-operative movement welcomes
Government intervention to assure decent conditions
of labour and fair wages, to curb monopolistic tend-
encies of the private (capitalist) sector of cconomy,
and (o provide reasonable control of prices by
marketing boards. By the stress, however, that the
movement places on the volunlary principle in its
organisation, it prefers that the Government should
remain in econoniic affairs a releree or umpire to
ensure fair play rather than that it should take over
the complete management of economic affairs.

In mosl countrics co-operative socicties come
under the semi-judicial supervision of a Government
Department which enforces the registration of co-
operative societics, their correct audit and their
dissolution, if they fail to maintain their business
in accordance with the taw of the country. In the
developed countries this Government Department

SpACE

keeps strictly in the background and only iJltCl‘ve|ch}"“)

MCrvens
in the affairs of a co-operative societysyil there is
a breach of the law. But in developing countries
the oflicers of the department are very active in
promotling co-operatives in order (o raise the eco-
nomy of the country and the standard of living of
the people. They give constant supervision to the
working of the co-operatives. They perform  the
audit of their accounts. They settle disputes between

—
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co-operatives and their members and belween co-
operalives and co-operatives. Where co-operatives
fail in their business, the oflicers of the department
carry out their liquidation.

Altogether the officers act as nurses to the infant
movement, However as the movement grows in
stature and in strength, these officers should with-
draw more and more from active interventien in
the affairs of co-operative. They should become more
ST T TR A re= o =0 0perTTve)
Iln,\ should become morajthe “guides, philosophers
and Tfriends” of their co- operators, so that they
become capable of managing their own business.
The officers will tend to become more and more m,\
posilion similar to those in the same department in

~«the devcioped countries. The co-operators themselves

will tend to take over the promotion, supervision
and audit of their own co-operatives.

By so deing, it is sometimes argued that the
co-operative oflicers will put themselves out of a
job. But that has not been the actual experience
anywhere in the world. There is, and always will
be, a vast field of work for such officers in the field
of co-operative education. As the movement grows
in a country, so do the demands for technical train-
ing in the management of business and in the skills
required to operate the banks, workshops, factories,
ginneries, (ransport, etc., which that growth of the

movement always brings about.
® * *

Note:

The co-operative movement  does accept that a

Government{may limit)legitimately ) the fFinciple of volun-
tary participalion. See, Tor exiimiple, the Report of the
Commission on Co-operative Principles submiticd to the
Twenty-third Congress of thé International Co-operative
Alliance (p. 161): '

In the nature of things, this freedom [of an individual
to join or not (o join a co-operative socicly] can rarely,
if at all, be absolute. It can be modified or overridden
by other considerations of wider application and greater
essential validity. A Government which is assisting a
farmer to reclaim {'md on which he is to settle may not
unreasonably impose membership of a supply or market-
ing co- opu(mvu. at least for a limited time, as a condi-
tion ol 1ts assistance or support, in the interests of the
favmer himsell. A producer or group of producers miy
in clfect sabotage the clloris of o voluntary co-operative
to improve the marketing position and incomes of pro-
ducers ll) refusing 1o wln itand so giving o foothold
to opposing, maybe reactionary, cconomic interests, In
order to counteract this Government may intervene with
legislution compelling all producers 1o join a co- operi-
tive or at least o mayket their product through it, if
a preseribed majority of the producers vote in [:vum‘
ol such measures, Other examples may be cited, where
the refusal o o small minority of individuals, ulter
every clforl has been made 1o pumnl~. them to join
A co-operative, say, [or managing an ievigition schome

\
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ar for providing und using pesticdes or adopting a new
system of cropping with the prospeet of much higher
yiclds, may fruslralc the whole plan of action. In such
cases, refusal (o join the co-operative is essentially anti-
social and cun be justifiably overridden in the interests
of the whole community, provided that all the circum-
stances of the case are taken into account and snfcgunrds
adopted apainst the abuse of power llnough the extension
of compulsion in circumstances where it is unncccwny
or inappropriate.

x * *

(i) Increasing Governinent Involvement in Fastern
Africa

L}

{a) Kenya, Co-operative Societies Bill, 1944,
Memorandum of Objects and Reasons: “lt is con-
sidered that different types of societies need diflerent
degrees of help and guidance. 1t is, therefore, con-
sidercd nccessary to provide for the full mecasure
of control which any sociely, especially in its infancy,
may need and to give the Governor the power o
exempl from the operation of certain clauses of the
measure societies or classes of societies for which
such intensive supervision, as the measure seeks to
impose, should not be appropriate.”

(b) - Tanganyika, Co-opcrative Societics (Amend-
ment) Bill, 1944, Objects and Recasons: The Bill
s “‘designed in the main to increase the supervisory
powers of the Registrar and to make other provisions
of a practical nature in actordance with co-operative
principles which experience has shown to be neces-
sary and which it is hoped will improve the machinery
of managerment of co-operative socicties. It is the
Government’s intention to encourage and stimulate the
co-operalive movement....” Measures introduced
by the Bill include: approval of membership by the
Registrar; grounds given for refusal to register,
subject to an appeal to the Governor; consent of
Registrar necessary for reward for scrvices to mana-
gers; both the Registrar and the auditor authorised
to give directions (o the management; Registrar
must approve loans to members in a commodity
supply society: Registrar’s approval of the balance-
sheet necessary.

(c) Anonymous protest concerning the Ugandan
Co-operative  Socicties  Ordinance, 1946  (n.d.,
Archives, Plunkett Foundation, Oxford, England):
“The main objection to this Ordinance is the amount
of restriction placed upon the co-operative socicties.
Whilst it is appreciated that we still have a lot to
learn about the functioning of such societies, very
little cffort has been made by the Government to
train Africans in this direction. If the Government
is allowed such autonomy over the societics, they
arc literally being run by the Government, and this
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is not what the people want. They want to run
their own co-opcrative societies, with freedom to
cstablish their own trading concern run on an
cconomic basis, and freedom lo operate its finance
so that the maximum amount of development can
result from such operation.” Examples given by the
writer of objectionable clauses include:

—ss. 33-35 (restrictions on loans): socictics would
“not be able to (ransact thecir business with
reasonable frecdom™;

—s. 41 (inspection of society’s alTairs): ““a dircct
cncroachment on the rights of members, Allow-
ing for the fact that the inexperience of the

* African warrants some sort of supervision, it

is a mistake to assume that this fact is not
{:iecogniscd by the African himsclf. There is

no doubt that he would take steps to see that
adequate assistance is obtained, but he strongly
objects to having supervision thrust upon hini,
particularly as he has no voice at all in the
appointment of such a supervising manager.
Neither, although he is expected to provide the
wherewithal, does .-he have any voice in the
salary he shall be paid”;

—s8. 58 (rule-making power): “puts the running
of the organisation completely into the Govern-
ment’s hands, and runs contrary to every prin-
ciple of the co-operative movement as such”,

(d) Memorandum (3rd July, 1970) submitted by
H.E. E. M. Bubumba of the Ugandan Co-operative
Socieiies Bill: “The object of this Bill is to give
Government more powers for the guidance, direc-
tion and control of co-opcrative socielies in, general,
and in matters of finance and management of their
affairs, in view of the increasing responsibilities being
given to (he co-operative movement in the social
and economic qevelopment of the country.”

*# 5 %

Note:

‘ Ay
For an analysis of the coloniul legislation and the
implications of the recent amendments to the colonial
model, sce Hans-H. Munker, New Trends in Co-operative
Law of English-speaking Countries of Africa (Marburg/
Luhn: Institute for Co-operation in Developing Countries,

— 1971 @pcr No. 4)).

Problem:

* The post-World War 1l Co-operative Socictics Bills were
introduced by the colonial British administrations while
the Ugandan Co-opcrative Socictics Bill  was presented
by an independent Alrican Government. Do the statements
ol the colonial officials and the independent Government
ofllicials have any themes in common? Would the anonymous
Ugandan proteglor. protesting against the Ugandan Ordin-

v

ance of 1946, have similar complaints today about the
Ugandan Co-operalive Socicties Act, 19707

J * * *

(iii) Present Government Plans for the Development
of Co-operative Societies

(a) Tanzania, Teanzenic Second Five-Year Plan
for Economic and Social Development, 1st July,
1969, Lo 30th June, 1974 (1969), Vol. 1, pp. 26-28,
30, 31-33:

Cnarrek 11 l ‘
THE RURAL SECTOR

The fundamental principles guiding the plan in

relation to the rural scctor are:

' (i) . The rural development receives top priority,
as most of our latent wealth lies in our under-
utilised land and in the energics of the rural

... people:

(i) That during the second plan significant pro-
gress will be made towards the goal of socialist
organisation of rural economic activity, both
through the application of the principles of
Ujamaa Vijijini and through the expansion
of other forms of co-operative productive

" activity;

(iii) That the desired social change will be achieved
in the context of a programume of planned
output expansion, based upon a system of
crop priorities and the improvement of pro-
ductivity ‘through encigetic promotion of
modern agricultural techniques.

A, Ujamaa Vijijini

2. By bui]di'ng on the principles of the traditional
extended family system, within its emphasis on co-
operation and mutual respect and responsibility, a
society will be built in which all members have
equal rights and equal opportunitics, when there is
no exploitation of man by man, and where all have
a gradually increasing level of material welfare before
any individual lives in luxury.

;3. The objective is to farm the village land col-
lectively with modern techniques of production, and
share the proceeds according to the work contributed.
Peoplec who are flarming together can obtain the
economic advantages of large-scale farming in the
better utilisation of machinery. purchase of supplics,
marketing of crops. ¢fc. It becomes casier to supply
technical advice through agricultural exiension ofti-
cers who can ftcach a group more casily in one
place. rather than travelling from one small shambu
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to ancihere, 1 is also eusier Lo provide sovial facilitics

like water supplics, medical and educational services,
to farmers who live in groups rather than in scattered
holdings.

4. The cquality of farmers in ujamaa communi-
ties, with no divisive class distinctions, creales a
healthy and stable social system where corruption,
explcitation and inequalily of wealth uarclated to
work done can bz eliminated.

5. Until recently the trend has been in the oppo-
site directions, awav from cxtended family produc-
tion and social unity, and towards the development
of a class system in the rural arcas. The immediate
objective of the Second Five-Year Plan is o reverse
this trend and to search out all possible avenues of
advance towards Ujamnaa.

6. The inputs required to make a success of an
Ujarnaa Village are:

(1) Good local lcadership.

(ii) Adequate land with good potential for devel-

opment or expansion.

(l_)___f‘\‘ljlu_{ll.l[c water for human,animal use.

r"'_"'_('v} Knowledge of agricultural or other techniques

by whic h production can be increased.

(v) Availability of the necessary resources for

implementing these techniques.

(vi) Markets for disposal of the surplus production.

(vii) Planned programmes for the productive re-

investment of the surplus produced.

7. The best advertisement for Ujaman is a success-
ful Ujamaa Village. The first essential for successful
Ujameaa is that it should come from the people,
rather than being imposed from above. The Govern-
ment  will, thc1cfore lcave decision-making with
the people, but will strengthen the people’s own
‘endcavours.

8. Although the Ujamaa programme is founded
on the principles of voluntary democratic activity,
the Party and Government are not relieved of the
responsibility of mounting a vigorous programme of
promotion. Indeed, the tendency towards capilalist
development in the rural areas is unlikely to be
checked without a vigorous initiative being mounted.

9. There is a choice which must be made between
two alternative stratcgies:

(i) Selective

0. To concentrate attention on limited areas
which are capable of making movement to complete
Ujamae living over a short period of time; that is,
to concentrate Ujamaa development on the cxisting
Ujanag Villages and such new cfforts which seem

capable of full applicatien of the dcsirc{ principics.

11. The advantages of this approach is that in
the Ujameaa Villages a concentrated cffort can be
muade to transforim the economic and social life of
the people in all its aspects. The lew make a major
change in their way of life. N d

12. The disadvantages on this plan is that while
a few thousand families in Tanzania are living, or
learning to live Ujamaa, the rest of the population
continues to live on single-family pecasant shwmbas.
Although this ftrst option has the advantage of being
selective and of providing a high level of service
to a small number of Ujamau communilies and,
therefore,” of guaranteeing limited success over a
narrow range of activilies, we might end up with
a situation in which a small lively, high quality
Ujamaae movement co-exists with a basically stagnant
rural cconomy,

(i) Frontal

13. The allernative approach is to move (owards
Ujamaa on all possible fronts, mobilising the full
range of governmental and political institutions
behind the principles of Ujamaa. Under this approach
we would seck, in the next five. years, to cnsure
that large segments of the society will make some
movement towards socialism. All rural and urban
institutions will be expected to seek out a variety
of socialist solutions to the range of development
problems that present themselves, although not all
will achieve complete commitment to fully fledged
Ujamaa production during the plan. '

14. The advantage of this approach is that the
whole socicty will be mobilised Lo pursue the goals
of socialist production and living. This will require
mobilisation of all existing institutions, The aim will
be to move all to makc at least some movement
towards Ujumuaa. )

15. The frontal, or broad-bascd, approach has
been chosen because of the desire to mobilise the
widest possible participation in socialist
throughout the rural society. -

16. The task of Government and otheT institutions
is to explain and cncoumm]'ﬂlcdn luv Ujamaa
Villages and production co-operatives wInCﬁ meced
help in getting on their feet. The kind of help they
need is ideological and organisational as much as
material. They nced to know how an Ujarmaa Village
works, to discuss the concrete problems of organisa-
tion, to recognisc the importance of savings, and to
learn improved agricultural techniques,

o
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17. Ujamaa Villages need services such as health,
cducation and communications. The relevant Govern-
ment Departments will give priority to groups which

have committed themselves to Ujanmaa development.

Embryo villages mayv nced some type of malterial
assistance, but expericnce has shown that where
this is given indiscriminately or too lavishly it can
have adverse cllects, diverting the community from
its truc objective. It is vital that, whatever cncourage-
ment TANU, Governmenl or parastatals give to this
type of group, they must not try (o run it; they
must help the people to run it themselves.
18. The specific contribution which Government
and other organisations can make towards the
dévelopment of Ujumae Villages can be summarised
as:
(i) Education to explain as widely as possible,
the underlying principles of Ujamaa Villages.
- (ii) Promotion_of good leadership among the
farmers and commitment among the Govern-
ment leaders and officials. '
(iii) Adequate planning. (sites, food cultivation
and provision of services).

31, Ujamaa will become the basis for the trans-
formation of the rural society; however, its achieve-
ment  will require sustained effort. Co-operative
farming is not without difficultics. A high level of
responsibility, commitment and discipline is required
of members to improve the means of production
and cxpand resources available to the Ujanmaa com-
munity. The major benefits will not all be immediate
but will depend upon the expansion of productive
capacity over the years through the community elfort.

-

C. Co-operative Developnient

«37. Onc of the most significant developments in
recent years has been the growth of the co-operative
movement. In 1952, there were 172 registered co-
operative socicties; by 1961, there were 857 and by
September, 1968, the number had increased to 1,696,
handling over half a million tons of produce annually
and paving more than Shs. 500 million (o farmers.
In addition (o playing the principal role in primary
marketing of agricultural produce, co-operative
unions have rceently been cncouraged (o assume
increasing responsibility for processing, and, in col-
laboration with the N.D.C.A., for the supply of
agricultural credit. These past successes of the co-
operalive movement indicates the possibilitics of fast

v/

expansion in new rural institutions. Many of the
problems the movement has had to face will pro-
vide insights into the challenges which will arise in
the cxtension of Ujeniaa.

38. The co-operative is basically a socialist insti-
tution. However, a marketing co-operative, the
members of which are small-scale capitalists and
which itscll becomes a large-scale employer of
labour, will increasingly take on a capitalist character.
The co-operative movement in Tanzania is a source
of considerable strength for the growth of socialism
—it represents a major advance over a privale,
capitalist trading system. However, if it remains
purely cohcerned with marketing, with the develop-
ment of commercial farming amongst its members,
it will become an increasingly capitalist instilution.

39. A central part of the devclopment of rural
socialism in Tanzania must be played by the co-
operative movenient; for it to fill a progressive role,
however, it must be revolutionised. Two changes
are required:

(1) The -socicties must become production

" oriented-—through the development of co-

operative farming units from amongst their

. members at the primary level.

(ii) The increased democratic participation of the

membership in the control of all co-opcrative
activilies.

40. Despite the leading role in primary marketing
which has been assigned to the co-operative move-
ment, there are many commodilies in respect of
which co-opcratives as yel provide few if any services.
In regard to the principal commodities presently
handled, there is substantial room for rationalisation
and greater efficiency in buying, handling, grading,
storage and transportation. In wddition to nioving
towards a more production oriented role for the
co-operative movement, produce markeling activitics
will be consolidated. ,

41. The movement of the co-operative movement
toward Ujamaa will be achieved in two directions—

(i) through the formation of production based

multi-purpose  socicties de novo, or from
Ujemea Villages or agricullural associations;

and/or o
(ii) by orienlating markeling based sociclics
towards additional activities more directly

affecting production (including the cslablish-
ment of farming units).
' N\
42. The co-operative development  programme
will make a major contribution to the expansion
of the techuical skilts which will be required for the
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operaticn ol the co-operative proutitive Lotivities
of the Ujamea Villages. Tt will be among the
responsibilities of the division to register productive
co-operative and (o supply them with the advice
and help they nced to handie the business side of
their aflfairs. The training programme of the Co-
operative Development Division has, therclore, a very
high priority. i

43. Quile apart from the new Ujcnaa deveiop-
ment the recent very rapid increase in the number
of co-operative societies and their responsibilitics,
mainly in the field of marketing and credit has
placed a hcavy strain on the Co-operative Devclop-
ment Division and the Co-operative Movement itself.
The main constraint has been trained manpower,
for the division is seriously short of skilled stafl
at “all levels, The movement requires access (o
substantially greater facilities for training of com-
miltee members and key employees, with a measure
of "direct assistance in some cases such as manage-
ment and accounting. '

44. The increased (raining programme préposed
for the Co-operative Development Division would
absorb about two-thirds of the existing capacity of
the Co-operative College, Moshi. In order to cater
for the nceds of the co-operative movement for
primary sociely secretarics and for the intermediate
training of socicly and union stalls, accommodation
witl be increased at the college from some 150 to
about 250.

EXPANSION OF CO-OPERATIVE DEVELOPMENT
DIVISION—SUMMARY BY MAIN GRADES

Additional

Present  1973-74 Require-
Grade Strength Target.  ments
Inspectors N _ 192+ 640 448
Scnior Inspectors ... 50 210 160
Co-opcrative  Officers ... 72 129 57
Co-operatlive Accountants . 10 35 25
Senior Co-operative Oflicers 23 40 17

Principal Co-operalive

Oflicers ... 7 | 4
Assistant Commissioners . 4 6 2
Commissioner/Registrar ... 1 l -

*Plos an average of 162 trainees over the period of the
Sccond Five-Year Plan.

45. A proportion of the Co-operalive Inspec-
torate stall will be trained to serve more specialised
requircments in such ficlds as co-operative pro-
duction, produce marketing, credil of all kinds,
commerce/distribution, processing and storage, and
~accountancy, There is a nced to increase the capa-

v

city of socicites (o pandle a rapidly expanding
volume of agricultural credit. The handling of more
agricwltural inputs, and the wider entry of co-
operatives into trade and distribution also requircs
that a limited number of staff should be trained
for immediale posting to regions to assist unions
which have reached a stage where they can cffectively
play a larger role in distribution.

46. The general stafling proposals already referred
to will allow a stcady devclopment of specialization
amongst the Inspectorate stall at district level (o
be backed by a strong co-operative development and
extension team operating from cach Regional Head-
quarters. The nced for a higher proportion of
graduates at senior levels than at present, will be
met to a large extent from the growing oulput of
Tanzania graduates in commeérce and economics
from existing courses at the University of Tanzania
as well as from its Faculty of Agriculture. The basic
degree and diploma courses in agriculture will be
drawn upon increasingly by bolh the Co-operative
Development Division and the Co-operative Move-
ment., .

47. In view ol the great importance of improved
management and accounting, special efforts will also
be made (o assist unjons and socicties in these fields.
In-service training courses at diploma level will also
be established in management. In addition to the
training of ten accountants to professional “level,
some 25 co-operative accountants at intermediate
level will be trained annually and of these up to
15 will be available for secondment to unions. Unless
accounting at union level is improved there is little
hope of achieving lasting improvement. at "primary
society level. The. same applie to management.
Trainees successfully completing ‘the new up-grading
diploma level course in management will be avail-’
able for secondment o unions as assislant managers.
" 48. One area in which progress has lagged is in
co-operative marketing of livestock and of pouitry,
eggs, milk and fruit and vegetables, which, being
highly perishable. require highly organised markeling
facilitics. A start has recently been made, however,
in these ficlds and will be given high priority during
the plan.

49. Special attention \will also be given to in-
creasing the participation of (he co-opcrative move-
ment in the distribution  system, beginning  with
relatively standard, fast moving lines in cveryday
demand. While the registration of some ncw con-
sumer socictics can be expected, these, on their
own, often tend o be vulnerable, and a substantial
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increase in co-operative trade will almost inevitably
involve the systematic development of co-operative
distribution at the relail Jevel and in wholesale trade
as a complement o and in dose co-operation with
ST.C ,

500 Progress alrcady  achieved in the field of
co-operative processing of agricultural produce will
also be consolidated and expanded, together with
the provisions of transport and storage. Recent
studies indicate that losses in store products at
village, primary socicty and. to a lesser cxtent, at
union level are such that high priority must be given
to the improvement of storage facilitics and methods
of pest control. The adoption of sound designs and
standards of  construction is parlicularly important.
Sorling, handling and storage of products and their
continuous protection from deterioration will form
an increasingly important part of the training of
all co-cperative stafl, particularly those who specialise
in marketing development.

51. The provision of services to' production co-
operatives will become an increasing part of the
work of the co-operative service. Production co-
operatives are o be created in forestry and fishing;
the devclopment of small-scale industry will also
érea!cv possibililies of production co-operatives of
¢raftsmen. The main thiust of development of pro-
duction co-operatives is 1o be expected, however,
in agriculiure as a result of the drive towards
Ujainea. ’

52. In summary, the Sccond Five-Year Plan will
represent a  transitional period during which  the
traditional markeling functions of the co-operalives
will be made more cfficient, for the bencfit of the
farmer, while new growth will be shifted sharply
in the direction of production and multi-purpose
primary sociciies. The responsibility of the Co-
operative Development Division for Ujamaa will be
to encourage the existing socicties to move in the
direction of preduction activitics as well as to
provide services to the Ujamaa communities as they
develop.

Problem:

How do vou distinguish Ujarmnaa communitics [rom
co-operutive sociulic_sf;\rﬂ-mciul]y production co-operalives?

(See” Note 2 immedintely below.)

* 5t
Notes:
l. Although the Tanzanian plan is given at leneth here,

cexamples ol the role that co-operative socictics arc
to play in Government plans could equatly well have

been taken from the plans of other Lastern Alricap
countries. The different plans have different emphasfs /1\
and a single Government's policy may cvolve over
time! Sce, for cxample, paragraph 200 of Kenya's
Development Plan for the period 1965-66 (o 1969-70
(1966) at page 200:
“2000 The foregoing difficuliies in no way detracet
from the importance of a  healthy  co-operitive
movement o the progress of Kenya's agriculture.
There is only ane course ol action open 1o the
nation. and thit is to strengthen the co-operatives
to play their role adequately. Quite apart from
social and palitical factors there is no doubt that
a strong co-operative movement would maximise
the incomes of Kenya's peasunt Tarmers by, on the
one hand, performing essential  Ninctions of pro-
cessing and distributing on a much larger and more
efficient seale than would be possible for the indi-
vidwitl grower, and on the other hand, piving him
a share in the profits associated with these operations
rather (han letting them acerue entirely 1o private
middle-men. A strong eo-operative movement would
also facilitate the expansion of agricultural credit
antd the technelogical progress associated with it,
among other ways by simplifying the collection of
loan repayments, thirough deduction of repayments
from o borrower’s crops proceeds at co-operulive
society level." : ..
Note the emphasis on the practical advantages of co-
operative sociclics and the brief passing reference to
“social and political factors”. - 2
2. For a fuller statement of the political vision’ of
Ujainaa communities, rcad (he following extract from

the writings of a leading poliw

J. K. Nyerere, Ujainaa—FEssays on Socialisim (Dar
es Salaam: Oxford Universily Press, 1968). pp. 124-
126:

“Ujamea Agriculture’

In a socialist Tanzania then, our agricultural
organisation would be predominantly that of co-
operative living and working for the good of all.
This means that most of cur farming would be done
by groups of people who live as a community and
work as a community. They would live together in
a village; they would farm together: market together;
and underlake lhe provision of local services and
small local rcquircments as a community. Their
community would be traditional family group, or
any other group of people living according to
Ujamaa principles, large enough to take account
of modern methods and the twentieth-century needs
of man, The land this community farmed would be
called “our land” by all the members; the crops
they produced on that land would be “our crops™;
it would be “our shop™ which provided individual
members wilh the day-to-day necessities from out-
side: “cur workshop™ which made the bricks from
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which houses and other buildings were construcied,
and so on.

Obviously such community activities would need
to be organised, would need to have a ‘“‘manager”

responsible for the allocation of tasks and their ¢

supervision. There would nced Lo be a “treasurer”
responsible [or the money carned and its administra-
tion, and a “‘governing committee”™ which is able to
take cxecutive decisions in belween general meetings.
But «ll these people would come frem among the
communily, and must do so if it is to be a real
socialist unit. They would be members of the com-
munily, not outsiders, although at the beginning
there may be an advantage in attaching to such
schemes soine technical and cther advisers if thé
right kind of expert can be found.

Such groups are possible in Tanzania—indeed a
few “alrcady cxist. There is no need to wait for the
Government to organise them and give all the instruc-
tions. Nor would it be sensible to cxpect everyone
who joins such a group to be willing to think only
of the community interest and never of his own.
Such unsclfishness is rare in man, and no social
organisation should be based on the expeclation
that all members will be angels. 'What is required
is a sensible organisation which can be shown to
bg to the bencfit of all members. This can be done
if every member has certain responsibilities {o the
community, and is able to sce his benefits from it
because they are benefits to himself and (o his own
village. ‘ '

The essential thing is that the community would
be farming as a group and living as a group: in-
vestment in the community farm would be invest-
ment in the farm of every member; investment in
the village—such as a clean water supply—would
be of beeefit lo every member. The return from
the produce of the farm, and from all other activities
of the community, would be shared according to the
work done and to the needs of the members, with
a small amount being paid in taxes and another
amount (which is determined by the members them-
selves) invested in their own luture. There would be
no need to exclude private property in houses or
even in cattle; somc energetic members may wish
to have their own gardens as well as share in the
community farm. The extent of the privale actions
may well vary from onc village to another, but
always on the basis that no member is allowed to
exploit  another—nor to exploit a non-member—

I
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and that all must play a Tair part in the life of the

community from which thev al! benefit.”
% * *

(b) Zambia. Co-operative Socictics Act. s 3.

3. The Minister shall take such mecasures as he
deems advisable for the encouragement generally
of co-opcrative devclopment for cconomic, social
and cultural purposes and human advancement on
the basis of self-help and. in particular, but without
limiting the gencrality of the forcgoing, for the
cnccuragement of the crganisation of co operative
socictics as a means of—

(a) improving' the economic situation of (heir

members;

(b) contribuling to the economy an increased
measure of democratic control of economic
activity;

(c) increasing personal and national capital re-
sources by the encouragement of thrift, the
prevention of usury and the wise usc of
credit: '

(d) increasing incomes and employment by a
fuller utilisation of resources, including the
bringing of new land into productive usc, the
marketing and processing of agricultural and
natural products, the development of local
industries and processing of raw malterials;

(e) improving social and cultural conditions and,
where appropriate, providing supplementary
services in housing, health, education and
communications;

(N raising the level of general and technical
knowledge of members of societies.

* B3 &

Problem:

Do you see any advantages or disadvantages in specifically
dclegating responsibility for the ‘encouragement of co-
operative development in the Co-operalive Societies Act?
Are there any limits placed on the Minister’s discretionary

power?
% % *

Note:

The Zambian Government has spelled out its goals and
guidelines for co-operative development in its  Second
Development  Plan, What is the relation belween the
plan and the duties placed on the Minister by section 3
of the Co-operative Socicties Act?

ES * *

Zambia, Second National Development  Plan,
January, 1972, to December, 1976 (Lusaka: Ministry
of Development Planning and National Guidance,

1971), p. 81:

O




E. Co-OPERATIVE DEVELOPMENT

137. The development of the co-operative move-
ment occupics a central place in the philosophy of
humanism and the creation ‘of viable forms of co-
operative activity is scen as an essential clement in
rural development, as well as in Zambian enterprise
in other spheres. At this stage, the promotion of
cffective co-operative sociclies depends heavily upon
the Co-operative Department of the Ministry of
-Rural Devclopment, but as further training js under-

taken and established, and unions and socicties gain

in experience, the movement must make collective
cfforts 1o stand on its own fcet.

138. During the FNDP, emphasis was given to.

the rapid cstablishment of co-operative farming
socicties supported by management and mechanisa-
tion scrvice provided, where possible, by Govern-
ment, together with subsidies for clearing land as
well as generous loans from the Credit Organisation
of Zambia, which many societics were not in a
position to use effectively or repay. The process
of amalgamating these societics into unions with
prospects of achieving economic viability will be
continued during the SNDP. At the same time, a

start has already been made to shift emphasis to-

wards (he establishment of- service co-operatives
bascd upon existing markcting-orientated societies
and those of the farming societies which show signs
of viability. As already mentioned in the section
dealing with markeling, it was only in the Eastern
Province that the co-operative movement had made

substantial profess al ‘the time of independence.
The lessons learned, however, indicate that the
marketing lunction, properly mahaged. can be ex-
panded to include supply ol basic consumer goods
as well as agricultural requisites, distribution of
agricultural credit and, in some cases, transport and
processing. It is in these fields that the multi-
purpose co-operative has the greatest part ‘to play.
139, Guidelines for the co-operative movement
during’ the SNDP have been fermulated and are as
follows:

(a) a co-operative society should meet a real
cconomic necd and have reasonable prospects
for success as well as being of bencelit to the

. members:

(b) prospective members should receive adequate
co-operalive education and information about
the operation of a society before registration
takes  place, and committee and member

++ cducation should continue thereafter:

() members must themselves contribute suflicient

funds to cnable operations to cemmence,

v

Government  assisting with items  such as
water, roads, cfc., in the case of a farming
socicly, or with credit in other cases in
accordance with the normal criteria for credit=
worlhiness; -

(d) there must be an_assufance of competent
management befope the commencement of
opcrations of a new socicty;

(¢) members should initiate and run co-operative
societies themselves; Government’s contribu-
tion should be to stimulate and promote sclf-
reliance; '

(D) in the case of farming socielics, sophisticated
forms of mechanisation and capital-intensive
techniques gencrally should be avoided unless
it is within the competence of members them-
selves,-the emphasis being instead on improved
seed, correct use of fertilizer and aninial-
drawn implements; ’ i

(g) more ecinphasis must be placed upon the
selection and training of co-operative leader-
ship, and there must be an adequale number
of members able and willing to give (heir
time and energies to committece work before
a socicty is formed;

(h) primary societies should be grouped into
unions, and common scrvices established
wherever possible;

(i) to deal with the vast rcorganisation and
consolidation of existing co-operative societies
which is required, as well as to ensurc that
future societies are established on a sounder
basis, there will be a comprehensive planning
team in the Department of Co-operatives and
improvement in the quality of provincial and
district co-operative exlension stafl.

% i

ES

(v) Evdluation of Governnient Invalvement in
FEastern Africa

G. Hyden, “Co-operatives and their Socio-Political
Environment”, in C. G. Widstrand (ed), Co-opera-
tives and Rural Development in FEast Africa, pp. 71-
76 (footnotes omitied):

ThHE GOVERNMENT AND THE CO-OPLRATIVES

The beliel in Government circles in East Africa
has been that the “consciousness’ and the “will”
of co-operative oiganisations can Ue strengthened
by applying a mixture of regulatory and educational
measures. The environmental obsiacles can be over-
come through Jegislative control and cxtensive educa-
tion. Here 1 shall be concerned with some aspects
of the experience gaincd in these efforts. In order
to fully understand how Goverament actions affect
co-operalives in different parts of CGast Alrica, it
is necessary Lo distinguish between threz ways in
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which co-operatives were sterted: i opposition 1o
Asian dominance in business, for local political
feasons, c.o., a.person wanting to show others that
he is doing something usefu! for his community,
and through Central Government initiative.

The first category belongs primarily to the period
before independence, the sccond (o the period just
around independence, and the third to the time after
independence.  Though there are cxceptions, the
most successful in terms of survival and business
expansion have been co-operaiives belonging to the
first catcgory. Several factors have contributed to
this: (a) they were started for ecconomic and nol
political reasons, (b) they were able to lay a solid
economic foundation for their activitics, thanks to
the favourable prices on the world market in the
1950s. and (¢) many werc able to benefit from
proper economic advice from Europeans who had
no political interest in these organisations as polilical
platforms. = .

The vast majority of co-operatives belonging to

" the sccond category, at least in Kenya, have failed

N

pr are now dormant, because the cconomic feasibility
of thesc societies was never seriously considered.
Much the same applies to the third category, though
a slightly higher proportion of those started by
Governments have remained in existence. In some
cascs. this is due to adequale preparation. In others,
however, co-operatives have been allowed 1o operate
despite financial losses, because Governments have
been reluctant to acknowledge their failures or for
other reasons have allowed them to continue to
function.

Though there are impoi'tanl differences beiween

. co-operative societics and unions within each of

the (hree countries, Government control measures
have usually been applied universally. This means
thal no distinction has been made between the,
economically speaking, rclatively successful unions
and their opposites or between those which had
previously developed an autonomous slatus  vis-a-
vis the Government and those which were partly
or tolally dependent on Government support for
their survival. The cxplicil reason for increasing
central control over co-operatives has been financial
mismanagement and the fecling that the Government
can save the poor peasants from exploilation by
cconomically more active members of the rural
communitics. Implicit in the mcasures, however,
has also been the desire to reduce the autonomous
powzer of some of the larger co-operative unions.
The control mecasures applied have been most

i

extensive i Lunzia, the most drastic acuon being
the Government  ‘‘takeover™ of 16 co-operative
unions in the country in 1968 on the grounds of
mismanagement and embezzlement. All the elected
managcment cemmitlees were replaced by Govern-
ment-appeinted carelaker commiitess, Also in Kenya
the powcers given to the Commissioner for Co-
operative Development (the principal Government
employce concerned directly with co-operatives) are
significant.  The 1966 Co-opcrative Socielics  Act
gives him the right to insist that all cheques wrilten
by a socicty bz countersigned by a Ce-operative
Officer. He can also insist thal small meno-crop
or single-purposc sccicties be amalgamaied into
sufficiently large viable multi-purpose units. He has
the right to dissolve society commitices that are not
performing their dutics satisfactorily (theugh this
particular right has, been applicd as frequently as
in Tanzania). Co-operative socicties also have to
submit monthly trial balances for approval by the
Department for Co-operative Development.
Though there has been a decline in cases of
deliberate fmismzmagemcnt' and embezzlement, this
has been obtained at what seems a high cost. The
new regulalory measures have considerably reduced
the organisational autonomy of the co-operatives
and made them *““handmaidens™ of the Governments.
The character of co-operatives as voluntary associa-
tions, belonging to their members, has been lost.
This has become particularly serious in the case
of those co-operatives that were founded long before
independence and had devcloped a sensc of auto-
nomy, financially and otherwise. The tendencies
toward centralised control have not been reccived
favourably by co-operative institutions like the
Kilimanjaro Co-operative Unions, the Bukoba Co-
operative Union and the, Victoria Federation of
Co-opcrative Unions—now the Nyanza Fedcration
of Co-opcralive Unions—in Tanzania or by the
Meru and Nyeri District Co-operative Unions in
Kenya, Though these control measuics have had
the effect of eliminating the most scrious financial

/

irrcgularities, they have in other respects had nega-.

tive implications. At least in Kenya, staff in co-
operative unions report that administrative overhead
costs have increased as a result of the new control
measures from above. Much more time is now spent
on filling in forms or writing rcports to salisly the
Co-operative Department. Much of the incentive to
act as co-operative leaders has disappeared. The
co-operative societics and unions arc no longer
* (heirs. Bxternal goal-selting has further reduced the
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capacily of these organisalions to compcte success-
fully with other institutions in the rural arcas. They
are unable to capture the attention and interest of
the neasants.

Y1 is ne coincidence that self-help groups in Kenya
are much more successful in mobilising support for
their activities than co-operatives are. Particularly
remarkable in this connection arc the mebati groups.
These consist exclusively of women, who jointly
collect money to employ a local artisan to build
a roof on somebody’s housc. (In the old days, women
used to do this themsclves, bul nowadays the
process is so complicated that a fundi must be
employed.)

Co-operatives started by politicians at the time
of independence or by the Government thereafter
are often kept alive artificially by the Co-operative
Departmenl. This may be done by various means,
bank overdraflts being the most common in Kenya.
The notion is that they can overcome their crisis
rand eventually become economically viable. The
prospects are very often bad and the experience
gained so far in Kenya not particularly encouraging.
The ordinary member has to pay a much higher
price than il he sold to a private trader. Thus, it
is nol surprising that, where the opporlunity exists,
peasants prefer to sell to the trader rather than to
their society or smuggle their produce across the
border to a ncighbeouring country where the price
is more aitractive. The social and political costs of
maintaining economically unviable units are also
high. Opportunities - for committce members and
staflf to learn management techniques are limited,
as most important matiers are decided by repre-
sentatives of the Co-aperative Department. The
learning capacity of the co-operative societics under
these conditions is limited; they act on “‘transfusion”
from another institution. They never get opportuni-
tics to develop structural arrangements on their own.
They become cripples with little ability to adjust to
changing demands and supports.

Another aspect of the paternalistic or tutelary
relationship to the Governiwent under which co-
operatives arc expected to flourish in East Africa
is the danger of adminisirative overload in the
latter. Policies devised by the Co-operative Depart-
ment are often such that they do not consider the
administrative and managerial capacity ol co-opera-
tive unions and socicties. Very ¢ften these policies
cannot be implemented, because there is nol the
qualified stafl to cxecute them. This has been a
scrious prablem in Kenya and may well be cne

rcason why the Government strategy now is to
consolidate and improve the quality of alrcady
exisling co-operatives. Over-ambitious targets have
already created scrious disappointments and rcactions
against the Government., Morcover, as usual, it is
the peasant who has suflcred.

The danger of giving the co-operatives more than
they can swallow results cither from a strong idco-
logical commitment on the part of the Government
to the promolion ol co-operatives or from an insti-
tutional struggle between individual ministries or
deparanents Lo boost their position  vis-d-vis one
another. In the first case, which applies to Tanzania,
it is the general acceplability of co-operative values
and the security of these organisations that cause
administrative overload. In the sccond case, of which
Kenya is an illustration, it is the marginal posilion
of co-operative values and the insccurity of these
organisations that create this problem.

The regulatory nicasures mentioned above have
had a limited impact on the socio-political cnviron-
ment of co-operatives, The fundamental obstacles
discussed carlier in this Chapter still remain. Though
the control measures have relieved the co-operalive
management from some difficulties, they have created
new ones, the more important of which have been
outlined above.

It would be wrong, however, to discuss Govern-
sment attempts to promole the growth of co-opcra-
tives without mentioning the supporling activities. Of
these, co-operative cducation is the most important
in all three countries. Educating staff in financial
management and organisational techniques, as well
as training commiltee mcmbers in committee pro-
cedures and other aspects of management have so
far been the main cducational activities. In all three
countrics a large number of co-operative lcaders
have been able to acquire new skills in running their
organisations. At the same time, however, il must
be noted that, with the exception of Tanzania,
where extensive correspondence education is avail-
able to ordinary members, co-operative cducation
has been confined to clected Icaders and appointed
stall only. Another limitation of co-operative educa-
tion so far has been its exclusive cmphasis on the
transmission of knowledge, while litde attention has
been paid to strengthening the modvation to work
for a co-operative purpose. There is also evidence
that the newly acquired knowledge of scveral com-
mitlee members and employees has not always been
used fer the common good of their organisation.

Theugh there are visible results of Government
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ctiorts 1o promote tiic growlit ai co-operatives, Jess
embezziement and greater familiarity with financial
administradion being most signilicant, neither the
regulatory nor the supporting activities of the Co-
operative Departments in the three countries have
climinated the fundamental obslacles to a strong
co-operative snovement. Factionalism in the com-
mittees remains promincnt. So dozs the tendency
for already privileged people to become leaders of
the co-operative sociclies and unions, thereby pre-
veniing the latter from developing into a front of
poor peasants against wealthier groups, both inside
and outside the rural communities. There is also
evidence that the Governinent control measures have
the effect of reducing the commiiment of members
and leaders alike to their organisation. Goal-selling
by Government institutions instead of by the co-
- operative leadership itself adverscly affects the
“conscioushess” and the “‘will™ of the co-operalive
Cinstitutions. The heavy foad of duties imposed upon
co-operatives by Governments in East Africa also
reduces the capacity (o store and usc information
adequalely and limits the ability to recombine their
parts in changing conditions of operation. Routine
activitics take precedence over creative thinking, The
co-operatives become bureaucratic and inflexible—
organisational cripples. ‘

(v) Possible Legal Limits on Government Powers

1. P. W, B. McAuslan, “Co-operatives and the
v Law in East Africa”, in C. G. Widstrand (ed.),
Co-operatives  and  Rural  Development in Last
Africa, pp. 109-110 (footnotes omitted):

Governments would do better to appreciate that
. the price of a viable co-operalive movement may
well be a lew failures amongst primary societics,
and should not seek to eliminate all of them.

This may, however, be a counsel of perfection,
and a more realistic approach for the lawyer would
be o ask how can the law be framed so that the
Government has the power to act when necessary
yet the enthusiasm and democracy of the co-opera-
tive movcement is not crushed by the ever present
threat of Government intervention. There are {wo
~possible solutions here. First a distinction should be
drawn in the law belween “‘ordinary™ and “‘extra-
ordinary” Government powers. The ordinary powers
arc those which can be used (o assist and help the
co-operative movement to supervise itself and they
should be so drawn that their exercisc takes place
as an act of partnership between Government and

vartous  oreans of the co-operative  moveent-—
CU.T. in Tanzania and the Districc Unions in
Kenya as” tends to be the practice alrcady in those
two countrics. Thus the law should be phrased in
such a way that the Central Government may nol
act until it has been invited to by, or consulted with
the relevant part of the co-operative movement.
The extraordinary powers of regulation and cocrcion
are those which allow the Government Lo intervene
on behalf of the ‘State in the affairs of the co-
operative movement when supervision in parinership
has failed.

Special procedures should be required to be fol-
Jlowed before these powers can be activated so as

o ensure that they arc exerciscd only for good.

reason. To put the matter succinctly, the greater the
power the Governments have over the co-operative
movement, the greater the need for procedural safe-
guards over the exercise of the power and the greater
the nced to explain and justify the exercise of the
powers before it takes place. Although both the
Kenyan and the Tanzanian Acts provide for some
safeguards, there is a lack of consistency aboul them,
and one may query the desirability of provisions
allowing appeals to the Minister from a whele range
of exerciscs of power by the Commissioner or Regis-
trar since such provisions are a constant invitation
to the Minister to intervene in the work of the
Co-operative Department on no very clear principles
at all.- Here, too, a division should be altempted
between exercises of the “extraordinary” interven-
tionist power where there are good reasons for
ensuring that the ultimate responsibility is on the
Minister, and excrcises of the “ordinary” partnership
power where if formal appecals are nceded at all,
they could lie to a pancl of persons drawn equally
from the administration and the co-operative move-
ment. Such a division of powers, clearly set out in
the Jaw could do much to rcstore the co-operative
movement’s faith in itself and maintain its demo-
cratic cthos. \

Secondly, Governments could establish a system
of compulsory co-operative insurancc in which all
primary socicties would pay an annual premium in
return for which the members would be covered
against loss caused by the dishonesty or gross nesli-
gence of stall and/or committee members: naturally
a socicty which had had to claim on the insurance
fund would have to pay higher premiums in future
so there would be a dircet incentive on members to
be active in the management of their socicty and
the movement as a whole (for the general level of
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~remiums is fixed by the degree of risk, involved

the insurance) which does not seem Lo exist at
the moment where in the final analysis, the Govern-
ment bails out the movement. Such a system might
render less necessary the tight administrative ¢ontrol
exeraised ovor or proposcd for the moverdnt, and
that, tos, would heip re-awaken members” interest
in their primary society.

' n x *

. Privitrces GRantED TO Co-OPERATIVE ,
SocInTIrS

The co-operative societics legislation grants.co-
operative socicties certain  privileges nol usually
given business organisations. Three of these privi-
Jeges are set out below. Why should co-operative
socictics be given these privileges? Arc these privi-

Jeges of any particular value to a co-operative

society? Do the privileges give co-operative societies
a competitive advantage over private trading com;

H f .o L5 .
panies? Note that some of these privileges are given

~the-*produce-company”. permilted_by_the > Kenyan
Companies Act, s. 388, which is examined at pi???
infra.

& 1* ®

d) Exemption from the Restraint of Trade Doctrine
Kenya, Co-operative Societies Act, ss. 29 (2) 30 (1),

29. ... !

(2) No suit, claim, action or proceedings shall be
maintained or contested by a registered society and
any, of its members on the ground that any by-law
of ‘the society conslitutes a contract in restraint of
(rade. o ) ' B
b 3_0. A1) A registered socic;;j/ which has as one of
its objects the ‘disposal of any agricultural produce
may enter into a contract which its ‘members, either
fip its by-laws or by a scparate document, binding
the members (o dispose of all their agricultural
produce, or such amounts or descriztions of the
game as niay be stated therein, to cr through the
soci\eq’y, and the contract may bind itc members to
produce the quantities of agriculturzi produce therein
specified, and the contract may also provide for
payment of a specilic sum per unit of weight or
other measure as liquidated damages for any breach
of the contract, and any such sum on becoming
payable shall be a debt due 10 the society and shall
be a charge upon the irmmovable property of the
member (subject (o regiztration »f the charge under

the law under which the property is registered) and
all stock then being thereon.

(4) No contract entcred into under this scciion shall
be contested in any court on the ground that it

constitutes a contract in restraint of trade,
* * x

@iy Special Charges

(@) Kenya, Co-operative Societies Act, ss. 32, 49:
32. (1) Subject to any other wrilten law as to
priority "of debts, where a registered socicty has—

(a) supplied to any member or past member any
sceds or manure, or any animals, feeding
stufls, agricultural or industrial implements
or machinery o materials for manuflacture

- or building; or '

(b) rendéred any services to any member or past

7 member; or

(¢) lent moncy to any member or past member

.o enable him to buy any such things as
aforesaid or to obtain any siich services, the
socicty shall have a first charge upon such
things or, as the case may be, upon any
agricultural produce, animals or arlicles pro-
duced therewith or therefrom or with the aid
of such money. Hig

(2) The charge shall subsist for a period of two
years from the date of supply, rendering of the
services or loan, as the case may be. -

49. A registere‘d society may from time to time,
with the consent of the Commissioner, charge the
whole or any part of its property, if its by-]aWs
expressly empower it to do so and to the extent 1o

which its by-laws empower it to do so.
F #* * )

. (b) J. P. W B. ]\Zlcl\uslnn, }“‘Clo-opcralive's audl

the Law in East Africa”, in C. G. ‘Widstrand (ed.),
Co-operatives and Rural Dew‘flopmenl in Last
Africa, pp. 114-115: ] -

The law provides for mortgages, charges, and
confers on the mortgagee the traditional remedies
of appointing a recciver of the income from the
property morlgaged, leasing and ultimately sale of
the mortgaged property (and equivalent remedies
are provided in the Chattels Transfer Acts of Kenya
and Tanzania in respect of charges over moveable
property), yet becausc the climatc of opinion in
socicly docs not appear to be gearcd to the social
importance of repaying loans from co-operative
societies or banks or governments, borrowers’ Jegal
remedies have to be put into the front line rather
than kept back as a Jast resort, and indeed have to
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be suppicmented and made easier 1o use, a clear
indication that they are notl scen as a distant threat
any more. Another important factor here is that
very little credit from private internal sources finds
its way via lending - agencies like the Tanzanian
N.D.CA. or the Kenyan ATF.C into agricultural
development; most of the funds comec either from

taxes or external loans, and where the latter are’

invalved, latitude on repayment is sevgrcly circum-
scribed. .

But haw realistic is it to base a system of securily
for agricultural credit on mortgages, charges and the
possibility of realising them? ls it politically feasible
to foreclose on hundreds of smallholders, to sell the
property ol debtor primary societies, and to bank-
rupt co-operative unions? Kenya, it is true, has
dispossessed farmers in the settlement schemes with

temporarily beneficial resulls as regards repayment

of loans, bul far fewer farmers have been dispos-
sessed than have been seriously in arrears with loan
repayments. In Tanzania, the Presidential Committee
renorted many cases of societics heavily in debt, but
remedy was always a grant-in-aid from some
Government fund and a “re-organisation” of the
society; at most it might be deprived of credit from
the N.D.C.A. and N.C.B. for a period. It seems that
in these countries too then, despite a repayment
problem and the deliberately easier availability 1o
the lenders of remedies to-realise their security, in
the final analysis the remedies arc nol often used,
and cannot often” be used. Their credibility suffers
accordingly. There is, (00, an additional reason why
these remedies are less than adequate; they are
derived from a law which lays great slress on
individual rights in property, yet have been grafted
on to a system of co-operative credil with little or
no change. A remedy which might be perfectly fair
and workable when applicd to-'an “individual loan
defaulter ceases to be either when applied to a
society which because of defaulters amongst its
members has difliculty in repaying a loan.

The position on repayment is then that there is
no or no sufficient climate of opinion or communal
pressure to repay loans, and the cxisting remedies
of lenders fit uncasily into a co-operative framework
and in any cvent are practically unusable through
nolilical factors.

* * *

(iii) Compulsory Marketing

(a) Kenya, Co-operative Socictics Act, s.48:

48. (1) Upon application by any registered society”

>

]

which can show that its members in the whole of
Kenya, or in any particular part of Kenya, produce
at least 60 per cent of all the agricultural produce
of a particular kind produced in Kenya, or in that
part, as thc case may be, thc Minister may, by
notice in the Gazette, tequire that cach producer
of that kind of agricultural produce, in the whole
of Kenya or in that part, as the case may be, shall
sell such kind of agricultural produce produced by
him to or through the society, whether he is. a
member thereof or not.

(2) Every such producer who is not a membtr
of the society shall be subject to all such conditions
and obligations to which he would have been subject
if he had been a member, and the society may,
and shall if so requested by the producer, deduct

from any funds received or held on his account

a part or the whole of a share subscription sufficient
to qualify him for membership, and shall admit
hiti to membership on the' complete payment of
such subscription.

% g *

(b) O. Okereke, “The Place of Marketing Co-
operatives in the Economy of Uganda”, in C. G.
Widstrand (ed.), 'Co-operatives and Rural Develup-
ment in . East Africa, pp. 160-16] (footnotes
omitted): L 3

[The Ugandan] Government’s decision, since 1963,
not to introduce
industry has been welcomed by the Uganda Co-
operative Alliance on similar grounds that *‘frec
competition would make it difficult for new entrants
in“the industry to operate”, that experience has
revealed the use of “ruthless-and unethical methods
in free competition™. "

‘Co-operative unions,-on their part, favour being
granted monopsony rights in their respeclive areas
as a means of ensuring greater use of their ginning
capacity. This syste’rﬁ, however, deprives growers
not belonging to co-operatives “in those places, of
getting the benefit of higher prices inherent in situa-
tions of competitive buying, especially,  as such
growers are not in a position to gel such other
benefits as bonuses from the processors, unlike the
co-operative members. By this one-channel market-
ing measure, the co-operative ginnerics arce assured
not only of an increase in their throughput, but also
of a greater access to the source of raw material.

The status quo has been altered. Yet to replace
onc sct of monopolisls/monopsonisls with another
set does not alter the basis of the arewent against

|
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Co-operative Principlis, sel out

/
monopoly powen. In: (His: conmectiony. thee market:!
¢ turc has a racial clementi Itiwould Jappearithity
the motivation for this privileged® position::in- which:

the co-operative movement has been entrenched is -

political,. rather than economic, in. terms of the
economic’ arguments for monopoly power, and it
seens to be a measure to-redfess the imbalance of
the past. The restrictions placeds. in the :past, by
carlicr coloniale administration” in- the “country, on
African entry inlo trade and commerce, have been
a source of grievance and agilation. Cc-operatives
are, thercfore, now being used by the indigenous
Government, as an institutional framework to
Ugandanise the agricultural sector and thus, serve
as a vchicle for the redistribution of income and
economic power.

A.v1ew widely held is that the granting of the
movement tHis monopoly power can only be justified
if it is for a limited period—during the formative
years of the movement—otherwise, Government
‘Becomes a kind of “Godfather™ for an indefinite
period, and that may stifle the initiative of the
movement.

Within the movement Jtseli competition betwecn
the co-operative union ginners would give all growers
the advantage of higher prices, but since the cotton

3 is fixed by law, this is hardly the case.
* * *.

Note:

For a comment on the compatibility of the compulsory
marketing provisions with co-operative principles, see the
excerpt from the Report of the IL.C.A. Commission- on
_'T['-ﬁ_@ supra.
S Iy

x *
Problems:

*1. The Ugandan legislation does not include a compulsory

« marketing provision. What rcasons might a Ugandan

legislator give for not including such a provision in
Ugandan legislation?

*2. Should the Registrar of Companics or the Minister to
whom he is responsible be given authority in the
Companies Act to grant a company or a class of
companics a monopoly of a certain trade or industry?
Would such power be analogous to that given the
Minister under s.48 of the Kenyan Co-operutive
Socicties Act? d

* * *
SOCIETIES IN

E. Propi.EMS FACING CO-OPERATIVLE

EASTERN AFRICA

Complaints have been made about the operation
ro-operalive socictics in practice. Consider the

{dldwing summaries -of [somei cofr thidse-ccomplalnis!s.
Thwhat:extentraro thé conplaintsi the eesult'of overet
ambitious programmes of‘co-operative detclopment
or too high expectations? How' can thé complaints *
be mct by legislative or other action—or are they
the result of defects inherent in co-operative cnter-
prise? To what extent do private partnerships and -
companics sharc the problems outlined below? -

% * ®
. (1) Tanzania, Report of the Presidential Special
Committee of Enquiry into Co-operative Movement
and Muarketing Boards (1966), pp. 9-11:

.

Part Five
THE DEFECTS OF THE CO-OPERATIVES

40, It is not surprising that growth in the number
of societics, and in the volume of produce they
handle, of the spectacular proportions we have seen
should bring in its wake a number of deep-seated
defects, of which the problems we listed in Part Two
are symptoms. It is to these defects that we must
address ourselves if we would alleviate the symptoms.

41, It'is clear that one basic defect is that there
are a’'great many socicties whose members are un-
informed about the nature of co-operatives, how
they are supposed to function, the duties of the
committee of the: society and ‘thé powers and ~
responsibilities of (he members assembled in the
general meeting. Even less is understood about the
rclation between the union and the various marketing
boards, and between each layer and the Government.
The whole structure thus rests, in many places, on a
weak foundation; without an informed membership
co-operatives cannot function soundly.

42. A sccond basic defect is the shortage of appro-
priatc maiipower (o staff the co-operatives. Many
hundreds of society sccretaries had to be recruited:
in a matter of months, and required to start work
with little or no training. In many cascs, uninformed
or unimpressed as to their own responsibilities, the
committcemen of the co-operatives employed their
own rclatives, creating opportunitics for lmplopu'
use of power.

43, There are (wo aspects of the shortage of

appropriale manpower, although they are inter-
related:  dishonest employces, and inadequately

traincd employces. With regret we must report that
in a great many cases, sociely secretarics cngage in
petty thicvery, often in collaboration with a corrupt
committceruan  and sometimes not so petty. The
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reasons, while complex, are not far to scck. Olten
the secrclary is completely new to the concept of
employment and to the handling of other people’s
money, and the staff of the Co-operative Develop-
ment Division has been [ar too small in recent years
to represent a credible thrcat of punishment for
dishonesty. Again, since the societics were often
organised, in communities which had had inadequate
education in the meaning of co-operatives, the mem-
bers do not appreciate their power to rectify these
situations by dismissing corrupt or complacent com-
mitteemen, and the committeemen do not sce them-
selves as guardians of the interests of the farmers.
Indeed, while corrupt committcemen are not as

common as dishonest secretaries, the commilteemen °

often contributed to the dishonestly-administered
society by indulging in nepotism.

44, Tt is impossible to arrive at exact data’ as
to the extent of thefts in societies, but a general
indication of the order of magnitude of the problem
may be inferred from two detailed studies which we
made as 1o stock and cash losses. We studied 226
co*~n societies; of them, 53 socicties last year showed
stv  losses aggregating 0.2 per cent of the cotton
handled by all 226 socictics. These losses were
1 per cent of the product handled by the 53 societies.
We are informed that seed coftton when stored in
the society’s godown absorbs moisture, and that this
factor, in addition to the *‘broken weights” (see
paragraph 14) should result in deliveries by the
socicties to the ginneries of 2 per cent more seed
cotton than they credit to the farmers. Thus, among

those 53 sociclies, the stock losses amount to some:

3 per cent of the produce they handled. In addition,
a great many of the 226 societies showed stock gains
of less than % per cent. All these losses can be
attributed 1o theft or to ineptness or to some of cach
(although ineptness should as often result in stock
gains as losses). It is a fair inference thal 25 per cent
of the East Lake cotton farmers suffer an income
reduction averaging 3 per cent as a result of these
factors, and' that tlie remaining 75 per cent suffer
reductions averaging 1% per cent. )

45. We studied 136 cashewnut societies in similar
detail. Of a group of 89 in Lindi, Mtwara, Kilwa,
Masasi and Newala, 62, or 70 per cent, showed stock
shorlages, amounting in the aggregate to 13 per cent
of '~ quantities handled, worth Shs. 410,000/-. Our
st. , also shows that 62 of these 89 socictics (but
not the same 62 in all cases) incurred cash losses
totalling Shs. 119,000/-. Thus, it is a fair inference

that around 70 per cent of the farmers suflered.

ah

income reductions averaging close to 2 per cent. Our
study further shows that of the 21 societics in
Kahama the stock losses alone come to around
I per cent, while among the 26 societies in Tabora,
15 socicties incurred stock losses of nearly 4 per cent.

46. The farmers arc quite aware of these situa-
tions, and ask for help in their correction. We belicve
that such correction is of the first importance, not
only because of moral considerations, and not only

because of the money involved, but also because )

of the harmful effect of the situation on both the '
morale of the people in the movement and the

efficiency of the secretaries and the committeemen,
This last factor*should not be underestimated, secre-
taries and the commitleemen in league with them
(and perhaps related to them), interested in covering
the tracks of dishonesty, are less likely to devote
full attention to the proper and efficient conduct of
the business of the society.

47. The shortage of appropriate manpower mani-
fests itself not only in the dishonest employee, but
also in the inadequately trained employee. We deal
with this matter in Part Six (e) and (f).

48. The common thread in the manpower situa-
tion is the fact that the employees of co-opcratives
do not adequately regard themsclves as a profes-

sional group, with ethical standards.to live up to,

with career possibilities and with opportunities for
growth into situations of greater responsibility. On
the contrary, they generally feel that they are at the
mercy of uninformed and sometimes corrupt com-
mitteemen, who have the unrestrained power to
employ, fix tlic terms of service, and discharge all
employees of "lhe'éo-operativés. At times the rolcs

are reversed and a too-clever employee feels free .

{o run the committee, playing on his literacy and
greater knowledge, and secure against control by
others. '

49, The third basic defect we would mention is
the lack of democracy at the union Jevcl, In a great
many instances the farmer does not regard the
union as belonging to him. Often it is thought of as
an arm of the Government. Few unions have pro-
grammes designed to bring direct services to the
farmer or to interpret their functions to him. The
union committecman has considerable power, but
because he is clected by the general meeting of the
union is often too uinformed to usc his powers
wisely, or unwilling to challenge the union cstab-
tishment for fear of economic or political reprisals.

50. The fourth basic defect is the absence in the
co-onerative movement of a corps of skilled people
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who_can be called upon to render advice on prob-
lems beyond the scope of members and of employcees
whose cxperience has been confined (o the general

m of agricultural co-operative matters. This lack
nas already been f=l 25 {o transporiation problems,
and the ncgotiation ard drafting of contracts. As
the co-operative movement grows, the lack will also
be experienced in such ficlds as the making of
feasibility studies for agricultural processing plants,
the devising of financing plans and the making of
‘efficiency by experts trained in system and methods
work. )

51. The fifth and final basic defect is the sus-
ceptibility of the co-operative movement of political
interference. We have already mentioned the political

- decision to accelerate the growth of the co-operatives;
this decision, however sound in intent, has been
misinterpreted so as to justily exaggerated demands
for the premature registration of societies, a root
cause ‘of the present problems, Political interference
is also manifested in the deployment by commis-
sioners of the scarce personnel and scarcer vehicles
of the Co-operative Development Division. We should
also mention the frequent political pressure to open’
consumer co-operatives without adequate public
demand or appreciation, and the unfulfillable pro-
~mises sometimes made by politicians in stimulating
the formation of workers’ co-operatives.

52: Apart from the basic defects within the
movement, it must be appreciated that the co-
operatives have enemies outside the movement—the
private traders and others who have lost business.
These enemies have not given up hope of ruining
the co-operatives and they use devious tricks (o bring
about their downfall. Regretfully we must rcport
that some TANU officials, Members of Parliament,
and Regional Commissioners have allowed themselves
to be used- as tools by these cnemies of the co-
operatives, accepting dircctorships and financial
participations in their firms, and using their intluence
_to-Irarm the interests of this national movement,

53. It would be unfair and incorrect to recite the
basic delects of the co-operatives without cmphasis-
ing that they are the problems of growth. The
é_o-operalive movement is basically sound, and the
task is to overcome the defects. We have no doubt
that the, 2an and will be overcome.

* * *

Note: !

. B , \ .
The Special Committee also reported oral complain(s
made to them in the course of their inquiry. Among the

gricvances presented by farmers were the following (pp.
3-4);

“11. We were induced to join socictics with the promise
that in addition to the paymenl we receive when we
deliver our crop to the society, we should receive a
¢ sccorl payment when the crop is finally marketed by
the board. But pow we find that there is no sccond
payment; instcad we are told cvery year (hat ow
societics incur losses.
12. This leads us to belicve that socictics have been
instituted not for the purpose of protecting us [rom
the exploitation of the former middleman, but to place
us under another worse type of middleman under the
cloak of co-opcrative socielies, unions and markeling
boards.
13, We complain of the continuous cconomic plunder
which we ecndure from the corrupted emplovees and
committecemen of the co-operative societies and unions,
whose behaviour no person on earth can long (olerate.
These employees and committeemen  hive Jwerr—roni-
pletely infested with the discases of nc;:olism and
dishonesty. We also complain that NUTA is'too aggres-
sive in protecting the employees ol societies who we
can scc are drunk, or who we know are dishonest cven
though a casc of thesc cannot be proved in courl.
16. We complain of the inefliciency of  most of the
societies’ and unions’ eniployees:and committeemen, and
we do not believe they can ever do better unless they
undergo thorough training in (heir work., S
17. We further complain of the undemocralic mal-
practices of socicties and unions’ commiltcemen, whc
scramble to retain their seats in' these committees, thus
stopping all chances of remedying these shortcomings
by substituting more enlightened committeemen, i

25. Lastly, whilst we assure the President that we

appreciate the desirability of substituting co-operatives

for the privatc traders, so far we strongly object to the
, way in which this is being done.”

* * *®

(i) O. Okereke, “The Place of Marketing Co-
operatives in the Economy of Uganda™, in C. G.
Widstrand (ed.), Co-operatives and Rural Develop-
ment in East Africa, pp. 171-173:

Drawbacks of Co-cperatives! :

In spite of the potential advanlages of co-opera-
tive enterprise, co-operatives all over the world arc
faced with a number of problems. In the perform-
ance of their functions, the Uganda Co-operatives
have faced a number of diflicultics which constitute

ment and board members and disloyalty of members.

Mual-administration. The cfticiency of the move-
ment, to a very large cxtent, depends upon the
efliciency of the staff running it. Invesligations into
the allairs of most co-opcerative unions have shown
that there is a large measurc of mismanagement in
1. O. Okercke, “The Strengths and Weaknesses of the

Co-operative Movement in Uganda™ in E. B. Riordan
(cd.), Agricultural Marketing .in Fast Africa (... )t
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them. The standard of management in the move-

ment is poor owing to a number of factors:?
(a) unsatisfactory recruitment policy, whereby
mediocre local personnel is preferred to outside
expertise, (b) insufficient locally trained and ex-
perienced managerial stafl to run the unions and
socicties, (¢) limited training facilitics for co-
operalive personnel, (d) growing size of the unions
as business units being out of proportion to the
available calibre of management, (e) lack of ctfec-
tive control from the Department of Co-operative
Development over the movement. The recent
establishment of the Ministry of Marketing and
Co-operatives is aimed at increasing the super-
visory- role of the Government.

It must, however, be borne in mind that since
entry by Africans into commecrcial and industrial
activitics was restricted in the past, it is not surpris-
ing that managerial experience is not yet developed
as it should. Hence mistakes are made in running
the Co-operative movement jn Uganda. It is for
the reason that the Uganda Government has em-
barked upon a wide range of training programmes

- co-operatives, such as management training
courses, as well as courses dealing with accounting,
book-keeping and marketing methods for co-opera-
tive officc bearers and board members.

Incdequate capital resources. Apart from lack
of. people with- adequate business know-how to
manage the aflairs of the movement, co-operatives
have insufficient capital of their own. Because of
that, they depend, to a large extent, upon the Gov-
ernment for funds. For cxample, in buying cotton
ginneries and coffee factories, the Government lends
the movement 90 per cent and 66% per cent, respec-
tively, of their capital costs. In the group farm
scheme, funds for credit distribution to members

come largely from Government. For example in the -

1966-57 crop scason, the movement was only able
to raise 10 per cent:of the finance from its own
sources, to lend to members. This financial problem
is exacerbated partly by the inability and 'unwilling-
ness of members to pay their dues promptly, and
partly by misusc of funds in certain cases.
Conflict  between  the management  and  board
members. Due o inadequate knowledge of their
rights and responsibilitics, board members, in some
cases, tend (o interfere unduly in the running of the
isiness of the movement. Board membears are
supposed to confline themsclves to policy-making,

2. Republic of Uganda, the Report of the Committee
of Inquiry into the AHairs of all Co-operative Unions in
Uganda (1967), n. 50

: \

while the management executes policy, but in some
cases, board members want to do what the manage-
ment is expected to do, such as employment of
workers. Such a cleavage mars the smooth running
of a sociely or a union, Such was the case with the
Bugisu Co-operative Union, thus leading 0 a lot
of wrangling, with a consequent full in cflicicney.
Disloyalty of members. The question of members’
disloyalty is ticd up with the insufficient monctary
bencfits they get from their socielies and unions,
such as lower prices, delay in repayment for crop
deliveries and instances of embezzlement of funds
by officials of the movement. In such situations
membeis) loyalty has been severely strained 2nd
they tend to sell their crops to private traders for
higher monelary rewards. For cxample, one of the
reasons for the defection of the members of the
Kigezi District, Growers’ Co-operalive Union in 1965
was the fact that the union was paying its member
socicties a lower price for their coffee deliveries
than they could obtain from private buyers. The

remedy for this disloyalty has been seen to lie in
giving the movement the monopsony of crop market-

ing in the country.
* * Lo

Note:

To what extent arc the drawbacks complained of the
reflection of values adopted from Western concepts and
imposed on traditional values? See S. E. Migot-Adholla.
“Traditional Society and Co-operatives”, in C. G. Widstrand
(cd.), Co-operatives and Rural Development in East Africa,
p. 34

“Insuflicient participation by peasants, represented by

poor attendunce at co-operative sociclies' nieelings or

non-involvement in activilies other than the purely
economic, may also be associnted with the
of development in the \\'Q\J‘:r socicly., Some of the
et i .
preblems encountered by thE co-operative movement 1l
ast Africa are due to organisational failures of a social
and economic nature. Problems of the inelliciency of
commilteemen, for instance, relleet the transicnce of
sociely and the low level of a kind of education that
ensures informed participation. The social meaning of
such incfliciency  doubtless deviates from  the ailicial
notion derived from  Weslern concepts  because it in-
volves an atempt to adopt values derived from the
autochthonous system in which perlormunce s con-
ditioned” by social solidarity, These values deal with
multipléx secial and economic disruptions  caused by
the incomplete realisation of o money econoniy under
conditions of great instability.”

* * *

(i) P. W. Westergaard, “Co-operalives in ‘Tanzania
as Economic and Democratic Institutions”, in C. G.
Widstrand (cd.), Co-operatives and Rural Develop-
ment in East Africa, pp. 147-151 ({ootnotes omitted):
" Efficiency of co-operative societies. In a competi~
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tive cconomy, in which co-operatives compete with
private (raders, the cflicicncy of the co-operatives
© - be judged by whether they suceeed in surviving
o, not a~d, if they do, by the surplus they realise,
regard being given to the services rendered to the
members, including the growers’ prices. Under a
compulsory one-channel marketing  system, as in
Tanzania, no competition cxists and the efliciency
of the co-operatives can, therefore, not be judged
by whether they survive or not, as in a compctitive
regime. The efficiency of any one markeling organisa-
tion can be judged, however, if there are many other
organisations in simifar conditions. The performance
of one primary society can be compared with the
performance of other societies with similar turnovers
and similar locations and if it is seen that there are
differences in performance (measured by, c.g., the
cost level), it can be concluded that there arc
differences in efficiency.

Quite a few comparative studies of the marketing
costs of primary societies have been made in
Tanzania in recent years and they do confirm that
there seem to be differences in the economic perform-
ance of co-operatives which can only be explained
by differences in the efliciency of the management.
It is belicved that differences in marketing costs can
be attributed (o differences in management cfficiency,

question then arises how the economic perform-
ance of the badly managed socielies can be improved.
In those cases in which inefficient management is
due to lack of skills and training education is clearly
one of the ways to improve the situation. This is,
of course, realiSed and the Co-operative College
and the Co-operative Education Centre in Moshi
are running extensive educational programmes.
Another way of helping to keep the costs down is
to increase supervision and control by co-operative
inspectors and this way is also being followed at
present. A third way in which management efliciency
could be improved would be lo introduce incentives
for the management. This is, of ccurse, not an
alternative (o the two other mecthods but rather a
supplementary measure. We have scen that the
Presidential Special Committee of Enquiry recom-
mended the introduction of incentive payments to
employees of the co-operative socicties. The recom-
mendation was accepted by Government and section
56 of the Co-operative Societics Act now expliciily
- allows such payments to be made.

An effective incentive system would relate the
incentive payments directly to the cconomic perform-
ance of the socictics. Rather than a fixed sum of

money payable under certain conditions, the incen-
tive payments to the management should be a ccrtain
percentage of the annual nett surplus. (This per-
centage may vary with the size of the surplus: the
higher the surplus the lower the percentage. By
such a system the bonuses would not be excessive.
but the incentive to reduce the costs as muln 25
possible would still be effective.) Any specific in-
centive system should take into consideration the
specific conditions of the society and should exclude
from the formula factors over which the employees
have littie control, such as the size of the co-
operative and freight rates. :

Incentives need not only be a question of money.
Incentives could also be of a “moral” nawre and
it seems that it would be relevant to study the
systems of ‘moral incentives” in other socialist
countries.

Democracy and efficiency. T have slated earlier
that the co-operative movement in Tanzania is far

from alone.in facing the problems of efficiency and -

democracy. Also these problems have been discussed
under the auspices of the ICA. In his inaugural
address to the 1966 congress, the President of the
ICA stated: Co-operation is at one and the same-
time a commercial enterprise and a democratically
controlled popular movement. 1t has, therefore, tc
meet a double requirement. Firstly, it must represent

the highest economic efficiency in a competitives -

economic setting, But, secondly, it must also main-
tain its character of a democratically controlled

self-help movement, for and-by and through the -

people. The double task of fulfilment these (wo
main. criteria has certainly confronted co-operative
organisations in practically all countries with prob-
lems which are both formidable and urgent. The
problem—as stated above—is that, if a co-operative
movement is too democratic, it may be too ineflicient
as a commercial cnterprise and may, therefore, not
be able to survive in a ‘“‘competitive economic
setting”, If a co-operative is to survive the com-
petition, it must be very cflicient, but, if it is so,
ihe risk is that it may losc some of its democratic
content, as expressed in the second (“new’) co-
operative principle (on democratic administration).

The way the dual problem of democracy and
cfticiency is stated above is, however, not rclevant
in the Tanzanian case and this is, of course, due to
the fact that the above statement refers to a “‘com-
petitive economic setting”, while co-operatives in
Tanzania have a monopoly position (this is, of
course, only true with respect to the marketing

-
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souteties). One could actually make the point that
a co-operative socicty in Tanzania could be both
undemocratic and incflicient and still survive, because
the survival is guarantced by the institutional frame-
work within which the co-operative operates.

The problems of democracy and efficiency, as
stated by the ICA, arc interrclated and the same
problems are faced by Tanzania, but—it seems—in
a more fortunate way than in a competitive economy.
I have already quoted the Presidential Special Com-
miltee, which pointed out that without an informed
membership co-operatives cannot function soundly
and I have also pointed out that an important aspect
of democracy is information. Growers today com-
plain about low prices (as growers have probably
always complained in any country).. Why is the
Government taxing us by collecting an export tax?
Why did the NAPB have a surplus of cashew-
nuis in 1968-69? (They seldom ask why the NAPB
had a deficit on the Coast Region crop in 1967-68.)
These things should be explained to them and they
should be told that there is nothing they can do
about, e.g., getting rid of (he export tax, except by
lodging their complaints through the democratic

inels open to them. They should also be told,
however, that, if they really want to get more money
from the co-operative society, there is one way of
getting it which is to some extent under their
influence and that is a Jowering of the handling and
administration costs of their society and hence an
increase in the surplus. It should be demonstrated
to them that there are some societies which are
apparently managed less efficiently than they could
be, judging from the performance of other similar
societies. It should be suggested to them that they
could decide to pay the management incentive
bonuses out of the annual surplus as a means of
lowering the costs of the society.

By linking the incentive bonuses directly to- the
surplus, there would be a built-in mechanism which
—one hopes—would increase the understanding of
the members of ‘“‘the nature of co-operatives, how
they are supposed to function, the duties of the
committec of the socielty and the powers and
responsibility of the members in the general meet-
ing”—to repecat a quotation from the report of the
Presidential Special Commiittee,

It seems that with proper information, as indicated
above, the members would at one and the same

e be given a better understanding of how the
system works and—by focussing their attention on
thosc clements of the marketing margin which they

\
can (indirectly) exert some influcnce on—pressure
would be put on thc management 1o be as eflicient
as possible, cven more so if the pressure were com-
bined with an incentive system. An incentive system
could, of course, be introduced both at the primary
society level and at the union level.

The fortunate thing about the interrelated prob-
lems of democracy and efliciency, as faced by
Tanzania, is that it seems possible tc formulate the

“internal rules of the game” in such a -way that

the democratic machinery of the co-operative move-
ment can be made more cfficient at onc and the

same time as the management is made more cflicient.
The common denominator of an increase in manage-.
ment efficiency and efficiency of the democratic:

machinery is information, relevant informziicn, How
the relevant information can be transmitted to the
members is a practical problem which should be

seriously studied and experimented with.
* * %

Problem:

* Do you agree that more information is the soluticn to

the efliciency of the co-operative societics? What does ¢
“information” include? Ts the principle of information: -

eflective in increasing the cfficiency of companics?
v * % *

PArT 2—A CONSPECTUS OF CO-OPERATIVE
SOCIETIES LEGISLATION IN EASTERN-:
AFRICA '

In’ this Part we survey the co-operative societies
legislation in force in Eastern Africa. We are con-
cerned with those co-operative society rules which
(1) implement “co-operative principles” and (2) give
a different perspective on partnership and company
law rules. We do not attempt to go into the details
of the co-operative socicties legislation, nor to call
altention to all the variations in wordings of these
acts: to find the answer to a specific question there
is no substitute for reading the act in force in yout
country.

(Note: Reference to the “Tanzanian Act” are to
Act No. 27 of 1968 in force in Mainland Tanzania.)

* * *

A. NATURE OF A CO-OPERATIVE SOCIETY
(i) The Objects of a Co-operative Socicty

Whereas a company may be formed “lor any
Jawful purpose”, a co-operative society must have
for its object “thc promotion of the cconomic in-

1oy
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terests of its members in accordance with co-operative
principles” (Uganda, s. 2). .

eral Eastern African laws sct out the objects
in more detail. Article 4 of the Ethiopian Co-opera-
tive Socictics Proclamation, 1966, {or example, states:

Societies oreanised under this Proclamation shall

have as their principal purposes and objects the

promotion, in accordance with co-operative prin-

ciples ans the requirements of social justice, of

better liviiz, betler business and better methods

of produciion by such means as:

(1) reducing the cost of credit;

(2) reducing the cost of goods and scrvices for
production and consumplion:

(3) minimising and reducing the individual impact
of risks and uncertainties;

(4) spreading knowledge of practical technical
improvements; or |

(5) may otherwise contribute to achieve the above-
mentioned purposes and objects.

The Zambian Act also has a morc elaborate pre-
__sentation. In addition to a definilion of *‘co-opera-
tive principles”, sct out at p. , supra, the Act
gives a specific definition of the objects of each class

of co-operative society which can be established

under the Act. Section 53, for example, states the
__objects_of a credit unione
A co-operative savings and credit sociely, in this
“art referred to as a credit union, may be regis-
sred for the promotion of thrift among its mem-
bers-and the creation of a source of credit for its
members at controlled rates of, interest, exclusively
for provident. or productive purposes.

See also section 17 which prohibits dealers or traders
from registering as a co-operative society:

Notwithstanding the other provisions of this Act,
a group of persons who desire to associate them-
selves together in trade or business primarily for
gain, without provision for the distribution of
profits amongst customers in proportion to patron-
age, shall not be registered as a society.

He. * X

Frohlems:

*1." Which formula do you prefer, the Ugandan, Ethiopian
or Zzlnll)ian’f What are the advantages and disad-
vanlages ol spelling out the objects of co-operative
societics in great detail? .

*2. Given the social functions which co-operative societics
also perform, should the Ugandan Act focus atlen-
tion solely on “economic interests”™? Docs this phrase
have any practical cflect?

3. Should the Companics Act or Partnership Act have
a more claborale statement of the objects of 1 company
or partnership? How might you [ermulate these objects?

* 0 *

(i) Classification of Co-operative Societies: Primary
and Sccondary Societies

Eastern Alfrican legislation distinguishes between
primary societies and sccondary socictics, Some Acts
also divide sccondary sociclies iito co-operative
unions and apex societies. The Ugandan Act, for
example, defines these different classes of socicty
in section 87:

“primary society” means a registered sociely under

this Act, the membership of which consists of

individual persons and includes other bodics
approved by the Registrar under scction 14 of this

Act;

“co-operative union” means a registered socicty

under this Act, the mcmbership of which is
_restricted o primary societies;

“apex society’” means a registered society under
this Act, the membership of which is restricted
to co-operative unions and includes a society
established to serve the co-operative movement
by providing facilities for banking. insurance and
the supply of goods and services.

The distinction beiween primary and secondary
societies has both legal and practical consequences.
Primary socictics, for example. may be registered
with cither limited or unlimited liability whereas
secondary societies must always be registered with
limited liability; members of a primary society must

participate in person at society meetings and each
member has only one vote no matter what his capital.

contribution, whercas members of a secondary
society participale by representatives and their votes

may be weighted according to their capital contri- "

bution. More important perhaps are the differences
which may arisc because of the greater sophistica-
tion of the participants in secondary societies and
the broader range of their activilics,

When examining the rest of this Part keep the
distinction in mind: does existing legislation deal
adcquately with the different problems raised by
secondary societies? '

# 3 *

N

Note:

For a study of the operation of sccondary societies, sec
the Ugandan Report of the Commission of Inquiry into

the Affuirs of all .Co-operative Unions in Uganda (1967
* s W

Problem:

+ “The relation of primary socicty to sccondary society
is the same as the relation between subsidiary company
and holding company. The problems which arise between
primary and secondary socicty are {he same as lhose which

= \
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arise between subsidiary and holding company. Company
taw rules should, therefore, be applied to these problems.”

Comment.
* * *

Gii) Clussification of Co-cperative Societies by
Activities Cuarried Qn

Eastern African legislation may apply special
rules to co-operative societics according to what
their activitics are. The Ugandan Act, for example,
makes two such distinctions. A registered society
which has as one ol its objects *“‘the disposal of
any agricultural produce” may contract with its
members that they shall dispose of some or all of
their produce through the society (Uganda, s.31).
The Acl also provides thal a registered society
which has as one of its objects “‘the supply of
commodities to its members” may not make any
loans nor allow any credit without the sanction of
the Minister (Uganda, s. 42 (3)).

The Zambian Act, however, sels out a non-ex-
haustive serics of definitions of co-operative societies
classified according to the activities which they carry
on. Each class is subject to special rules in addition
dc¢ : general rules applicable to all societies. These
cfaQses include: societies for rural development;
societies providing co-operalive services for pro-
ducers of natural products; building construction and
housing societies; credit unions; artisans’, crafts-
men’s and contracting societies; consumers’ societies;
and community service socicties. The special rules
governing credit unions (ss. 53-79) #llustrate the Act’s
method. These sections provide spceial rules for the
name of a credit union, its membership, its powers,
the commencing of its lending operations, the elec-
tion of ils officers, their duties, loans which may be
made, reports o be made, duties of supervisory
committee and auditor, cash reserves, and distribu-
tion of net surplus.

* * *

Problems: .- ’

*1. What advantages and disadvantages are there in spell-

. ing out the rules governing each class of soéiely?

2. Do the Companies Ac(s distinguish- between com-
panics according to the aclivitics they carry on? What
special rules might you wish to introduce?

*3. “A Companies Act may be lengthy and complex
becausce the persons interested in the legal rules govern-
ing companies are’ cither sophisticated or educated
~nough to hire a solicitor. A Co-operative Societics
.ct, however, must be short and simple because the
persons interested are neither educated nor do they

have access to legal advice.” Comment.
* * *

(iv) Transactions <with Third Pariies

Co-operative  socicties  have special® privileges
grantcd to them by law, such as exemption from
the restraint of trade doctrine, special charges over
members’ properiy, and even muarketing moacpolics.
These privileges might give co-operative scoieties a
potential competitive advantages over companies,
but ‘the privileges are balanced to some extent by
the limits placed on the transactions which co-
operative societics may enter into with non-members. .,
The Ugandan Act, for example, provides:

42, (1) A registered society shall not make a loan :
to any person other than a member....

43. (1) A registered society shall receive deposits:
and loans from persons who are not members
only to such extent and under such conditions
as 'the Minister may, from timc to time, in writing
direct. ...

44. Save as provided in sections 42 and 43 of
this Act, the transactions of a registered society
with persons other than members shall be subject
to such prohibitions and restrictions, if any, as
the Régistrar may, from time to time-in writihg,
dircct.

Section 44 of the Ugandan Act is supplemented by
Regulation 33: - .

. The Registrar may prohibit or restrict transactions
of any registered society with non-members if in
his opinion such (ransactions arc contrary (o
co-operative principles or involve any abuse of
any privileges accorded ‘to registered societies.

The Kenyan Act goes into greater detail on the
regulation of a societies transactions with third par- -

ties. Section 42 of that Act states:

(1) Save “as provided in scctions 40 and 41 i

[analogous to ss. 42, 43 of the Uganda Act]
of this Act, the transactions of a registered
society with persons other than members
shall ‘be subject to such prohibitions and
restrictions, if any, as (he Commissioner may
from time to time in writing direct, cither
generally or in any particular case.

(2) The total value of transactions entered inlo
by a registered society in respect of a parti-
cular kind of produce with persons other
than mcmbers shall not exceed, in any one
year, onc-half of all transactions entered inlo
by it in respect of that kind of produce.

(3) The net amount of all profits accruing from
transactions with persons other than members
shall be credited to the society’s statutory
reserve fund and shall not be available for
distribution among membersh____—
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By contrast with thc other Acts, the Zambian Act
sets down the gencral principle that it is for the
mermbers themselves to decide on the transactions
\ a co-operative socicly may cnter into with third
persons. Scction 2 of that Act defines “‘non-member
patron” as ‘‘a persor, not being a member, who
uses the services of a sociely to such extent as may

be provided for in the by-laws™.
* * x

Praoblem:

* Under the Ugandan Act what limits are placed on
the discretion of the Registrar to prohibit or to restrict
the transactions of a co-operative society with third per-
sons? What is the relation between the Registrar and

the Minister on this question?
* * *

4
B , THE SQOPL of GOVERNMENT CONTROL

'l'('

(1) Govemmenl Ojﬁc:als and Their Powers

The Easlern African legislation envisions at least
two "Government oflicials with cxtensive powers to
supervice the formation and operation of co-operative
societies: a Minister with ultimate control and a
Registrar  with day-to-day responsibility for the
operation of a co-operative department. That the
roles assigned to these officials or to the same official
may not be always compatible is recognised by some

he Acts. The Zambian Act, for example, pro-
" vides for a Minister (ss.3-7), a Director (s. 8), and
a Registrar (s.9): the, Director being in charge..of
providing services for co-operative societies while
the Registrar carries out the duties imposed on him
by the Act. The Ugandan Act, however, while
recognising a distinction can be made, provides that
the Commliglon\.r of Co opelduvc Dcvclopmcm
10

The Acts grant these officials specific powers and
impose specific dutics in numerous provisions scat-
tered through the Acts. In addition Lo these specilic
provisions, the Acts empoiwer the Minister to make
regulations and to exempl socielies from the provi-
sions of the Act. Secticn 79 of the Ugandan Act,
for example, authorises the Minister to make regula-
tions to carry out the provisions and purpose of the
Act and sets out a detailed list of specific regulations
which he may make. Scction 80 (1) then stales:

“Notwithstanding anything contained in this Act,

the Minister may, by statutory order,

(a) exempt any registered society including any

probationary socicty from all or any of the
provisions of this Act, the regulations made

under this Act and byc-laws subject to such
conditions, exceptions or qualifications as the
Minister may specify in such order; or

(b) apply to any registered society all or any of
the provisions of this Act with such modifica-
tions as the Minister may specily in such
order.”

Below we list the powers and duties of the Minister
and Registrar in Uganda. As you study this list note
the forimal roquirements with which these officials
arc required o comply when exercising certain
powers and the extent to which the Registrar’s
decisions are subject to an appeal to the Minister.

Minister's Powers:

s. 1 (3) by statutory order, may de]c0ate Rwlslrar s
powers

8.5 approval required for registration of co-opera-
live union and apex society

s. 8 (8) hears appeal {rom chlslrclr on amendmen?t
of bye-laws required by Registrar

5.9 hears.appeal from Registrar’s refusal to.regis-
ter a society or ils bye- Jaws

s. 21 shall cause accounts of seciclies (o be audited
annually

s.23 approval required for estimates of expendi-
ture submitled by societies annually

8. 27 by notice published in the Gazerte, may direct
amalgamation or division of societies

s.41 by statutory order, may rcc]uu: or remit
dulies or taxes

s. 42(2) by statutory order, may prohlblt or
restrict the lending of money on a charge of
immovable properly by any society

s, 42 (3) approval uqmrud for loans or credit to
be extended by socicty among whose objects
is the supply of commodities to its members

s. 43 '1ppmv.1| required. in writing, for a society
to receive deposits and loans from non-members

s.45 may approve proposed investment of a
sociely’s funds in non-listed investments

s.49 conlrols National Co-operalive Education
Fund and delermines contributions of societies
to fund

s. 51 may hold mqmry into sociely

s. 52 mav appoint, in wriling, a supervisory mana-
ger following inquiry

.53 may appoint Supcrvisory manager without
inquiry :

s.55 may award costs of inquiry

s. 57 (1) may order cancellation of registration in
specified circumstances

s.57(2) hears appeal from cancellation order of
Registrar

5. 59 by statutory order, may modily provisions, of
the (ompamu Act which apply to co-operative
socicties

s. 65 hears appeal from Registrar or Liguidator
in winding-up




s.71 hears appcal from Registrar’s order sur-
charging oflicers of a socicty

s. 73 (6) hcars appeal [rom Registrar’s ducmon in:

settiement of disputes

s.77(4) by order published in the Guazette, may
declare society shall not pay remuneration in
certain circumstancces

s. 78 approval required for non-socicty to use the
word ‘“‘co-operative” in its name

8. 79 may make regulations to carry out the provi-
sions and purposc of the Act

s.80 by statutory order, may exempt a socialy

from the provisions of the Act, 1egulat1 ans, or

byc-laws

s. 84 may delegate his functions to Registrer

- 8. 85 -may give directions to Registrar or cormit-
tee of a.society

s. 86 by statutory instrument, may appoint day
on which Act is to come into force

v
.

Registrar's Pewers:

5.2 must be convinced that proposed society can
promote economic intercsts of members
s.4(2) may require applicants to submit further
information
8.5 may register society
s. 6 may register probationary society
7 may cancel registration of probationary socicty
.. 8 may register amendments to bye-laws
s. 8 (6)-(8), may order amendment of bye-laws
8. 12 (2) decides disputes over age of member
s. 14 writlen permission required -for company or
unincorporated body to become member of a
society
's. 16 consent required for person to become mem-
ber of more than one society with the same or
similar_abjecls
5. 21(6) may ﬁ:uf fee for inspection by public of
a souctys accounts
s. 24 prior approval required for voluntary amalga-
mation
5.25(4) hears appeal of creditor on voluntary
amalgamation or (ransfer of assets
8,26 _controls voluntary division of a society ,
. 5,28 may order society to produce cash and books
for inspection
.42 (1) (a) may permit society to make ]o‘ms to
another society
s. 42 (1) (b) prior approval in writing required for
society to stand surety for loan granted to
society’s emploveo
5. 44 by written dircction, may prohibit or restrict
transactions which socicty may enter into with
non-members
s. 46 prior written approval required for distribu-
tion of dividend or bonus
s. 47 (4) approval required for society to cstablish
plovldult fund for pensions for employees
s.49 (2) prior approval required for charitable
contributions
8. 52 (6) must report to annual gencral mecting of

" '

soviely to virich-Minister has appointed a super-
Visory matiaier

$. 54 may inspuct books of indebted socicly

s. 55 may apporlion.cmls of inquirv

$. 57 (1) may cancel sogistiation in epecified cir-
cumstances

$.57 (4) order required before a society can be
wound up

.58 by order in writing, may canccl registration
when less than ten members

. 62 may appoint liquidator

.63 may guide and control liquidator

.64 (list of specific powers in liquidation)

.70 may surcharge officers in specified circums-
stances

s. 72 may order conditional attachment of property
in specified circumstances

s. 73 controls settlement of disputes

&L ne

s. 77 must be consulted before oflicer or. nmnh_;___.-———

may receive remuncration
Sch. 1 (duties with IL&PLLE@IL},IS[CI‘ of charges),
*

At least three aspects of the coniplex interplay
between Minister and Registrar should be noted.
(1) The Minister may delegate some or all of his
powers to the Registrar (Uganda, s.84). (2) The
Minister at any time may give direction: to the
Registrar with respect to carrying out hiz powers
and duties and may require the Registrar to caniply
with these directions (Uganda, 5.85). (3) Mauy of

the Registrar’s orders and decisions are subject to -

an appeal to the Minister (c.g., Uganda;-s. 9):
* * *

Problem: =

If you were asked to review the pawers of the Registrar

.of Companies with a view to amending the Companies

I8
b2

Act, would- you introduce any of thec powers or duties
given to Minister. or Registrar of Co-operative Sociclies

in Uganda?
*, K. %,

(i) Judicicl Review of Execiitive Action

Judicial review of exccutive action under the co-
operalive socicties legislation varies from country
to country in Eastern Africa. On the one hand, some
Co-operative Societies Acts grant a general right of
review on points of law; on the other hand, some
Acts carcfully specily when an cxeculive act is
final and when the act is subject to an appeal to
a courl. The Ugandan and Kenyan Acts are typical
of the first group of laws, while the Tanzanwan and
Zambian Acts belong o the sccond group.

Section 75 of the Ugandan Act provides a general
right of judicial review of points of law:

\‘7{)
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(1) Any decision of the Minister on an appcal
to him from a dccision of the Registrar under
section 73 of this Act, or by virtuc of any
other provisions of this Act, shall be subject
to an appcal to the court on a point of law
and the decisions of the court shall be final.

(2) The Chief Justice may make rules of court

’ regulating the procedure and practice of the
hearing of appeals by a court under this
section.

By coatrast, the Tanzanian Act has no general
provision on review but provides a specific rule for
each potential area of dispute. The refusal of the
Registrar to register a society, for example, is subject
to an appcal to the Minister whose decision ““shall
be final and shall not be subject to review in aiy
court” (s. 10 (3)). Likewise, an oflicer surcharged by
the Registrar may appeal to the High Court if the
surcharge exceeds two thousand shillings but if. it
is-less the right to appeal is to the Minister whose
decision “‘shall be final and shall not be subject to
review in any court” (s. 71 (2), (3)).

The Zambian Act also limits the right of appeal
but does permit the Registrar to refer questions of
law to a court at any time. Section 155 states;

(1) Notwithstanding anything contained in the
last foregoing scction, the Registrar at any
time when proceeding to a dccision under
this Act, may refer any question of law
involved in such decision for the opinion of
the High Court.

(2) Any judge, "as the Chief Justice may direct,
‘may consider and determine any question of
law so referred, and the opinion given on
such: question shall be final and conclusive.

* * *

Problem: B v
Is the right of appeal from decisions ol the Registrar
of Companies .moré or less restricled than the right of
appeal fromr: the. decisions of the Registrar and Minister
of Co-operative Societics?
* * *

Note: '

) * “Judicial intervenlion may also be possible by virtue of

7

legislation governing civil procedure. See, for example, the
Masaka District Growers' case, p@ infra.
® * ®

C. REGISTRATION AND 1S CONSEQUENCES
LY
(i) Registration Procedure

The conditions and procedurc-for registration arc
similar i all the Eastern “Africa legislation.  Irf
Uganda, for example, to be registered a co-operative

Jret

socicty must: (a) convince the Registrar that it is
capable of promoting the cconomic intcrests of its
members (s.2), (b) have as members at lcast ten
qualificd persons or a registered socicly (s.3), (c)
follow the procedure for application (s.4), and (d)
satisfy the Registrar that its proposed byc-laws are
not contrary to the provisions of the Act (s. 5). Even
if the application [ulfils these conditions the Regis-
trar has the discretion to deny registration (s.5:
“may, il hc thinks fit, register the socicty and its
byc-laws’"), although if he does deny registration he
must record his reasons for so doing (reg.5). An
appeal lies to the Minister from the Registrar’s
refusal to register and the decision of the Minister
is final subject o the right to appcal to a court on
a point of law pursuant to section 75 (s.9).

Other legislation . varies the details of the above
procedure. Sccétion” 1 (1)~ of the Tanzanian ~Act
suggests that Rcgistrar must, register a society if it
complies with the Act unless hz is of the opinion
that:

(a) proper provision has not been made for the

i financing of the society; or

(b) there is already a socicty in the same locality

which is performing substantially similar acti-
vities for persons of the same class or occupa-

tion and that the registration of another society
would serve no uscful purpose; or

(c) the bye-laws do not contain sufficient safe-
guards for the proper administration of the

' society; or ' _ o
(d) having regard to all the circumstances it is
not desirable to register the society.

Rule 4 of the Tanzanian Rules also require the
formation committee to prepare a feasibility; study
and viability statement in consultation with the Jocal
co-operative officer. i

The Zambian Act also goes into moie detail on
the matters which the Registrar may éonSidc—;r when
reviewing an application. Section L1 states: <

(1) Before approving registration the Registrar,
may require such additional information about
the proposed society as he deems necessary,

(2) 1If, as a result of the information provided
him under sub-section (1), the Registrar 1s
of the opinion that the applicants for regis-
tration and other persons expected to become
members require more cducational and ad-
visory work respecling co-operative principles
and “the organisation and operation of a
socicty, or the expected membership appears
to be too small Tor the satisfactory ¢commence-
ment of operations, or more timc.is nceessary
to raise the capital initially required, or that

P
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more training is advisable for persons expected
to become oflicers, he may delay his approval
of registration in order to prescribe more
educational and advisory work, or discussion
of the objects of the society with more educa-
tional and advisory work, or discussion of
the objects of the socicty with more persons
who could be expected to benefit from mcm-
bership, or more time to raise the capital
initially required, or more training, as the

. casc may be.

(3) If, as a result of the information provided
to him under sub-section (1), or notwith-
standing any action taken under sub-section
(2), the Registrar is of the opinion that regis-
tration is not cconomically advisable or he
is otherwise unwilling to approve registration,
he shall give specific reasons therefor to the

. Minister and to the applicants for registration.

(4) An appeal against refusal to register the
society shall lic to the Minister within ninety
days of such refusal.

* % *
The scope of the Registrar’s powers in registra-
tion matters is considered in the following case.
% * *

NZAH v. REGISTRAR OF CO-CPERATIVE
SOCIETIES
[1972) 2 G.L.R. 103 5
High Court of Ghana.

EDUSEI, J.: This is an originaling summons
taken out by the plaintiffs for the determination of
the following questions:

(@ Whether under paragraph 4 of the Co-opera-
tive Societics Decree, 1968 (N.L.C.D. 252),
the Registrar of Co-operative Societies, Accra,
and the Senior Co-operative Officer, Western
Region, Takoradi, have power to impose on
the plaintifls the prerequisites and pre-condi-
tions laid down in their letters Nos, PR.711/6
of 26th April, 1971, and WR/UCSRS/6 of

¢ 24th March, 1971, respectively?

(b) Whether the imposition of the said pre-
requisites and pre-conditions are not wltra

. vires?

(¢) Whether the plaintifls have not complied with

. paragraph 4 of N.L.C.D. 252, and

(d) Whether the plaintitls are not entitled to have

their proposed society registered?

The facts leading to this application are briefly
stated thus: the plaintills by their solicitor on 25th
February, 1971, sent an application to the Senior

-operative Oflicer, Takoradi, for registration of
their sociely as a co-operative socicty. The senior
cp-opcrative officer wrote back on 24th March, 1971,
selting out certain conditions or prerequisites which,

in his view, weie essential for the registration of
the plaintiffs” socicty, His letter (Exhibit B) reads
as follows: .

“Department of Co-operatives,
P.O. Box 119,
Takoradi,
24th March, 1971.

Ref. No. WR/UCSRS/6

Dear Sir,

PROPOSED UNITY CO-OPERATIVE SPIRIT
RETAILERS SOCIETY

1 acknowledge reccipt of your letter dated 25th

February, 1971, together with two copies of-bye-
laws and application for registration of the above-
named society. : 1

2. The application is being processed but mean-.

- while it has to be stressed thal certain prerequisites
are essential for registration of the society.

(a) There must be a group of at least ten persons
who follow as a normal means of livelihood
the occupation of distillation of akpeteshie.

(b) The persons must reside within or occupy
lands within the area of operations as defined
in the application.

(¢) The society should be existent and will be
inspected by officers from this department. |

(d) Members should subscribe shares in the
societly.

(¢) The society must keep proper accounts for
inspection by this department.

3. If the conditions above are satisfied, an cco-

nomic survey -will be conducted to establish the

potential viability of the society. 1I the society
is found to be an economic unit, a recommenda-
tion will be made to the Registrar of Co-operative

Societies for registration of the socicty.

4. It would be appreciated if the points raised

would be brought to the notice of your clients.

I will inform you of further developments in this

exercise. . .

Yours faithfully,
(Sgd.) D. O. A. Akuffo,
, Senior Co-op. Officer
(Western Region).

Mr. James Mercer,
Bankole Chambers.
Post Office Box 20,
Sekondi. )
cc: The Registrar of Co-op. Societies,
Department of Co-operatives,
Accra.”
A copy of this letter was sent o the Registrar of
Co-operalive Societies, Accra, who in an undated
letter wrote to the plaintifls® solicitor and pur;lgmph.s
2 and 3 of his letter (Exhibit C) are relevant (o this
application. Paragraph 2 of Exhibit C reads as
fellows:

D
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“The penultimate line ol paragr: iph 4 (2) of the
Co-operative  Socicties  Deeree, 1968 (N.L.C.D.
252), namely: ‘The application ... shall furnish
any information in regard to the socicty as the
Registrar may require’ empowers the Registrar
to demand certain conditions, the fulfilment of
which facilitates cventual registration™;

and paragraph 3 is also in these words, “The pre-
paraticr and production of an cconomic survey report
prior 1o registration is one such vital condition™.

Counsel for the plaintiffs has submitted that the
conditions imposed by the senior co-operative officer
and confirmed by the Registrar are ultra vires the
two cfficers because such conditions are rnon-existent
in so far as the Co-operative Societies Decree, 1968
(NLCD“2’52), is. concerned. [t does secem to me

that? the” condlllons which are to be satisfied by a

proposed .socicly before registration are contained
in paragraphs 3 (1) and 34 (1) (a) of NL.C.D. 252
Paragraph 3 (1) is as follows:

“No society, other than a society cansmmr- of.

co-operative societics which are 1r.g:|:.m<.d in
accordance with the plovmons of this Decree (in
this Decree relerred to as ‘registered societies’),
shall be registered unless it consists of at least
ten persons qualified for melnbcm}up under para-
graph 34 of this Decree.”

‘aragraph 34 (1) also reads as follows:
“In order to be qualified for membership of a
registered society a person shall be—
(@) capable of entering into a legally enforceable
" contract;
b) resident within or .in ocn,upat.on of land

within the .area of opmalmns of the soc1e1y
- as defined in its bye-laws.”

This clearly shows that the society must consist of
at least ten members who are capable of entering
into @ legally enforceable contract and are resident
withizi or in occupation of land within the arca of
operation of the socicty as defined in its bye-laws.

Again paragraph 4 (1) of N.L.C.D. 252 requircs

an :application for registration to be made to the,

Regisizar and such applic:iiza ought to be signed
by at least ten members qualified for membership
as stated in paragraph 34 (1) of N.L.C.D. 252,

In their application to the Registrar sixtcen mem-
bers have signed and it is inferesting to note that
the application form itsell was provided by the
defendant and it is a printed form in which it is
stated that the members are “Ghanaians over 21
years old of sound mind who follow as a normal
means of livelihood the occupation of distillation

(o0

and rctailing of wkpeteshi'. They also stfpulated
their arca of operation to be in Takoradi. Thq sixteen
members signed in one column, their names were
written in another column and their place of abode
in a third column. This means that there are only
three columns shown on one side of the printed
application. The threc columns on the printed
application do clearly comply with the requirements
for registration, and there is nothing in the Decree
requiring sharcs to be subscribed before registration
can be considered, nor is it a condition precedent
to registration that account books must be kept.
There can be no doubt that proper accounts will
have to be kept when operations of the sociely
commence. It is equally true that shares will sub-

sequently have (o be subscribed by the members

when they start dlstlllmg and retailing akpeteshi.

I can well imagine. why the possession of account’

books and subscription for slnucs are not madc
pre-conditions for registration’ of a proposed co-
operative society. The chiel undbrlymg principle of
the co-operative movement in this country is to
encourage and assist villagers to come together to
form co-cperative socielics 1o sell their produce
with a view to having for themsclves the profits
that will otherwise go to middlemen. In short the
main object of a co-operative society is the promo-
tion of the economic interests of its members in
accordance with co-operalive principles. To make it
a condition for such poor villagers to subscribe
shares mmally before registration may be difficult
for them, and? thLy may not have money on hand
to puu,hasc aucount books 1mmcd1atcly But it is
possible that the members may possess the raw
materials to: enable them (o come together and
organise themselves into a co-operative socicty. It
is only when operations are in progress and proceeds
from the sale of their produce start coming inte

the coffers of the society that they will have the:

financial capability to subscribe shares and purchase
account books.

Counsel for the respondent referred the court to
saragraph 4 (2) of N.L.C.D. 252 and submitted (hat
that paragraph empowered the Registrar to ask for

any information. 1 have no quarrel with the learnced
- stale attorney in this regard: that the Registrar has

the power (o ask for any information that inay
assist him in considering an application for regis-
tration of a co-opcrative society, but there is a
distinction between asking for certain information
from the plaihlilTs and imposing conditions to be
fulfilled by them before registration. Exhibit B did

(O 2
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not ask for information but it imposed certain
conditions to be complicd with by the plaintifls.

1 think the Registrar also fell into error when he
stated in Exhibit C that in view of paragraph 4 (2)
of N.L.C.ID. 252, he had power “to demand certain
conditiens, the fulfilment of which facilitates eventual
registration™. The preparation and production of an
cconomic survey is not a condition imposed by the
Decree cither. The Registrar in preparing his econo-
mic survey, as 2 purely administralive or depart-
mental exercise, misy ask for certain information

which will assist him in determining the cconomic’

viability of the proposed co-operative sociely, but
the preparation of an economic survey is not a pre-
condition required by law. Co-operative officers
inspect societies that have been registered by the
Registrar and condition 2 (c) in Exhibit B relates
to acts in futuro and 1 cannot see how it must be
a prerequisite o registration: see paragraph 47 of
N.L.C.D. 252. 1t does scem lo me, however, that
condition 2 (a) and 2 (b) sct out in Exhibit B have
been salisfied by the plaintiffs but the so-called
conditions 2 (¢), 2 (d) and 2 (e) contained therein
and paragraphs 2 and 3 of Exhibit C are ultra: vires
Registrar. ’

The ‘plaintiffs, therefore, have complicd with para-
_graph 4 (1) of the Decree but the Registrar may
do cerlain things under paraéraph 3 (2). It the
Registrar thought these conditions as necessary pre-
requisites to registration, 1 think he should have
recommended their inclusion in the Decree to the
Minister responsible for the department of co-
operatives. Perhaps the Registrar with his enormous
experience in the field, of co-operative movement in
this country may consider it necessary to recommend
to the appropriate authority to have the Decree
amended to include such matters as would promote
the advancement of the co-operative movement in
the country.

The plaintiffs have asked me'to decide “‘whether
(they are not entitled to have their proposed society
registered”. The question of registration is a matter
that lics entirely within the discretion of the Regis-
@rér, for paragraph 5 of the N.L.C.D. 252 says that
“il the Registrar, is salisfied that a society has
complied with the provisions of this Dceree and
‘hat its bye-laws are not contrary to the objects
thereof he may register the society and its byc-laws™,
(The crphasis is mine) I can well envisage the

bgistrar now asking for certain information in
accordance with paragraph 4 (2) of the Decree belore
considering the plaintifls’ application for registration.

and the court, in my view, will not be performing its
function judicially and judiciously by altempting to
fetter the Registrar’s hands at this stage if the court
directs that the socicly is entitled to be registered
now. In any cvent a refusal by the Registrar to
Register the socicty gives the plaintiffs a right of
appeal 1o the Minister responsible for Labour and
Social Welfare: sec paragraph 5 (2) of N.L.C.D.
252. ’

Problem:

Does the Registrar of Companics have the discretion
to refuse registration of a proposcd company? May he,
for cxample, deny registration if he believes that a pro-
posed company is not cconomically viable? Should he have
this discretion?

# * *

(i) Provisional Registration ..

"

The Ugandan, Kenyan and Tanzanian Acts permit
the provisional registration of a proposed society if
it does not fulfil all the requirements for registration
at the time of application. Section 6 (1) of the
Ugandan Act, for example, provides:

“If the Registrar is not satisfied that a society has
complied with this Act and any regulations made
{hereunder, or is not satisfied that its bye-laws
conform with the provisions of this Act, but he
is of the opinion that the non-compliance with
the Act or regulations made thereunder or the
lack of proper bye-laws are not fundamental to
(he running of the society, he may, subject to such
conditions as he may specify in wriling to the
persons by whom or on whose behalf the applica-
tion is made, register the socicty provisionally for
a period not exceeding eighteen months.”

A probationary society has the same powers as a
regular society (but see Tanzania, s. 11 (8)) and may
be registered finally by the Registrar it it satisfies
him that it has complied with-the conditions for
full registration. As a probationary society, however,
it must advertise ils probationary status and is sub-
ject to canccllation al any time by the Registrar,
who is not required to give rcasons for cancellation.

Compare with the above provisions scction 11 of

the Zambian Act, the text of which is sct oult (C‘[[‘

The Zambian Act does not provide for a probi-
tionary society but docs suggest that the Registrar
should take steps to correct the causes for denying
registration,

\ O22

"&Qé&

B @

e e




Me:

. K. Huber, “Co-operative Legislationin East Africa:
A Comparative Study”, Journal of the Denning Low
Society, Vol, 2, No. 2 (1969), remarks at page 134: “In view
of the complexity of the procedures which must be com-
plied with, and the lack of training in many instances of

~ those making application, this secms a snlutfry provision.”

e 2 pr——

/
Problems:

#]. “1 oppose the provision allowing the Registrar to
register a probationary society. If the defect in the
application is minor the defect should not take long
to correct and there is no need for the provision.
If, on the other hand, the defect is substantial the

society should not be given corporate powcrs. Just .

as you do not allow minors to drive dangerous motor
cars, 5o “you should not allow untrained persons to
operate a corporate body with full powers to injure
third parties.”.Comment.

2 .Should the Registrar of Companies be allowed to regis-
“ter probationary companies? Does he have sufficient
information under the present registration procedure
to know whether or not the applicants will be able
to comply with the provisio_ns of the Companies Act

‘now or in the future?
* * *

. (iil) Bye-laws

The bye-laws of a co-operative society bind the
society and members in the same way the memo-
randum and articles of associaticn of a company
bind the company and the sharcholder-members.
Section 30 (1) of the Ugandan Act states:

“The bye-laws of a registered society shall, when
registered, bind “the society and the members
thereof to the same extent as if they were signed
by each member, and contained covenants on the
part of each member, his heirs, executors,
administrators and “assignees, lo observe all the
provisions of the byc-laws.”

Byc-laws are less claborate than the memorandum
and articles of association of a.cempany. Under the
Ugandan Act the Minisler may make regulations
prescribing *‘the matters in respect of which a.socicty
may or shall make bye-laws (s.79(2) (b)) and the
Minister has prescribed one such’ regulation (reg. 6):

“(1) A society shall make bye-laws providing for

the following matlers, that is to say,

(a) its name; N

(b) its registered address;

(¢) the objects for which it is established:

(d) the arca within which its operations and

membership shall be confined;

(¢) the qualifications for membership. the terms
of admission and the mode ol clection of
members:

() the withdrawal or cxpulsion of members and
payments, if any, to be madc to such mcm-
bers and the time in which such payments
shall be made;

(g) the nature and extent of the liability of t-c
nmembers;

(h) the transfer of shares or interest of memkbers;

() the manner of raising funds, inciuding the
fixing of the maximum rate of interest on
members’ deposits, il any; )

() general meetings, the procedure and. quorum
at such meetings, the powers of such meetings
and representation and voling at such meet-
ings;

(k) the appointment, suspension and removal of
members of the committec and officers of the
society, and the powers and dutics of the
committce and oflicers of the society;

() mode of payment of calls on shares and the
financial ycar of the sociely;

(m) the consequences of default by a member in,
payment of calls on shares; '

(n) . the authorisation of the officers of the socicty
to sign documents on its behalf: and

(0) the manner in which books of account shall
be kept.

() I the objects of the society include the creation

of - funds to be lent or advanced (o ils members,

the socicty shall make bye-laws providing for
the conditions on which loans or advances may
be made to members, including,

(a) the rate of interest;

(b) the maximum amount which may.be lent to
a member; :

(c) the extension of the term of the loans or the
renewal of loans; '

(d) the purpose of loans; and

(¢) the sccurity for the payment of loans.

(3} If the members of the sociely are registered

sociclies, the society shall make bye-laws provid-

ing for the following matters, that is to say,

(a) the number of officers of cach member socicty
who shall be entitled to exercise the voung
power of that socicty:

(b} the terms and conditions of employment (to

" be approved by the Registrar) for any paid
stafly and _

(¢) the authority of the committee in relar.ions‘hlp
to the employces of the registered society.”

Unlike the Companics Acis as S2-u= “tive
socicties legislation does net set oul mode! byelaws
in the Schedules. Some Acts, however, do not leave
the applicants entirely unaided. The Zambian Act
permits the Registrar, on request, (o prepare bye-laws
for any society (s. 159) and the Ethiopian Proclama-
tion refers to mode! bye-laws (“rules™ prepared by
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Mintstry (Article 8 (2)). The Tanzanian Act
permits he Registrar to order ‘the bye-laws to be
amended bofore registration, which may allow mis-
takes to bLc correcled (s. 10 (2)). In any case, second-
ary socictics and Government co-operative depart-
ments oflcr practical assistance to persons wishing
to form a co-operative society.

As a general rule, all bye-laws, including those
governing the objects and the name of the society,
may be amended although the Registrar has discre-
“tion to deny registration of the amendment subject
to the right of a society to appeal to the Minister,
" (See, for cxample, Uganda, ss. 8, 9.)

In addition, the Ugandan, Kenyan and Tanzanian
Acts, a_gj_bo-rise the Recgistrar to have the bye-laws
of " a [society amended. Section 8(6)-(8) of the
Ugandan Act, for example, provides:

“(6) If it appcars to the Registrar that an amend-

ment of the bye-laws of a society is necessary or

desirable in the interests of such society, he may
call upon the society, subject to any regulations

made under this Act, to make the amendment

within such time as he may specify.

(7) If the socicty fails to make the amendment
within the time specified, the Registrar may, after

giving the society an opportunity of being heard;
himself make and register such amendment, and

issue 1o the society a copy of such amendment, |

certified by him. With effect from the date of the
registration of such amendment, the byc-laws shali
be dcemed to have been duly amended accord-
ingly, and the bye-laws as amended shall, subject
to any appeal made in accordance with the provi-
sions of this Act, be binding on the society and
its members. ;

~ (8) Any society aggricved by an amendment of
its bye-laws made and registered by the Registrar
under sub-scction (7) of this section may appeal
against such amendment to the Minister in writing
within two months. of the date of issue of the copy
of the amendment. The decision of the Minister
on such an appeal shall, subject to the provisions
of section 75 of this Act, be [inal.”

Section 14 of the Tanzanian Act permits the Regis-
trar to seck amendment if ‘“‘necessary or desirable
in the interest of a registered society or in the
intefest of the members of a registered society or
in the public interest” (emphasis added).

* . o * * . *
Note:

The modcl bye-laws for Ethiopian co-operative societics
have been published by the Imperial Ethiopian Ministry
~¢ National Communily Development and Social Aflairs

e Co-operative Societics Muanual (Addis Ababa, 1968).
* * * .

Problem:

Should the Registrar of Companies be given discretion
to deny repistration of a proposed amendment of a com-
pany's memorandum or articles of association? Should he
be empowered to order the amendment of a compuny's
memorandum or articles of association?

* * *

(iv) Corporate Persondlity and Corporate Powers

On registration by the Registrar, a co-operative
society becomes a corporate body. Section 29 of the
Ugandan Act, for example, states: '

“A society on registration shall become a body
corporate by the name under which it is regis-

tered, with perpetual succession and a common.

seal, and with power to hold movable and im:
movable property of every description, to enter
into contracts, to institute and defend suits and
other legal procecdings and to do all things neces-
sary for the purpose of its constitution.”

(Cf. Kenya, s.28: “...all things nceessary for the
purpose of, or in accordance with, ils bye-laws.”)

The Ugandan and Kenyan Acts also lift the veil
of corporate personality by incorporating by refer-
ence the Companics Act provision which penalises
fraudulent trading (see Kenya Companigs Act, s. 323,
incorporated in the Schedule of the Co-operative
Societies Act).

Co-operative societics have full powers under
Eastern African legislation to achicve the objects
set out in the bye-laws of the society. Regulations
32 (1) of the Ugandan Regulations makes this clcar:

“The funds of the society shall be devoted only

to the promotion of the slatcd objects of the

society, the running of the society, and such other

purposes as are sct out in the Act, these regula-
tions and the bye-laws of -the society.”

Presumably the doctrine of wl/tra vires examined in
Chapter 1V, will also apply to co-operative societies.
The Zambian Act distinguishes clearly between
the objects of a society and its powers. By section 13
a co-operative socicty has the power *‘to do all things
necessary to achieve its objects in the exercise of
the powers available to it under the provisions of
this Act, the rules and its bye-laws™. Section 19
then goes on to state: !
“Subject to this Act, the rules and the bye-laws,
a society shall have, as ancillary and incidental
to the object or objects set forth in ils by-laws,
the powers contained in the First Schedule hereto,
but nothing shall preclude a society from including
in its by-laws, subject to the approval of the
Registrar, any powers in addition to, or from




excluding or modifying those mentioned in the
First Schedute.”

1ong the speeific powers set out in the First
Schedule are:

“For the purpose of carrying oul its objects, cvery
sociely shall, subject to the provisions of this Act
and the rules, have the following powers unless
these powers or any of them arc expressly excluded

or modified by its by-laws:
* (a) to purchase, take on lease or in exchange, hire
or otherwise acquire and hold any movablc

or immovable property, and any rights and

privileges the society deems necessary or con-
venient for the attainment of its objects;
(b) to secll, exchange, lease, dispose of, turn to
account or otherwisc deal with all or any
pact of the property and rights of the society,;

(¢) to manage, improve and develop the property:
.+, of Lhe society;

r

@ to-borrow or raise money-— ; 8
(i) by mortgage of any of the land or build-

ings of the society; ;.

(ii) by the issue of bonds or debenturcs con-
ferring no charge, or a fixed or floating
charge upon all of the assets and under-
takings of the society, including its un-
called capital;

Y (i) by pledging as security the products,
goods, wares, merchandise and other
property vested in or acquired by the
sociely; .

(e) to enter inlo any contract or arrangement

. “whatever for or incidental to the attainment
" of its objects; . ;
© (y) generally to carry on and undertakc any

. business or service which may seem capable
of being convcniently carried on in connec-

.. tion“with the objects of the society, or cal-
culated directly or indircctly to benefit the
society and its members, and to insure against
any losses, damage, risks or liabilities which

- the socjety may incur.”

. Notc that the problem of “corporate gills” are
specifically dealt with by some of the Co-operative
Socicties Acts, See, for example. section 49 (2) of
the Ugandan Acl:

“Any regisiered society may, with the previous
sanction of the Registrar, aflter such allocation
has been made (o the reserve fund as any regula-
tions made under this Act or the bye-laws of the
sociely may require, contribute an amount nol
exceeding len per centtn of the remaining nett
balance to any charitable purpose.”

v

Problems:

1. Are abuses of corporate personality where courts
have intervened in the case of companies less likely
to occur in the operation of co-operative socicties?
Would your answer be diflerent if you were to dis-
tinguish between primary and sccondary socictics?

*2. How should the objects clause of a co-operative
socicty's bye-luws be draflted: with a simple statement
of the business purposes or with a detailed list of
possible business purposcs and powers?

*3, Do e reasons for the rule of wltra vires—protection
of mambers and creditors—apply cqually to co-opera-
tive socictics and companics?

4. Are cascs of wultra vires less likely to occur with
co-operalive socictics than with companics?

B 3 *

) Conversion ¢f Corpany into Ca-operative
Society

The Zambian and Malawi Acts permit a company
to convert ilsclf into a co-operalive society. Section
14 of the Zambian Act slates:

“) A company registercd under the Companies
Ordinance (or any Act which replaces il) may, by
a special resolution as defined in that Ordinance
(or replacing enactment), determine to convert
itself into a socicly.

(2) Such a resolution shall be accompanied by
copies of the by-laws of the proposed society

therein referred to, and shall appoint ten persons,

being members of the company, who together
with the secretary shall sign the by-laws, and who
may either be authorised to accept any alterations
made by the Registrar therein without further
consultation with the company, or may be required
to lay all such allerations before the company in
general or special meeting as the resolution may
direct. .
(3) A copy of such resolution, signed by the chair-
man of the meeting at which it was passed and
the secretary, shall, with the by-laws, be sent to
the Registrar, who thereupon shall deal with the
resolution as an application for registration of a
society under this Act.

(4) After the receipt of such resolufion and such

by-laws and of such information as he may require

under section efeven, the Registrar may—

(a) il satisfied that the company will be operated

in accordance with co-operative principles,

" register the company as a society: or

(b) reluse registration, ~giving specific reasons
therefor to the company and to the Minister
as required under section cleven.

(5) An appeal against refusal o register the com-

pany as a socicty shall lic to the Minister within

ninety days of such refusal.

(6) () llf)on the :'c:_'istr:-llint_l of a company as a

socicly the Registrar shall issuc a certificate of

registration to the society together with a copy

(O 28
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of by-laws certified by him as having been duly
approved and registered.
(b) A copy of such resolution under the scal of
the company togcther with the certificate issued
as aforesaid shall be sent by the company’s secrc-
tary to the Registrar of Companies and, upon his
registering that resolution and certificate, the con-
version shall take place; the Registrar of Com-
panics - shall notify the said scerctary in writing
of (he date and time of this registration.
(¢) The name under which any company is regis-
tered under these provisions as a sociely shall not
include the word “‘company™.
(d) Subject to the next following paragraph, upon
the conversion of a company into a society the
registration of the company as such shall become
void and shall be cancelled by the Registrar of
Companics. ‘
(¢) The registration of a company as a society
shall not affect any right or claim for the time
being subsisting against the company or any
penalty for the time being incurred by the com-
pany; and— : ;
(i) for the purposes of enforcing any such right,
claim or penalty the company may be sued
and proceeded against in the same manner
as if it had not been registered as a society;
(ii) any such right or claim and the liability to
any such penalty shall have priority as against
the property of the society over all other
rights or claims against or liabilities of the
society.”
# * L

Problem:

Should there be’ a provision for the conversion of a*-

co-operative socitty into a company? Even without a

special  provision can the same cnd result be reached

under the' presemt™taws?
i * * *®

D. MEMBERSHIP Ricuts AND LIABILITIES

(@) “Open” Membership

The first of the co-operative principles adopted
66 by the lInternational Co-operative Alliance
(see p. (17, supra) reads as {ollows:

“Membership of a co-operative society should be
voluntary and available without artificial restric-
tion or any social, political, religious or racial
discrimination to -all persons who can make usc
of its services and' are willing Lo accept the
responsibilities of membership.”

This principle is an claboration of the traditional
pri==iple of “open™ membership. The principle does
n acan, however, that a co-operative society must
accept all applications for membership. The Com-

mission on Co-operative Principles of the Inter-

national Co-operative Alliance reported in 1966 (p. \

161):
“¢ is a mistake to interpret the rule of “open
membership™ in the sense that all co-operatives
are obliged to enrol all persons who may apply
lo join them.... Nothing is to be zained and
much may well be lost by bringing in z person who
unsettles the cohesion of the membership. In the
same order of ideas the savings and loan bank
or credil union may be justified in yefusing to
admit an applicant known not to be creditworthy.”

The Co-operative Societies Acts themselves pre-
scribe limitations on membership.

Limitations on Physical Persons

(a) Age. Minors are normally not allowed to be
members. Section 12 (1) (a) of the Ugandan Act
requires a physical person to have attained the
“apparent” age of eighteen years.

(b) Residence. Most of the acts impose a resi-
dence requirement. Section 12 (1) (b).of the Ugandan
~Act requires a physical person to be “resident within
or in occupation of land within the society’s area of
operation as described by the relevant bye-law”.
Exception may be made for certain classcs of society
where occupation requirements may be imposed as:
an alternative to residence requirements. Section 6 (1)
of the Tanzanian Acl requires either a residence
requirement or a similar occupation requirement if
the object of the society is the creation of funds to
be lent to its members.

() Societies with unlimited liability. A physical
person is normally prohibited from being a member
of more than one socicty with unlimited liability.
See Uganda, s. 16. .

(d) Societies with similar objects. A physical per-
son is also normally prohibited from being a member
of more than one society with the same or similar
objects, exeept with the consent of the Registrar.
See Uganda, s. 16. . ;

Limitations on Juridical Persons

A co-operative socicty may itself normally become
a member of another society, whether primary or
sccondary. A co-operative union is normally made
up of only primary societies.

Companies formed under the Companies Act and
unincorporated bodics arc normally prohibited [rom
becoming members of a sociely cxcept with the

consent of the Registrar. See Uganda, s. 14 v
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Limitations Imposed by the Minister or Registrar

The Minister may be empowered to prescribe
regulations authorising a society to limit the number
of its members, See Uganda, s. 79 (2) (s). Pursuant
to this power the Ugandan Minister, for example,
has made rcgulation 11: “A registered socicty may,
with the approval of the Registrar, limit the number
of its members for economic reasons.” Compare
rule 12 of the Kenya Rules: “No registered society
shall fix any limit to the number of its members.”

Note that whatever the legal rule on limilations
on membership there may be de facto limitations
if the members or a society’s committee have the
authority to refuse applications for membership.

; : - i
‘ *® * *
. Y

Notes:

1.- The Ethiopian legislation varies the abgve provisions
" on membership in two respects. FiJ'S}, 4 Mihistry}
chartered Government agency or other public authority
may become a member of a society (Article 14 (3)).
"Second, a socicty may admit any physical or juridical
person as a ‘“‘nominal” member, who has the same
rights and liabilities as a regular member except that
he is not entitled to any share of the assels or profits
of the society (Article 15). e

2. Legislation which allows the Minister or Registrar
to compel non-members to market their produce
through a co-operative society normally provides ex-
plicitly for the obligations of non-members. Section 52
of the Tanzanian Act, for example, states:

Y1) Every producer to whom any order made under
section 48 applics who is not a member of the
registered sociely in respect of which the order
is made shall, while such order applies (o him, be
subjett “to ‘all the conditions and obligations to
which” he would be subject if he were a member,
other than an obligation to pay any membership fee
or shure subscription.

(2) If any such producer wishes to become a mem-
ber of (he registered society, the society shall admit
him to membership on payment of the share sub-
scription suflicient to qualify him for membership
and ‘of (he membership lec, if any.”

* * *

Problems:

*1. Does a person who believes his application for mcm-

* bership in a co-operative sociely has been rejected
without justification have any remedy?

*2. What “economijc reasons” might the Registrar consider
under the Ugandan regulations when permitting,’a
society to limit the number of its members?

3. Do some or all of the above limitations on member-
ship in a co-operative socicty apply also to member-
ship in partnerships  or compunies? Should  they?
Should, for example, a person be prohibited from

'+ being a sharcholder in more than one company with

s

the same or similar objects except with the permission
of the Registrar of Companics?
* ) *

(i) Fxpulsion of Members

Co-operative Socielies legislation permits socicties
to expel members. Section 79 (2) (n) of the Ugandan
Act, for cxample, permits the Minister to prescribe
rules for the expulsion of members. Pursuant to this
power the Minister allows the by-laws of a society
to provide for *‘the expulsion of members and pay-
ments, if any, to be made to such members and the
time in which such payments shall be made™ (icg.
6 (1) ().

Compare the elaborale provision on expulsion in
the Zambian Act. Section 110 of the Act reads:

“(1) (a) Upon complgint arising against any
member of a society, it shall be the duty:of the
secretary, upon the instructions of the board of
directors, to provide the member with written
notice of the particulars of the complaint and of
the date, time and place of the meecling of the
board of directors at which the complaint and the
question of the expulsion of the member will be
considered.

(b) The directors may, at such meeting duly called
and at which a majority of the directors are pre-
sent, having given the member against whom the
complaint has been raised the opportunity to

make representations or submissions orally or ip’

writing or both, in rebittal or in mitigation, rcsolve,

by at least a two-thirds majority vote, that the,

member be expelled. ,
(c) The secretary of the society shall, within two
weeks from the date-on which the member is
expelled, notify him in writing of the action of
the directors.

(d) An appeal from the action of the dircctors
may be taken by the member to the next géneral
meating of the society il written notice ol mten-
tion to appeal is given by him (o the secretary of
the society within thirty days from the daie of
receipt of the notice mentioned in paragraph (c).
(e) At such a mecting of a mgijnr_ily of the mem-
bers present may, after considering any wnfl_lcn
or oral representations by the member, coniirm
or rescind the action of the dircctors. ) )
(f) 1f the meeting does not confirm the action ol
the dircctors in expelling the member, such expul-
sion shall ‘be held to be null and void, and the
member treated as if ne such expulsion had
occurred. _ o "
(2) Where the Registrar, alter mvcsl_lgulmn,. 1.510[
the opinion that a member has acted in contraven-
tion of the rules or the bye-laws of the society, o
has acted in a way that is detrimental 1o 1?15
interests of the socicty and its members, he may

communicate his complaint in writing 10 {he direc-

ok 0 2]
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tors who shall thercupon proceed in accordance
with the provisions of paragraphs (a) and (b) of
sub-scction (1). ‘

(3) The sharc capital or other interest in a sociely
held by a member who is cxpelled under this
section shall be refunded to him as soon as funds
are available.

4) A member who has been expelled from a
sociely under this section shall forfeit all rights
to share in the nett surplus or other benefits of
the society from the date of his expulsion, other
than the right to have his share capital or other
interest in the society refunded to him, together
with such dividend as may later be declared and
calculated up to the date his share capital or
other interest was refunded. : :
(5) No person who has been expelled from a
society shall be eligible for re-admission’ as a
‘member within a period of one.year from the
* date of his expulsion.”

~ Loss of qualification for membership may églsd
automatically terminate membership. Rule 9 of the
“Kenyan Rules, for example, states this explicitly:

“Any member of a registered society who ceases
to qualify for membership of such society under
section 14 of the Act, these rules or the byé-laws
of the society, shall forthwith ccase to be a mem-
ber of such society and the committee shall direct
the secrelary Lo strike his name off the 'register
;. of members.” ‘ o
* % *

Problem:

To what extent may the articles of association of a
company provide for the expulsion of a member or share-
“holder? Can the articles require a sharcholder to have
" qualifications’ beyond mere payment for a share so that
on ‘loss of qualification a sharcholder’s membership ter-
r‘n\iﬁﬁt\es automatically?

SN % * %

, 4

(i) Fines

Co-operative socictics legislation normally autho-
rises socicties to fine members who fail (o comply
with the bye-laws of the societies. Section 32 (1) of
“the Ugandan Act, for example, states:

*"'The bye-laws of a regislered socicty may, subject
to the provisions of any regulations made under
this Act, provide for the imposition of fincs on
. its members for any infringement of its bye-laws
»but no such fine shall be imposed upon any mem-
“ber. until written notice of intention to impose the

“fine and the reason therefor has been transmitted
to him and he has had an opportunity of showing
~cause against the imposition of the fine, and, if

\hq so desires, of beilz’g heard with or without

" witnesses. : '

Compare Kenya, s.31 (1), which requires any fine
exceeding Shs. 500/- to be approved in writing by
the Commissioner.

Problem:

May the larticles of association of a company authorise
the board of directors to fine sharcholders who do not
comply with the provisions of the articles?

* * *

(iv) Limited Liability

Co-operative socicties may be registered with
" either unlimited or limited liability. Secondary socic-
ties and primary societies carrying on cerlain acli-
vities (e.g., savings and loan societies) may be
required to register with limited liability; some
primary societies may be required to register with
wunlimited liability. 315 othet cases the members of a
society may choose to register the sociclyl\'i'illilor
. without limited lability. | a*" ¢

Section 2 of the Kenyan Act defines ‘‘limited

liability” as meuning “limited by shares or limited
by guarantee, according to the nature of the liability
prescribed by the bye-laws of the registered society™.
In any case, special rules govern the liability of
persons who cease to be members of a co-opcrative
society. Section 36 of the Ugandan A__c_rl'-’ provides:

“The liability of a past mémber for the debts of
a registered society. as they existed at the time
when he ceased to be a member shall continue
for a period of two. years from the date of his
ceasing to be a member: Provided that in the
case of a society with limited liability, if the first
audit of the accounts of the society after his
ceasing to be a member discloses a credit balance
in favour of the society, the financial liability of
such past member shall forthwith cease.”

See also Uganda, s. 37. which deals with the iizlbil'il_)___/@

of eslalcwm e
i ] *
—
Problem:

Under what circumstances would you advise e1sons
wishing to establish a co-operative socicty to register the
socicty with unlimited liability?

* * *

(v) Limited Cupital Interest

The third principle approved by the International
Co-operative Alliance in 1966 stated “Share capital
should only receive a strictly limited rate of interest,
il any.” Fastern African Jepistation limits both the

S L
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anmount of capital which any one member can hold
| the dJisiribution of profis 1o the holder of a
vwpital share. Section 13 ol the Ugandan Act pro-
vides: “No member, other than a registered society,
shall hold more than one-fifth of the paid-up share
capital of any co-operative society.”” Section 46 (2)
of the'samc Aclt fixes & maximum ratc of return on
a capital conlribution at 10 per cent per annum,
although the Minister may prescribe a lower rate
. 79 (2) (1) reg. 39).
- On dissolution of a society a contributor of capital
has a right to the repayment of his capital contribu-
tion if there are suflicient funds but he does not have
an automatic right to a surplus. Regulation of
the Ugandan Regulations permits the members, in
general meeting, to decide how the nett surplus on
a windinglup is to be distributed. Compare rule 50
of the Kenyan Rules, which stales that any surplus
may be applied to “some object of local or public
utility as may have been sclected by a general meet-
ing of the sociely and approved by the Commis-
sioner”, See also section 153 (3) of the Zambian
Act:
Any surplus remaining-after the application of the
funds to the purposes specified in sub-section (1),
and to the payment of any claims not cancelled
under sub-section (2), shall—
.a) be distributed amongst the members at the
. lime of dissolution (or their legal personal
representatives) in proportion to the value of
the business of each such member with the
society during the three years immediately
preceding the date of dissolution or, if the
socicty has not existed for such period. during
the existence of the society, or if the society
has done no business during these three years,
then in proportion {o the share capital held
by them at such date;
(b) if it is impracticable to make a distribution
"o in accordance with paragraph (a) whether
through insufliciency of funds or otherwise,
be paid. subject to the approval of the Regis-
trar (either in whole or as Lo any residue of
a partial distribution) to local organisalions

with objectives bencficial to the community.”
: ES * ki

s o
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Problems:

~Il it possible {or a company to provide similar limitg-

tions on the capilal interest of sharcholders? Whal practical

difficultics might face a compuny adopting such limitations?
p kS ] & —

(vi) Bonuses

The fourth co-operative principle adopted by the
ternational Co-opcrative Alliance in 1966 stales:

“Surplus or savings, if any, arising out of the
operations of a socicty belong to the members

ol that socicly and should be distributed in such.

manner as would avoid one mcmber gaining at
the expense of others. This may be ‘done by
decision of the members as follows:

(a) By provision for development of the business
of the Co-opcraltive;
(b) By provision of common services; or,
{c) By distribuwtion among thc members in pro-
portion to their transactions with the society.”
Patronage payments, if made, are distributed in
the lform of bonuses. Scction 87 of the Ugandan Act
defines a bonus as ‘“‘a share of the surplus of a
registered society divided among its members in

proportion to the volume of business done with the
society by them from which the surplus of the

sociely was derived”. Before the bonus is distributed
the Registrar must acknowledge in writing that he

has received a balance-sheet showing surplus funds

(Uganda, s. 46).
Compare scction 44 (1) of the Kenyan Aect, which
requires a bonus to be declared:

“Subject to this section, every registered society
shall declare each year all bonuses due to mem-
bers; but, where the bonuses are required for
re-investment by the society for capital develop-
ment, or for the redemplion of bonus certificates.
the society shall issue bonus certificates to its
members in lieu of cash payments, redeemable
from a revolving fund established by the sociely
for the purpose.”

See also section 30 of the Zambian Act:

“The bye-laws of a socicty marketing agricultural
products, handling agricultural requisites or pro-
viding farming services to its members may pro-
vide that. in lieu of the payment in cash of
amounts deducted from the sale or resale price
of agricultural products delivered to the society,
or of a patronage bonus, the society may allot
to its members shares of capital, and upon such
allotment cach member shall be deemed to have
made an application for the said shares, and
agreed to pay therefor by the application of such
amounts or of such bonus towards the purchase
price of suclh shares.”

ES ] ES
|
Problents: l/

1. Shouid a comnpaiy win profis be required at least
4o declare 4 dividend annually even if the dividend
is not immediulely distributed? May the articles of
association of a company require 2 dividend to be
declared where there are profits?

#2. Should the Registtar of Companies be required to




acknowledge reeeipt of audited balance-sheet show-
ing a surplus before company dividends are declared?
. * A4 *

(viry Transfer of S/iares or Interest

The Co-operative Societics Acts limit the trans-
ferability of sharcs or inlerests in a co-operalive
society. Section 18 of the Uganda Act, for example,
states: :

“(1) The transfer or charge of the share or interest

of a member in the capital ol a registered soctety

shall be subject to the conditions as (o maximum

holding for which provision is made in section 13

of this Acl.

(2) In the case of a society registered with un-

limited liability, a member shall not transfer or

charge any share held by him or his interest in

the capital of the society or any part thereof,

unless, :

(a) he has held such share or interest for not less
than one year; and

(b) the transfer or charge is made to the socicly
or to a member of the society.”

The Act also regulates the transfer of a share or
interest on the death of a member. Scction 3§ of the
Ugandan Act reads:

“(1) On the death of a member, a registered society
may transfer the share or interest of the deceased
member to the person nominaled in accordance
with any regulations made under this Act, or, f
there is no person so nominated, to such person
as may appear to the committee of the sociely o
be the legal persanal representative ol the deceased
member or may pay te such neminee or legal

personal representative, as the case may be, a

sum representing the value of sych member’s

share or interest, ascerlained in accordance with
any regulations made under this Act or the bye-
laws of the socicty: ‘

Provided that,

(a) in the case of a society with unlimited liabi-
lity, such nominee or-legal personal repre-
sentalive, as the case may be, may require
payment by the society of the value of the
share or interest of the deccased member
ascertained in the manner mentioned in this
sub-section; or

(b) in the case of a society with limited liability,
the society shall transfer the share or interest
of the deceased member to such nomince or
legal personal representative, as the case may
be, being qualificd in accordance with any
reeulations made under the provisions of this
Act and the bye-laws for membership of the
society, or, on his application within one
month of the death of the deceased member,
to any person specified in the application
who is so qualified.

(2) A registered socicty shall pay all other moneys

~ due o the deccased member from the socictly
to such nomince or legal personal repre-
sentative, as the casc may be.

(3) All transfers and payments made by a regis-
tered society in accordance with the provisions
of this scction shall be valid and effectual
against any demand made upon the society
by any other person.” '

The rules or regulations may also contain rules
on the transfer of shares. Sce, for example, regula-
tions 9 and 40 of the Ugandan Regulations:

“40. (1) Subject to the provisions of sections 13
and 18 ol the Act and sub-regulation (3) of this
regulation, 2 member may transfer his share or
shares in a registered socicty to any otlicr member
of the society.

(2) No transfer of any share in a registered society
shall be effective until such transfer has been
registered by the secretary of the socicty.

(3) No transfer of any share in a registered society
shall be effective if made by a member in debt
to the society whether the debt is due for payment
or not.”

Problem: ) o

Do the above rules restricting the free transfer of shares
or interests in a co-operative sociely more ncarly resemble
the rules governing. shares in companies or those govern-
ing interests in partnerships?

'¥ L b
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E. PROPERTY AND FUNDS OF CO-OPERATIVE
Soctrriee .
(i) Source ‘of Capital 1
The initial source of capital of a co-operalive
society is the capital contribution by cach member
either in the form of a membership fee or a purchase
of a share. The borrowing of capital is permitted
but is normally subject to regulation by the Minister
or Registrar., The property of a registered society
may be charged subject again lo regulation by the
Minister or Registrar. See, for example, Uganda,
ss. 43, 50 and Schedule 1. '
Section 46 of the Tanzanian Act regulates the
raising of capital in detail:
“(1) The by-laws of a registered society shall
srovide for the raising of funds to finance 1S
activitics cither by the issuc of shares or by a
cess or levy on agriculural or other produce or
Imndic|'uft,~"m;u‘kvflcd through the sociely or by
o combination of any of (hese methods or by such
ather means as niy be appraved by the Registrar,
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'(2_) Where the funds of a registered socicly to

aunee Hs aciiviiies arc obtained by the issue ol

sharcs, the fellowing provisions shall apply:

(a) the share capital shall not be reduced without
the consent of the Registrar;

(b) unless the Registrar otherwise in wriling
directs, a fund, which shall be formed and
maintained to meet expenditure which may
be incurred by the society in purchasing the
shares of members whose membership has
terminated with the consent of the committee;

(c) no payment from the share transfer fund
shall be made for the purchase of the shares
of any member whose membership hes
terminated without the consent of the com-
miliee;

(d) no purchase of the shares of a member whose

membership has terminated by reason of any

cause other than death shall be made except
wilh monies then available in the share trans-
fer fund;

(e) the amount standing to the credit of a share
transfer fund shall include the value of any
unallocated shares purchased from members
under the foregoing provisions, and such

- amount shall not exceed ten per centum of

- the subscribed share capital;

(f) where the share of a member is purchased

* by (he society under the foregoing provisions,
the amount paid therefor shall not exceed

}hc par value of the share, and it shall be

awful for the society to pay such less sum
than the par value as it considers reasonable,
regard being had lo the financial position

_of the society at the time of purchase;

{g) the shares of members purchased as aforesaid

shall be re-issued before: any new alldcation

of shares is made.”

e : - :
Note thf raising capital by the issue of shares is
limited by the limit (usually one-fifth) on the share-

holding of any one member.
* * *

Problems:

*1.. “The casual regulation of share capital in most of.
the co-operative societics laws is undesirable: creditors

do not know how. secure their credit is and a socicty
will consequently find it more diflicult to receive
credit.” Comment, .

2. Could a partnership establish a share transfer fund?

Could a company? ~
* * *

() Investiment of Funds

A co-operative society is normally restricted in
its investment of its funds. Section 45 of the Ugandan
Act, for example, states:

“A registered society may invest or deposit s
funds only, e 0 " SR
N

(a) in a rcgistered co-operative bank:

(b) in any registered company or slatutory cor-
poration approved in writing by the Minister:

{(c) in any bank or financial institution incor-
poraled in Uganda;

(d) in and upon such investment and securitics
as are by law allowed for the investment of
trust funds; : ‘

(¢) in such other mode as may be approved by
the Minister.” ' .

See also Uganda, reg. 32(2).

(i) Reserves

A co-operative society is usually required (o
maintain a reserve fund from any surplus which
it may make in the course of its operations. Section
47 of the Ugandan Act, for example, requires a
statutory reserve .and allows a sociely to establish
provident funds: |

“(1) Every society which does or can derive a

surplus from its transactions shall maintain a

reserve fund. L
(2) A society with unlimited liability, which ad-

vances money or goods to amy member in excess -

of money or goods deposiled by him, shall carry
at least one-fourth of the nett surplus in each year
to the reserve fund.

(3) All socictics other than societies referred to in
sub-section (2) of this section shall carry to the

reserve funds such portion of the nelt surplus,

in cach vear as may be prescribed by and regula-
tions made under this Act or by the bye-laws of
the registered society.

(4) Every society may, with the approval of the
Registrar, establish a provident fund for payment
of pensions o its permanent employees at (he

time of their retirement.”

Problem:

Shoyld partnerships or companics be required to main-
fain a reserve? What is the diffcrence between capital and
reserve funds?

* * 3
. \
F. MANAGEMENT OF CO-OPERATIVE SOCIETIES

(i) Management Provisions

The legistator faced with regulating the manage-
ment of companies or co-operative socictics has at
least four alternatives: (1) to set out detailed rules
in-.a Schedule to the primary legislation and permit
persons lo adopt some or all of these rules; (2) to
prescribe detailed rules in primary legislation: (3)
(¢ authorise a Minister to prescribe rules in sub-

{}H 105 L
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sidiary lepidation: (4) 1o leave the matter enlircly
o private persons Lo arrange by agreement,
The Companies Acts rely primarily on the first
alternative. while the co-opcrali\m socicties legisla-
tion rclics on one or another ¢f ¢ other alterna-
tives. The Zambian Act, for cxample, scts out
elaborate rules on directors (ss. 111-122) and on
meetings of members (ss. 123-128), supplemented by
regulations 15-57. The Ugandan Act, on the other
hand, leaves these provisions to the regulations
(meetings: regs. 17-23; committee and officers: regs.
24-31) or to the members in their bye-laws subject
for the approval of the Registrar (reg. 6 (1) (j), (k).
* * %

Problems:

*1. “Members of co-operative societies usually have had
no experience 'in the management, democratic or other-
wise, of an economic organisation. They will not
understand the practical advantages of one form of
management structure over another. Co-operative
Societies Acts, therefore,- should prescribe in detail
the rules governing the management of at least primary

! societies, with perhaps authority in the Registrar to
vary these basic rules for the more sophisticated
societies.” Comment. B

2. Should some or all of the rules in Table A of the
Companies Acls be transferred to the main body of
the Act andﬂmnd'c mandatory for some or all classcs
of companies’ _

* # * .

(i) Management Organs

The second basic principle adopted in 1966 by
ilie International Co-operative Alliance slates:
"‘Co -operalive socielics dre democratic organisa:

uons Their affairs should be administered by
persons elected or appointed in a manner agreed

by the members and accountable to them. Mem-

bers of primary societies should enjoy equal rights
of voting (onc member, onc vote) and participation
in decisions affecting” their societics, In other than

primary societies the administration should b

conducted on a democratic basis in a. suitable
form.”

The principlé of democratic management is carried
out in the basic pattern for the management of
pumary societies in Eastén- Africa:- (a) a general
meeting of members as the supreme authority of a
society, (b) a management commitlee to direct the
affairs -of the society, and () officers employed to
carry on the day-to-day- activitics of the sovicty.
Special rules usually apply to the management of
secondary societies,

('1) General mecting. Every member of a pm\ary
sociely has a right to attend, speak and vote at a
general mecting of the members. He has one vote
no matter what the size of his capilal contribution
or sharcholding. He must exercise his vole in person,
however, as proxies arc not permitted. Among, the
duties of the annual general mecting there will
normally appear the following: approve accounts,
elect officers and establish maximuni borrowing
powers within which the officers may act.

(b) Management conmiitee. The general meeling
of the members clect, a mWﬂmnmiuw—hvm
among the members”STict rules on the eligibility
of members to become commitiee members may
be laid down either by law or by the bye-laws.
Comumon provisions include rules as to age, as to
whether or not he is in debt to the society, as to
whether or not he competes with the society, and
as to whether or not he is an undischarged bankrupt
or has been convicted of an offence involving dis-
lonesty. Although they may be re-elecled, committee

members usually hold oftice for only one year at .

a time and in any case they may be removed at
any lime by the general mecting of members. Their
duties usually include the checking of accounts, the
consideration of loans, the keeping of financial and
other books, and the submitting of reports to the
Registrar. The standard of conduct which they must
meet in carrying out their dulies may also be
prescribed. See, for example, regulation 26 (4) of the
Ugandan Regulations:

“In the conduct of the affairs of a registered
society, the committee and every member thercof
shall exercise the prudence and diligence of
ordinary men of business and shall be jointly and’
severally responsible for any loss suslained by
the registered society through any act which is
contrary o laws, the bye-laws of (he sociely or
the directions of any general mecling.”

(©) Officers. The managemenl commiltee appoints
officers (o carry out the decisions of the committee
or 10 carry ouf duties prescribed by law, Section 87
of the Ugandan Act defincs “officer™ as including
“a chairman, secretary, trcasurer, member of com-
mittee, employees, or other person empowered under
any regulations made under the provisions of this
Act or bye-laws of a registered society 1o give direc-
tions in regard to the business of a registered society™,
The duties of the chairman, secretary, and treasurer
are usually defined by law. Special rules govern the
delegation of powers by the comnittee to oflicers.
Regulation 31 of the Ugandan Regulations stales

(O
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“(1) A socicty, may, by resolution duly passed at
a general meeting of the members of the socicty,
authorisc the committee, the secretary or the
treasurcr of such society (o delegate all or any
of their dutics to a competent paid ofticer or
employee of the society. ...
(3) Vrhere any duty is delegated in accordance
with the provisions of this regulation, the com-
mitlee shall cause to be produced reports and
returns by the emiployce or class of cmployce (o
whom such dulies are dclegated at intervals
specified by the committee iy a form determined
by the committce after consuliation with the

- Registrar,”

Compare this regulation with rule 35 of the Kenyan

Rules:
(1) The commiltee of a registered society may
delegate any of its duties to an oflicer or officers
of the society.

(2) Nothing in this rule shall be held to absolve
the commiltee from its responsibility for the
proper and businesslike direction of the affairs
of the sociely.”

The above rules are subject to special rules for
secondary sociéties. Although every member of a
secondary society has the right to attend and speak
at meetings through a representative, the votes cast
by each member may be weighted to reflect the
capital contributed by each member. The manage-
ment committee of a secondary society may be
“subject to special rules Rule 36-0f i Kenya(Rifled,

. for example, requires a board of representatives con-

sisting of delegates from each affiliated society and
having limited powers over these afliliales. The divi-
sion of functions between the committce and oflicers
may also be prescribed in detail. Reg{ﬁlalion 31 of
the Ugandan Regulations, for exam[ﬁlél requires the
¢ommiittee to specify in detail the autherity of paid
officers and employees: e

“(1)...ih the case of a co-operative union and
an apex socicty, the duty.to sign cheques and
generally to operate the bank account of such
co-operative union .or apex society shall be dele-
gated to the appropriate ¢mployecs.”

Problems:

*I. Are mcmbers in a minority faction adequately pro-
tected from the power of the majorily laclion? Are
members  adequately protected from  the abuse of
power by the committee or the oflicers? Does the
committee have adequate control over the. oflicers?

2, What differcnces do you see between the manigement
organs of a co-operative socicly nnd those of a com-
pany? Arc the rules governing the management more

nearly like those governing partinerships, private com-
panics, or public companics?

*3. “Atthough the Co-operative Socicties  Acts  purport
lo codily the Taw applicable (o the operation of co-
operative socicties, anyone familiar with the jofinite
varicly of cases dealing with the operation of com-
panics  will realise that codilication is impossible.
Morcover, unlike company law where there is @
developed case law, the co-operative societies iegisla-
tion has been the object of very few court decisions.
I, thervefore, recommend thal company cases shouldf
be referred to as authoritics whenever the Co-operative
Socictics Acts do not have an absolutely clear solu-

tion.” Cominent.
* % *

(ili) Accounts and Audit

Although the Eastern African Co-operative Socie-
tics Acts all call for the keeping of accounts and
a frequent audit of the financial books, these Acts
vary in details. The Zambian Act (s.139) most
clearly states the obligation of a sociely to keep a
proper set of commercial books as well as any other
financial documents the Registrar may require. Undet
the Kenyan Act (s.23 (1)), the Commissioner may
require a society to appoint an accountant (o main-
tain the society’s books of account at the expensc
of the society. Most of the Acts charge the Registrar
with the duty of having thc accounts audited at
least once annually by an auditor appointed by him,
although some Acts permit the sociely to suggest
the namé of an auditor to the Registrar. The
auditor’s report is then submitted to both the Regis-
trar or Minister and the society. The Tanzanian Act
requires the audited accounts to be approved by both
the Registrar (s. 26 (6)) and the general meeting ol
members (s21 (7). Some Acts permit the members
of the public to examine the approved audited
accounts upon payment of a fee. Some Acts mai
also prescribe professional qualifications for the
auditor. During the course of the audit the auditors
have full powers to examine all company documents
and to summon all oflicers to give evidence.

Individual Acts may impose additional require-
ments. Section 23 of the Ugandan Act requires a
sociely to submit an cstimate of annual income and
expenditure to the Minister, who must approve the

estimates before any expenditure iy made.
* * L3

Problem:

*The Registrar of Co-operative Sacieties not only hi ¢
the duty to ensure that & socicly’s accounts are audited
annuadly but also the daty 1o examine the resulis of lhl.:
aundit with care, "l'hc_l{\u;_-,i‘;trur‘s swilt action miay forestall

. i I| s

o b (P Y. [

46 47

"




abuses; the threat that fic will not approve accounts may
even curb abuses before they appear, The Registrar of
Companies has no such duty. At the very least he should
¢ required to approve the accounts of small private
companies,” Comiment.

* * *

(iv) Government Supervision and Intervention

Under- the co-operative societies legislation the
Minister and Registrar have exlensive powers (o
supervise the management of co-operatlive societies,
limit the courses of action open Lo their management,
and intervene in the management where they believe
this is neccessary. For a representative list of these
powers of supervision and intervention, sec the

general list of powers of the Ugandan Minister

and chiﬁﬁfﬁ“ﬁ‘@. supra.
The most common power is that of the Minister
or Registrar to’ order an investigation into the
affairs of a co-operative society. Section 51 (1) of
the Ugandan Act, for example, states:
“The Minister may, of his own motion, and shall,
on the application of not less than two-thirds of
the members present at a general meeting of the
Society which has been duly advertised, hold an
inquiry or direct some person authorised by him
by order in writing in that behalf to hold an
inquiry into the constitution, working and financial
condition of a registered society.”

—
(Compare Kenya, s. 61 (1): “The Commissioner may,
of his own accord, and shall-on the direction of the
Minister or on the application of a majority of the
committee of the society, or of not less than one-
third of the members...”; also Tanzania, s. 68 (1),
he officers and members of the society being in-
vestigated are required to produce all nccessary
documents and information to the inspectors.

If the investigation reveals that the affairs of ‘the
sociely are ‘‘unsatisfactory”, the Minister is given
authority to replace the society’s commitlee with
one or morc supervising managers who are granted
extensive statutory powers to carry on the society’s
operations. Moreover, in Uganda (s. 53), the Minister
may also appoint a supervising manager without an
inquiry if he is convinced that “it is in the interest
of a society, its members, or it is in the public
interest to do so” (s. 53 (1)).

A more limited right ol inspection is authorised
for the benefit of creditors under most of the co-
operative sociceties legislation. A creditor may apply
HY the Registrar to have him causc the books of the
debtor socicly to be inspecled and to communicate

AR

the results of the inspection to the creditor. Section
54 of the Ugandan Act, for example, states:

“(1). The Registrar way, if he thinks fit, on the
applization of a creditor of a registered socicty,
inspeyl or direct some person authorised by him
in writing in that bchall to inspect the books of
the socicty: Provided that,

(a) the applicant satisfies the Registrar that the
debt is a sum then due, and that he has
demanded payment thercof and has not re-
cei(\j/ed satisfaction within a reasonable time:
an

(b) the applicant deposits with the Registrar such
sum as security for the costs of the proposed
inspection as the Registrar may require.

(2) The Registrar shall communicate the results

of any inspection to the creditor.”

% % *

Problems:

*1. Examine the provisions of the Co-operative Sociclics.

Act in forcc in your country which deal with the
supervising manager. In what ways do the powers
and dutics of the supervising manager diller from
those of a rccciver or liquidator? Should the Com-
panies Act provide [or the replacement of boards of
directors by supervising managers in certain circum-
stances?

2. Should the Registrar of Companies be authorised to
inspect company books on the application of a
creditor? How would you draft a provision authorising
inspection which would adequately safeguard  the

interests of all parlies?
% % Cox

ParT 3—THE SETTLEMENT OF DISPUTES

In this Parl we lurn to the special provisions on
(he scttlement of disputes which are found in all
the Eastern African laws except the Tanzanian Act.
We first examine (he legislative provisions and then
set out the reported court decisions involving these
provisions. 1t is ironic that legislation inlf;nded
lo avoid lengthy and costly litigation has been the
source of by far the greatest number of reported
cascs involving the operation of co-operative societics.

: * * *

A. LEGISIATION

(i) Kenya, Co-operative Socictics Act, s. 80.

() I any dispute concerning the business of

wegistered  socicty arises— '

(a) among members, past members and persons
claiming through members, past members and
"dececased members; or .

(b) between members, past members or dpccuscd
members, and the sociely. its commillce o
any oflicer of the sociely; or

A /\\
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(¢) between the sociely or its committee and any award shall, unless the award otherwise dirccets,
other registered sociely, carry interest as from the date of the award at the

same rate as a judgment debt, .

(11) An award or a signed copy thereof, including
a statement of the costs awarded under such award
shall be filed in a court and shall thereupon be
cnforceable as if it were a decree of the court:

Provided that an award for a sum which including
costs cxceeds three thousand shillings shall be filed
in the High Court, whereupon -

it shall be referred to the Commissioner.

(2) A claim by a registered socicty for any debt
or demand duc Lo it from a member or past member,
or -from the nominee or personal representative of
a deceased member, whether such debt or demand
is admitled or not is a dispute for the purpose of
this section.

(3) Any officer of a registered society concerned
“or any officer appointed under section 3 of this Act (i) cither party may, within twenly-one days and
may, of his own accord, rgfer any disputc such as after giving notice o the other party, show

R S o cause why judgment should not be entered
i1s referred (o in sub-section (1) of this section to in terms of the award:

the C’o'mmissioner.' _ _ (i) after hearing the parties to the arbitration in
(4) The Commissioner shall, on receipt of a accordance with paragraph (i) of this proviso,
reference under sub-section (1) of this section, and the court shall enter judgment in terms of

the award, or may rcfuse to enter judgment,
as the case may be, with or without costs,
as the court may dectermine;

on being salisfed that a dispute exists, refer it for
determination to an arbitrator or arbitrators (as he

lhmks/ fit and .appointcd' by him.) (in this section (i) if neither party, within twenty-one days from
referred to as the arbitrator) in the prescribed the filing of the award, shows cause why
manner: judgment should not be entered, the court
Provided that— ) shall enter judgment in terms of the award
. o ) ) ~ together with the costs thereof;
(i nothing in this section shall preclude the ap- (iv) where the court enters judgment in termg
pointment as arbltrat(_)r of an oflicer appointed of the award together with the costs thereof,
under section 3 of this Act; and it shall issuc a decree thercon, which shall
(ii) where any of the parties insist upon being be enforccable as any other decrce of the
represented by an advocate, the Commissioner court. '
may refuse to act under this section, in which 8 § =
case the dispute shall be determined by a _
' single arbitrator in accordance with the Notes:
/I&l‘bm'al‘mn Act, a8 [I:“"]Ugh the "Fie"cncc undcr f. Eastern African laws other than the Kenyan Act
E’u.b"‘.;(x“o“ (h O.’ lh]s‘ Act WECAE R "fllbmmmn permit the Registrar or arbitrator to refer questions
within the meaning ol the Arbitration Act. of law to a dourt. See, for example, section 73 of the
: - .. . ) . Ugandan Act, which reads in part: T . 1
(5) The Commissioner may, at his discretion, B : . 1p o ; - %-QﬁCL
" - <t Al o «“(5) If the Registray is of (he opmion that a point —
call for a dlcposu 0[_ MDD be} made by 'Iellher 0% )law arises in ;\iT?sputc he has decided to settle’ f‘
or both parties to a dispute referred to the arbitrator * under paragraph (7] {;l‘ :»L]ri:-l—.alm:l(liol! {'J}fo[ this ;'\ccllllurg,.:
> - secli t thic i . he may refer it to the High Court for its decision,
under sub-seclan (4) of this ,SCCUF)H’ tl_lat amount which shall form part of the award by the Registrar,

- of such deposit being at the discretion of the (7) An arbitralor ... may, -
C_Ommlssmner‘ = . . (c) Refer any point_of law to the High Court for ‘]
(6) The award of the arbitrator shall be final: itsldecmﬁ"wﬁ — - o . 5

P o % : EE | O e (10) Where the arbitrator veIErs a5t o court on
, Provided that any ‘pglly agguuyud thereby may il 1))oinl of law under paragraph (c) of sub-secticn
appeal to the Commissioner within the prescribed (7) of this Z‘eclion. the courlt shall make[ushdeclsxolc]l.
o P H . — " ) and if the decision afiects the amount ol the award.
lﬂl}lle. and m.l.hc prescribed manner, it shall be increased or reduced, as the case may be

(7) A dccision of the Commissioner under this and the_court shall exccule the award us soon as
seclion shall, subject to sub-section (12) of thig possible. )
scction, be final. : Section 154 (3) of the Zambian Act is even less hostile

: i eferences : ' spal points:
(8) The arbitrator shall have the same powers to references to a court on legal po

i w4y "The wislrar may, on receipl of a reference
as the High Court (o award costs. () “Se: Repatiar. may g

wnder sub-section (1)—

(9) Any costs direcled to be.paid under an award () decide the d%;{pulc lhimscil'; (Ir‘t l Vo
i 1 N : refer it for dispos: an arbittator or arbitra-

shall be taxable in the High Court upon production (hy-peieriil Jor sport LTI L
¢f a signed or other authenticated copy of the award. Provided lhTt_if the qu?ﬁlionlﬂl‘ issue in Sll;?hl di-"r’llls
: Ha T " : . is one involving complicaled guestions of law an
(10) A sum (!llulCd to be paid by or under an ‘el of. one of the parties requests that the dispute

Y " 4‘1" R o .
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be referred to a civil court, the Begiztar may. in 5.
his discretion, suspend proceedings tn the madter
until the guestion has been determined by o civil .
suit instituted by-one ol the parties to the dispute:
if no such suit is instituted within = months ol
the Registrur's order suspending  proceedings, the
Registrar shall take action in accordinee with the
foregoing provisions of this sub-section.”
The Kenyan Act states that a decision ol the Com-
missioner shall be final: subject to sub-section (12),
which does not exist in the published text. Other
Acts, however, permit an appeal from the Registrar
to the Minister, and from the Minister {o a courl on
points of law. Sections 73 (6) and 75 of the Uganda
Acl, for example, state: ' { I

Nl
-

“73. (6) Any parly agerieved by the award of the
Registrar or by his decision on an appecal to him
under sub-section (11) of this seclion may appeal
-therefrom to the Minister within two months of
the award.

75. (1) Any decision of the Minister on an appeal
to him from a decision of the Registrar under
section 73 of this Act, or by virtue of any other
provisions of this Act, shall be subject to an appeal
to the court on a point of law and the decision
of the court shall be final.

(2) The Chief Juslice may make rules of court
regulating the procedure and practice of the hearing
of appeals by a court under this seclion.”

See also the Ethiopian law, which permits judicial
review of decisions of the Registrar by a special section
of the Supreme Imperial Court “in all matters of law,
fact or equily, where the rules of law or the principles
of equity appcar from the files, exhibits or records
of the...Registrar to have been erroncously deter-
mined” (Article 51 (2)).
In the list of dispules which are to be referred lo the
Registrar under section 80 (1) of the Kenyan Act, the
Act is atypical in that it omits disputes between the
society or ils committee and any officer or past officer
(usually including employees) or the society.
For an explanation: of the origin of section 80 (2), see
the uljg_ig_y___uf Simipson, T, in the Gatanga Coffce
Growers' case, D. (‘."."?, infra. Article 43" (2) of the 3
Ethjopian law goes 1to greatér detail” thah  sub-
section (2):

“(2) For purposes of paragraph (1) of this Article 43

the' term “dispute” shall be deemed to include, in

particular but without limitation, the following:

(a) -a claim by the society for any debt or demand

“duc to it from a member or the nominee, heirs
or legal prepresentative of a deceased member:

Not only do the Acts withdraw certain disputes from
the courts bul some Acts also are hostile to the lawyer
See seetion 80 (4) (i) of the Kenyan Act and scction
76 of the Ugandan Act:

“76. A parly to a dispute under section 73 of this
Act shall not engage a legal representative before
the Registrar or arbitrator suve on a relerence to
the court on a point of law or on appeal from a
decision of the Minister under scction 75, or at the
filing of the award to the court.,”

‘b\,Thc Report of the Commission of Inquiry into the
Aflairs of all_Co-gperative Unions in Uganda (1967)

- . g = e . e b
Jy explain this hostility to the lawyer 1n ithe Ugandan———_

1970z .

in the hearing of disputes has been the employment
of lawyers. In a dispute between Masaka District
Growers' Co-operative Union Ltd., and a number
of its former members whom it had expelled, both
partics employed lawyers to defend them. Fou
nearly two vyears the dispute has not yet beer
settled and it has cost the union and the societies
some Shs. 70,000/- already. ...

2.30.. .. In cur view the whole purpose of arbitration
is to cxpedite decisions: o prevent the operttions
of a society from being hampered by long-drawn-ou!
legal proceedings, to eurtail expenses for all parties
to the dispute, some of wham can be poor peasinl
farmers. and to arrive at equitable adjudicatior
withoul being bogged down by legal nicetics.

1.31. When an ‘arbitrator without legal training is
sitting it s particularly invidious if one of the
partics is represented by a lezal practitioner. We
therelore, stronzly recommend that the Act shoulc
contain a provision debarring representation of o
purty to an arbitration by a legal practitioner, save
that on a reference to a court on & question of law
under section 69 (1) [s.75(1) of the 1970 Act] @
party may be represented by a legal practitioner, A
lawyer may also be retained to exccule an award
cnece il has been filed in court.™

6. Scction 74 of the Ugandan Act protects the arbitrator
from civil liability for any act done in good faith
when carrying oul his dutics under the Act.

Only the Kenyan and Ugandan Acts authorise the
Commissioner/Registrar to require a party to a dispute
o make a deposit before he will consider a dispute.
Both Acts leave the amount of the deposit to the
iscretion of the Commissioner/Registrar.

(i) W. M. Craw and K. Ra}h,?A“:"GIJ'ide,r(7 the

() s elaim by a surety against the principal debtor - Co-operative Sociciies Act (Nairobi: Kenya Tnsti-
©where the saciety has received [rom the surety wite of Administration, 1969), pp. 73-75.

any amount in respect ol any debt o demund
due to it from the principal deblor as & result
of the default of the principal debtor: and
(¢) ;any dispute arising in connection  with the
election of any oflicer of the socicty.”

As a malter of policy the Act aims to have any
disagreements between persons/societies mentioned
in sub-section (1) settled by the Commissioner, or

In Uganda, on the other hand, the original Bill was by an arbitrator appointed by him and not hy.lhc

amended in Parliament (o add’section 73 (13) removing * © courts. The reason far this is that courl proceedings

ctrtain disputes from the jurisdiction of the Registrar: entail expenses and delay and the courts may lack
“(13) Notwithstanding the provision ol (his section. expert knowledee of the co-operative movement,

any debt arising out of embezzlement, loss of cash
or misappropriation of a coe-openiive sociey’s fund

In sub-section (1) (a) examples of persons claim-

shall not be the subject of settlement by the Regis- ing through members, past members and dececased

trar_or an arbitrator, but shall be referred by the
Registrar to a competent court for scitlement.”

(]L_Q, AU

members arc as follows:
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() 1f a member offers as sccurity for a loan
given to him by his bank, payments due from
the socicty in respect of crops delivered, or
to be delivered, then the bank will have a
claim against the socicty ‘“‘through the
member”’.

(i) Where a person leaves a society before the

. end of ity financial year and, in anticipation
of a bonus payment on crops delivered to the
society up (o the lime of his resignation, he
pledges the amount of bonus he expects to
receive as sccurity for a loan from his bank,
the bank in such a case, has a claim againgt

. the socicly “through a past member™.

(ii) **A person claiming through a deceased mem-
ber” would include the nominee or personal
representative, ‘ ’

1t should.be notcd that any dispute between an
employee, and the society cannot be dealt with by
the Commissioner under this section because there
is no such provision in sub-section (1).

Sub-section (2) contains an extremely important
 check on the freedom of co-operatives to use the
courts, If a co-operative is claiming any payment
from a member, past member, nominee or personal
representative and he refuses to make any such
payment, the’ co-operative has no power to file a
suit in court for the recovery of the sum in dispute.
Debts and other sums due to co-operatives by their
members must be referred to the Commissioner under
sub-seclion (1) of this section, )

In sub-section (3) any officer of a registered
society, and any officer serving in the Deparlment
of Co-operative Development, is given power to
refer disputes to the Commissioner; An officer of
the dcpartment would, of course, Itave 1o follow
normal departmental channels ‘when referring a
dispute.

Belore the Commissioner refers a dispuie to an
arbitrator under sub-section (4) he must first satisfy
himself that a dispute really exists, e.g.. he may call
for further evidence. Where a dispute is referred
to the Commissioner it would seem to be his respon-
sibility to notify the other party to the dispute that
teference has been made to him. The manner in
which the Commissioner is to make a reference to
an arbitrator is prescribed in rule 53.

The Commissioner may appoint any member of
his stafl as arbitrator. The Commissioner may refuse
to act under this scction but only when any of
the partics to a dispute intended to be represented
by advocates. Tn such an event the Commissioner
‘may decide to deal with the dispute under this sec-
‘tion or he may invoke the Arbitration Act, Cap. 49.

Laws of Kenya. In the latter cvent, the dispute is
taken out of the Commissioner’s hands and is
settled in accordance with the procedure laid down
in the Arbitration Act. Although this course of
action is open to the Commissioner there would
appear to be no justification for the Commissioner
to resort to the Arbitration Act when this section
gives him all the power he needs to deal adequately
with any dispule.

The power given to the Commissioner in sub-
vection (5) seems 1o be to rule out any unnecessary
references of disputes. By calling for a deposit of
money the Commissioner can test the genuinencss
of any doubtful case. Whatever sum the Commis-
sioner fixes on as a deposit need not nccessarily
be the amount the party has to contribute finally
to the costs of the arbitration.

Under sub-section (6) the award (decision) of
an arbitrator is final, subject to an appeal to the
Commissioner by any party dissatisfied by his deci-
sion. For the procedure to be followed on an appeal
see rule 56. Because the Commissioner may be
called upon to decide on such appeals this would
seem to preclude him from ever acting personally
as an arbitrator.

The cross-reference in sub-section (7) to sub-
section (12) of this section is apparently an error
as no such sub-section exists. It would, therefore,
appear that the reference was intended to be to
sub-section (11) which, when read with this sub-
section, is relevant and makes sense,

Fhe power given in sub-section (8) to the arbitra-
tor not only entitles him to award the full costs
against one party, but he can also apportion the
costs between the parties in any manner he deems fit.

Sub-seclion (9) enables any party who is dis-
satisfied with the award of the costs to approach
the High Court for deciding the matter finally.
Where there is no disagreement and the parties mect
costs in accordance with the arbitrator’s award, there
is no question of this sub-section coming into opera-
tion, When the High Court is requested to rule on
the amount and apporlioning of costs it is said to
be “taxing’ costs and usually the Registrar, or his
deputy, is the taxing master” for this purpose. It
should be clearly understood that the High Court
has no power to go into the merits of the arbitrator’s
award; it may only consider the question of costs
under this sub-section.

Sub-section (10) provides that anyone required
to pay a’sum of money, as a result of an award
made -against him, must. pay interest on (he sum
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duc at the rate of 6 per cent per annum from the
Jate. of the award Gl the datc of payment.
Sub-scction (11) divides arbitrators’ awards into
two catcgories, fe., (1) an award, including costs,
for Shs. 3,000/- or less, and (2) an award including
costs, for more than Shs. 3,000/-. Where the sum
involved is Shs. 3,000/- or less, the decision of the
Comumissioner on appeal under sub-section (7) is
final and is equivalent to a decrec of court. If the
sum is for more than Shs. 3,000/- the High Court
has power, on the application of any party to
examine the merits of the award in accordance
with the provisions of sub-section (I11) (i)-(iv). Para-
Eldph (ii) of sub-section (11) contains the interesting
provision that the High Court may confirm an
arbitrator’'s award or reject it but cannot chanoe

Dﬂ in any way. " )
y @iii) D. N. Khanna, “Co-operative Socxctles and

Court Jurisdiction”,
298-299.°

Section 80 (1) of the Co-operative Societies Act
(Cap. 490) (K) reads as follows:

“If any dispute concerning the business of a

registered society arises—

_(a) among members, past ‘members and persons
clamnnc through members, past members and
deceased members or

(b) between members, past members’ or deceased

~ ‘members, and the somely, lt\ committees or

. any officer of the somety, ‘or :

(). between the society or its ‘committee and any
other registered soc1eky, it shall be referred
to the Commissioner.’

E.A.LJ., Vol. 6 (1970), pp.

The interpretation of this section has led to
.divergent views.

The problem has spec1ﬁca11y arisen in connection
with (i) a member employee's disputed claim against
the society for wages or damages for wrongful
dismissal and (ii) a member’s claim against the
society for goods sold and delivered. :

The question is where such claims should be
asserted—by arbitration before the Commissioner
or by an action before the courts.
~ One view is that if a member and the society are
portrayed as opposite partics to any claim, the juris-
“diction of the courts is ousted. This school argues
that it is part of *“the business” of the saciety (o
—Ti(i:hc just ﬂ"l_li_o—f_ﬁlt:jﬂmcm and m

3. The author ol (his _comment was coun:s_cl [or

T dent 1 he Gatanga Coffee Gromers casc, p. OI15

infra. Reconsider this comment after reading the court’s
decision in that case. Do you agree with the learned
auther that the case was wrongly decided?

anjust claims since the administrative side of the
society's “business™ cannot be carried out without
having employces. In relation to goods bought from
members, this school also argues that for the eflective
carrying on of its “business”, it has lo buy goods,
other than the commodity it is formed principally
to deal in; and if any goods for its requirements arc
bought from a member, the member cannot sue for
their price in the courts.

A second school of thoyght holds that a member
is not obliged under the bye-laws of the society to
take up employment with the society, and it he does.
he does not do so as a member, and ca: sue for
wages or damages for wrongful dismissal tizfore the
courts, because membership is merely incidental to
the claim. However, if the principal object of the
society is to deal in coffee, for example, then the
member cannot sue for the pricc of collee before
the courts, because under the bye-laws the member
is obliged to sell to the society and not to anyong
else. On the other hand, il the society lays down
a quota for the member and frees him from the
cbligation of selling to the society above the quota,
then the member can sue in the courts for the price
of coffee sold to the society above the quota. Further,
il the member sells to such society items other than
coffec, he can sue the society in the courts for the
price of such goods.

A third school of thought also exists. It contends
that only where membership is germane to the cause
of action asserted by a member against the society
is the jurisdiction of the courts ousted. An obvious
example of this would be a claim by a member
against the society for dividends. Furthcbc_,lj]iﬁ_.ga_[g___
price of coffec sold by a member to a cofice co-
opelatlve society, it is contended, is on a par with
recovery of dividends by a member from the society.
The argument is that a 'member under the bye-laws
is obliged to sell his coffee to the society, thercfore
membership is a vital ingredient of his claim to
recovery of the price of the coffce.

With respect, there is some confused thinking
herc. Membership is a vital consideration only to
the enforcement of (he obligation to sell to the
sociely. Membership is incidental to the recovery of
the price of the coflee. It is not a necessary ingredient
of the claim, as it is in the case of a claim for
recovery of dividends. o

Tt is submitted that the second school cf thought
is in conformity with the extent of protcetion needed
by co-operative socicties and intended by the legisla-
tion. But in any event the conflict between these




three schools of thought should be resolved by either
a clear court decision or an amendment to seclion

"0 (1).

* * L 3
B. Casts

(i) WAKIRQ 'AND WANDA v. COMMITTEE
OF¥ BUGISHU CO-OPERATIVE UNION L1TD.
[1968] E.A. 523
High Court of Uganda.

RUSSELL, J.: This is an appeal on questions
of law by Messrs. C. M. Wakiro and J. F. Wanda
(hercinafter called “the appellants”™) who werc for-
merly officers of the Bugishu Co-operative Union
Ltd. (hereinafter called “the society”) pursuant to
s. 69 (1)* of the Co-operative Socicetics Act (Cap. 93)
(hereinafter called “the Act”), from the decision of
the Registrar of Co-operative Societics dated 23rd

v December, 1966, on appeal from the award of an
arbitrator dated 7th November, 1966, to whom the
Registrar had referred a dispute notified to him
by the said officers in their letfer dated 12th May,
1966. Y,

Section 68° of the Act provides that if any dispute
touching the business of a registered society arises
between the society or its committee and any officer
of the society, such dispute shall be referred to the
RQegistrar for decision. The Registrar, on receipt of

* such reference, may either decide the dispute himself
or refer it for disposal to an arbitrator. Any party

— aggrieved by the decision of such arbitrator may

+ within two months of the date of the award appeal
to the Registrar, and the decision of the Registrar,
on appeal or otherwise, is final, subject to a right
to appeal to the court. A “court™ is defined in s.2
of the Act® in relation ta a registered socictyyof the

4, S.69: “(1) Any decision of the Registrar under section
68 of this Act or any decision of the Minister on ap appeal
to him from any decision of the Registrar by virwlk of any
provisions of this Act, and notlwithstanding such pifovisions,
shall be subject lo an appeal on a question of liw to the
court whose decision shall be final.”
See Uganda- (1970) Act. s. 75 (1).

5. 8.68: “(1) If any dispule touching the business of a
registered socicly ariscs— !

" (¢} between the socicty or its commiltee .'unZJ any oflicer
of the society....such disputes shall he veferred (o
; the Registrar for decision.™
Cf. Uganda (1970) Act, s.73:
“(1) If any dispute touching the businesg of a registered

socicly ariscs— /

(c) belween the society or its-commjlice and any officer
or ‘past officer of the society /.\\uch dispute shail
be referred to the Registrar [ decision™ (emphasis

/ added).”
3. See Uganda (1970) Act, s. 87,

T s MEANING “
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Belore dealing with the issucs of law raised in the
memorandum of appeal, it is necessary o mention
briefly the facts as far as they are relevant to this
appeal. ' L

The appcllants were employed by the society on
similar wrilten agrecments, incomplete copies of
which were admitted at the hearing belore the
arbitrator, Those agreements cancelled all or any
previous agreements and provided that the appellants
should- devote the whole of their time and ability
o serving the socicly at such places in Uganda or
other part of the world as the society might from
time to time require. The appellants covenanted to
abide by and carry out the reasonable instructions
and regulations of the society from time to time in
force, and there was a specific stipulation as to the
right of the society to terminate the employment
of the appellants in cl. 10 (A) (1), reading as
follows:

“(A) The union may terminate the employment

of the employee—

(1) by giving the emplovee one month’s or three
months’ notice in writing or wilhout previous
notice by crediting him/her in account in its
books with one month's or three months’
salary as laid down in cl. 11 below.”

Clause 11 stipulated that in the case of the appellants
their salary scale entitled them to three months’ notice
or pay in lieu of notice.

Although the service agreements are silent as to
the specific duties to be performed by the appellants,
they were, in fact, appointed to the posts designated .
secretary/manager and assislant secretary/manager
respectively. According to the Co-operative Societies
Rales (Cap. 93), r. 26 (1)7 and the sociely’s bye-laws
(bye-law 45 was exhibited in the arbitrators’ file
but not numbered) the society was obliged to appoint .
a scerctary but had discretionary powers to delegate
powers, of management (o a manager or gencrd
manager (r. 30° and bye-l:’.j’ 47)..

1R, 260 “(1) The committee of a registered saciety shall
appoint a secretary to the society who may be cither a
niember of the committee or a paid employee of the society
provided that in the latter case he shall not become a
voling member of the commitiee.”

See Usanda (1971) Reeulations, reg. 27 (1)

8. R.30: (1) A society may, by o resolution duly pussed
ul o gencral meeting of the members of the sociely,
auithorise the commities, the sceretary or the treasurer ol
sich sociely o delegate all or any of their dutics to i
cempetent paid oflicer or employee of the socicty.’

See Uganda (1971) Regulations, reg. 31,
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‘It appcars to me obvious that although the com-
mittee of the society were not empowered to abolish
the office of secretary, they were at liberty to dismiss
from their employment the individual who had been
appointed (o that oflice or lo transfer him to some
other post in their organisation. They were also at
liberty to enlarge or withdraw from the secretary or
a manager any dclegated powers of management.
The designation “secretary/manager” was, therefore,
merely a convenient method of signifying that the
person so designated was not only the secretary but
was also exercising managerial powers. The same
principles apply to the assistant to the secretary/
manager.

By a letter dateds29th March, 1966, the commiltee
notified the appellants and others that there had been
a reorganisalion of administrative arrangements and
that, as far as relates to this appeal, the offices of
secretary/manager and assistant secretary/manager
had been abolished with eflect from 1st May, 1966.
Mr. E. K. Ginadu was to replace Mr. Wakiro as
secretary, and Mr. Wakiro was to be appointed colfee
manager. Later Mr. Wanda was offered a post as
the coast representative at Mombasa, and Mr.
Wakiro was offered the post of general manager.
The salaries and benefits of the appellants were not
in any way affecfed. 3

On 30th April, 1966, the appellanis and others
who were affected by the reorganisation wrote to the
society that their posts had been abolished and, in
effect, stating that this could not be done without
their consent and amounted to a breach of their
service agreements. Alternatively, they contended
they should have been given three months’ notice
of termination of their services.

By a letter dated 12th May, 1966, the appellants
notified the Registrar of a dispute. In the preamble
they accused the members of the committee of
having attempted to get rid of them by devious
means in general, and in particular by “abolishing
their posts’ and virtually compelling them to resign.
They, set out the points of dispule as follows:

“(a) That some members of the committee have
on several occasions gonc out lo socicties
and to the public at large and made various
caseless allegations verbally, by circulars and
by other means, with the purpose of discredit-
ing some members of the union stall in the
eycs of the public, and that this practice has
resulted in the present tension and muddle
which exists between the cominitice and the
stall concerncd; and further that this practice
czase forthwith and that the allezations made

be withdrawn in" writing, as the commitice
members conceriied are responsible for the
dcefamatory damage that Las been done to
the various members of the union’s manage-

, ment. :

(b) That the recent decision of (he committee
adopted in heir meeting of 29th April, 1966,
of arbitrarily and unilaterally abolishing the
posts of secretary/manager, assistant sccre-
tary/manager and information secretary with
effect from Ist May, 1966, is invalid.

() That the unilateral abolition of the above posts
without duc notice to the employces con-
cerned is a breach of service contracts entered
into by the Bugishu Co-operative Union Ltd.
and the several members of staff concerned,
and - therefore unlawful.

(d) That the unilateral introduction of a new
administrative set-up has lowered the stalus
of the posts of accountant and mill manager
liquorer, and is, therefore, a breach of their
service conlratt with the union.

(¢) That the unilateral declaration of the assistant

secrelary /manager, Mr. Wanda, as ‘redundant’
is a breach of service contract entered into
between him and the union.

() That, in conducting themsclves as indicated
above, the committee have not exercised the
prudence and diligence of ordinary men ol
business, by creating a muddle in the adminis-
tration and management of the business of
the union.” -

By a letter dated 18th May, 1966, the society

informed Mr. Wakiro that the society had decided .

to designate him “‘General Manager” with eflect
frem that date, but after various meetings and nego-

tiations he refused to accept the post. The sociely

then, by its letter dated 19th July, 1966, formally
notificd him that his employment was terminated
forthwith pursuant to the said cl. 10 (A) (1) and pa!u‘
him his three months’ salary and fringe benefits in
licu of notice. ' .

By a similar letter dated 26th May, 1966, the
suci;:ly terminated the employment of Mr. W:ululu.
and he also was paid three months” salary and [ringe
bencfits. He had refused to aceept the post of coast
representative. .

Al the termination of the arbitration proceedings
the arbitrator, Mr B, B, Codda, in a lengthy award
fealt with each of the points of dispute in detail,
md then came (o the conclusion that the appellants
ad been legaily dismissed by the sociely pursuant
i Lhedr written service agrcements, and ordered them
(o pay the costs of the arbitration. The upch:mL:.a liled
a lenethy memorandum of appeal 1o the Registrar,
who in an admirably concise and carelully wurdcq
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decision upheld the conclusion of the arbitrator bul
set aside the order as to the payment ol the costs

v the appellants. It is from that decision that the
appellants have filed the instant appeal on questions
of law.

It has been. conceded by Mr, Nabudere [counsel
for the appr:llams].lﬁul the appcliants were, in fact,
dismissed artd paid in full pursuant to the terms of
their written service agrecements. There is, and was
at the time the arbitrator made his award, no question
of a claim for wrongful dismissal or damages, and
all that the appellants could have asked for was
some form of declaratory judgment. But as they
were no longer ofticers or cmployces of the society
a declaratory judgment could not have served any
useful purpose, even though it may have been some
solace to the appellants’ injured feclings.

It has been consistently held by the courts, and
presumably should’ be so held by analogy by an
arbitrator in seitling disputes, that they will not
make a declaratory judgment unless it will scrve
some effective purpose: see Bennett v. Chappell
([1966] Ch. 391). It is obvious that no useful purpose
cquld have been served by making a declaration
ds. sought by the appellants, and no order could be
made restraining the committec from making false
statements about the appellants in relation to the
sosts they no longer held. Although the reasons
adduced by (he arbitrator for ruling against the
appellants on all six points of dispute were in several
instances wrong in law, he was undoubtedly correct
in his final conclusions.

“This would be sufficient 1o dispose of the appeal,
but as the arbitrator and others do not appear to
appreciate correctly the rights of rcference under the
said s. 68 of disputes to the Registrar, a few com-
menls thereon may not be out of place. )

In disposing of the first point of dispute the
arbitrator stated:

“I am inclined to believe that the only dispules

the Registrar can entertain between an employee

,and his society are those which involve financial

,lloss and can be determined by reference to the

‘terms and conditions of the service contract or

other arrangement between the employee and the
saciely. The plaintifls did not show that the alleged
defamation resulted in any financiil loss on their
part.” | ' '

[

The words “dispute touching the“business of a
registered society” have not been defined in the
Act nor in the comparative s. 08 of the -English
Friendly Societics Act, 1893, or the Indian Co-

operative Socicties Act, 1912, Tt appcars, however.
to be generally accepted that even though the words
must be strictly construed as s. 68 of the Acl ousts
the jurisdiction of the courts, the word “disputes”
includes all matters which could form the subject of
civil litigation, and ‘“‘tsuching the business of the
society” is not confined to disputes regarding the
internal management of the affairs of the society or
disputes in regard to the principles which would
regulate the conduct of business. Tt would include.
for example, a dispute as to whether the election of
certain persons as members of the commitlee was
legal, but it would not include purely personal claims
such as a claim for defamation of character by an
officer against thc committee. The arbittator does
not appear to have been justified in restficling the
words to disputes involving financial loss although
he would have been justified in confining them to
disputes involving legal loss or liability.
In disposing of the sixth point of dispute the
arbitrator stated: :
“Sccondly, as long as the terminations of service
were effected under cl. 10 (A) (1) of the service
agreement referred to above, the employees were
entitled to three months’ notice, during which
time they would, in my opinion, continue (o be
union officers. This privilege would, in my opinion.
not be invalidated by the fact that three months’
pay was given in lieu of such notice, The employees
continue to have the privileges of union officers
for three months beyond the date of termination
of service and could, in my opinion, sue the
committee dtririg that time.”

It is clear that the appellants’ employment was
terminated the moment they received the letters of

dismissal, and they then ceased to be oflicers of the.

society or have any rights as such to refer any
disputes to the Registrar pursuant 1o . 68 of the
Act. 1t would have been otherwise if they had been
oiven three months' prior notice of terminution, as
they would in such evenl have continued to be
oflicers of the society until the period of the notices
had expired.

For the above-mentioned reasons the appeal is
dismissed. At the time when the Registrar recorded
his decision he was obviously not entitled Lo muke
a declaratory ruling or issue a mandatory injunction
in relation 1o matters which had ceased (0 have any
practical importance and he rightly dealt with the
appeal on the basis that the appellants’ only sub-
sisting complaint was that they had been wronglully
dismissed by the society. The appellants have per-
sisted in appealing  despite  the eminently  sound
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decision of the Registrar, and 1 can scc no rcason
‘hy 1 should depart from the normal rule of award-
g the costs of the appeal to the successful party.
The appellants will, therefore, have to pay the

respondent’s costs of this appeal.
® 0 *®

Problems:

’

*#1. The judgment states that appellants Wanda and Wakiro
were dismissed by the respondent socicty on 26th
May and 19th Fuly, 1966, respectively. The appellants
notified the Registrar of “a dispute” with the society
on 12th May, 1965. The judgment does not stale when
the Registrar appointed an arbitrator, Is this date
important? I the appointment occurred after 19th July

~— _was there a dispute over which the Registrar has

jurisdicmndm—s.-{n&l_lj_qdur 5.73 of _the revised
Uganda_Act? _(See footnole :11_11._,@ supra.) 1f
the appointment was eflective before 26th May does
the cffective dismissal of the cmployces remove the
dispute from the jurisdiction of the arbitrator under
ss. 68 or 73? Could the appellee society seck an order
prohibiting the Regisirar from performing his duties
as soon as the society had dismissed appellants? (Sec
iy Lned ialely below.
the Registrar sct out allcgations which the Registrar
. should have investigated under s.47 (now s.51)?
Section 47 states:
“(1) The Registrar may, of his own motion, . .. hold

an inquiry or direct some person authorised by him,

by order in writing in that behall 1o hold an
inquiry into (he constitution, working and financial
condition of a registered society.”
What is the difference between “investigation” under
5. 47 and arbitration under s. 68?7 5
¥3, Do yau agrce that arbitration under the Co-opcrative
Societies Act is confined to disputes “involving legal
loss or liability”? Can the arbitrator act to conciliale

the partics to a dispute over “muddled management”?

(i) MASAKA DISTRICT GROWERS
CO-OPERATIVE UNION LTD. v.
MUMPIWAKOMA GROWERS
CO-OPERATIVE SOCIETY LTD.

© 1968 (2) ALR Comm. 81
Court of Appeal for East Africa,
on appeal from Uganda.

SPRY, J.A.: This is an appeal from an order
of the High Court of Uganda dismissing an applica-
tion for an order of prohibition.®

The appellant is a co-operative society which pro-
cesses coffee on behalf of its members. Its members

9. The judgment of Sheridan, I., in the High Court of
Uganda is reporied in [1968] E.A. 630; 1968 (2) ALR
Comm. 37. S Cor

"

Growers' Co-operative L‘_'n:f,./‘}_r_;_lthL

Did the Tetier of 12th May, 1966, {rom_appellants to

arc also co-operative socictics, formed of growers,
It would appear that in 1964 somc of ‘the member
socicties expressed dissatisfaction with the manage-
ment of the appellant, whereupon the appellant
expelled one of the member societies and suspended
seven others. This is said to have been done in
exercise of powers contained in the bye-laws of
the appellant. :
The socicties which had been so expelled or
suspended appear to have referred the matter, through
their advocates, by letter dated 12th January, 1965,
to the Registrar of Co-operative Socielies. It is
perhaps unfortunate that this lctler is not on the
record, so that we do not know whal action the
Registrar was asked to take. The action that he
did take was to write a lelter, on 16th January to
a Mr. V. T. Mitala, a senior co-operative officer,
as follows:
“Appointment of an arbitrator
Dispute between Masaka District G.C. Union
Lid. and expelled societies
In pursuance of the powers conferred upon me by
s. 68 of the Co-operative Socielies Act, 1 hereby
appoint you arbitrator of the dispute between
Masaka District G.C. Union Ltd. and the socicties
which have been expelled and others which have
complaints with the union.
2. Some of the societies concerned arc: Kitibwa
Kya DBuganda, Anascera Ababe, Kabwangu,
Kyamusoke, Manyi, Kyayagaliza Embazzi and
Mumpiwakoma. . .
3. As there is some urgency in this matter, will
you please start the work of arbitration with the
minimum of delay, Please do inform mc of your
findings in due course.”

On 12th February, Mr. Mitala wrote to the appel-
lant, slating that he had been appointed to sctile
the dispute between “the expelled societies” and
the appellant and fixing 22nd February as the ‘date
when he could hear the dispute.

On 15th February, Messrs. Kiwanuka & Co. wrote
to Mr. Mitala, drawing his atltention to the provisions
of r. 42 (2) of the Co-operative Socielies Rules (Cap.
93)),! and asked, if there had been compliance with
those provisions, that Mr. Kiwanuka should  receive
a copy of the order of reference.

10, R, 42: “(1) Where [the Registrar] decides to n_:l'ur @
dispute to arbitration such decision shall be embodied®in
an order of reference under his hand.

(2) Every order of reference under this rule shall-— .
(a) specify the name, surname, place of abode and
oceupation of the arbitritor; .

(b) sel out the dispute and full particulars thereel: and
(¢) limit the time within which the award  shall be

forwarded by the arbitrator,..."”
See Uganda (1971) Regulations, regs, 45, 47
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Also on 15th Febroary, the Registrar wrote (0
My, Mitala quoting the summary of the dispute™
contained in the letter of 12th January. This is
as follows:
“Dispute between Masaka District G .C. Union
Ltd. and expelled artd suspended socicties

Further to my letter No. 389/X.1 dated 16th
January, 1965, 1 quote here below the summary

of the dispute put forward by the expelled zmd‘,

suspended socicties through their lawyers, Messrs.
Mayanja, Clerk and Company, in their letter of
12th January, 1965.
~ “(a) Our clients allege that the affairs of the
union are being or have been mismanaged. and
particularly that the amount of coffee sold to the
Coffee Marketing Board in the 1962-1963 season
was greater than the amount shown in the union’s
balance-sheet for that year. Our clients further
challenge the balance-sheet for that season on
.. several other important items on which they are
ready and willing to give evidence.
(b) Our clients complain that when, in accord-
‘ance with the -union’s bye-laws, they drew
attention to the matters stated in (a) above, the
union retorted by expelling Mumpiwakoma and

suspending seven other primary socictics, The -

expulsion and suspension, it is contended, were
harsh and illegal in that they were contrary to
tlic rules of natural justice’.”

The letter also contained the names of the socie-

:s that had been expelled or suspended, including
the four respondent societies. Mr. Mitala sent a copy
“of this letter to Messrs. Kiwanuka & Co., the
advocates for the appellant, on 10th March.

Meanwhile, on 9th March, Messrs. Binaisa, Mboi-
jana & Co., who had then been instructed (o act
for what, for convenience, I shall refer as to the
expelled societies, wrote to the Commissioner for
Co-operative Development, who is also the Registrar
of Co-operative Socielies, pointing out that, in
appointing an arbitrator, he had failed to define the
disputes to be delermined, and offering to assist in
framing terms of reference. He also objected to the
choice of arbitrator, saying that the members ol the
Co-operative Department were oo closcly involved
in all these matters, and asking for the appointment
of an independent arbitrator. .

On 11th I\ﬁll‘&;l-’lrﬂ\(fﬁ&ﬁLKilwanuka & Co. wrote
- On 11th b

to Mr. Mitala saying that it dould secem that there
had been no order of reference as envisaged by
1.42 (1) of the Co-operative Socicties Rules, adding
. that full particulars of the dispute had to be given,

On 17th March, Mr. Mitala wrote (o Messrs.
Binaisa, Mboijana & Co. and in the course of his
‘atter remarked:

“You will note that the Registrar of Co-operative
Socicties only furnished me with the summary of
the dispute, but not the full details. But now
Messrs. Kiwanuka & Co. want to know (and |
fecl they arc rightly entitled to know) the details
and particulars of the summary of the dispute as
contained in the Registrar’s letter.” ’

Messrs. Binaisa, Mboijana & Co. replied on 6th
April. setting out five matters on which information
was sought regarding the rcceipts and exgenditure
of the appellant.”

Many other lctters were exchanged, but I think
those T have cited are sufficient for the purposes of
this appeal. In spite of the objections that had been
taken, Mr. Mitala sat on various dates, at wide
intervals, and heard evidence and argument’? As

1. The opinion of Sheridan, J., sels out thc following:
“Mr. Mboijana’s letter to Mr. Mitala, dated 6th April,
1963, copy to Mr. Kiwanuka, the relevgnt part of which
reads: : -

“The following are some of the speciti¢: issues which will

be raised al the hearing: '

(a) The disbursement of Shs. 313,988/38 by the union
by way of wages and allowances required full
explanation by the union management, and the
scoieties were entitled to query this expenditure
and ask for Tull particulars and the powers under
which the union management acted in incurring

. such an expenditure.

{b). The socicties were entitled to know and would like
to know the proceeds realised from the triage, taking
into accounl the coffce tonnage produced during
the period in queslion.

(c) The socicties were entitled to know and would like
to know how and on what consideration did the
union’ management organisc the transportation of
the union’s coffee from Masuka to the Coftee Mar-
keting Board, And further they would like to know
how the transport proceeds paid by the Collee
Marketing Board were disbursed by the union
managenient. The socicties complained and  will
contend at the hearing that the union managemenl
showed favouritism and deviated {rom past practice,
thus causing loss to both the union and component
societies.

(d) The societics were entitled to dispute and disagree
with the misleading statements  contained in the
chairman’s report Tor the period from Mareh, 1963,
to March, 1964, particularly in regard to grading and
prices of the union’s coflee. And the union manage-
ment was wrong in rejeclting the socicties’ conten-
tions, which were supporied by figures from the
Collee Marketing  Board.

{¢) The union was und is entitled to know why there
wits a dilference in tonnage of colflee belween the
figures piven in the balance-sheet and the figures
ol the Colice Marketing Board of approximuaiely
265 tons.

The above wre some of the issues the socicties intend

o raise ot the hearine. These issues huve been  the
subject-mittter  of dispule between the union, ollicials
and the respective societics. The union’s advocate should
or ought to have been sulliciently bricled on them, They
cover items (a), (b) and (¢) in paragraph 4 of your Jeter.
All ihe decounts touchine the matters in dispule are in
the custody of the union; the socicties would like 10
have these accounts produced at the hearing, particularly
detailed account in touching the stlements contuined
in (a), (b) and (c) above’” (Ed)
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3 Al

the arbitration developed, Messrs. Binaisa, Mboijana
& Co. appear to have made various requests for
_articulars, Most of them relate o accounting mat-
ters, but in addition, among other matters, there
was a request for the production of all minutes of
general mectings of the appellant since its incor-
poration and for: “Particulars of the houscs or
premises purchased by the union and tenants now
in occupation and the tents realisable thercfrom.”
This immediately led to a complaint by Messrs.
Kiwanuka & Co. that the original issues were being
ignored and new issues introduced. However, after
more correspondence, the Registrar, on 10th July,
wrote to the manager of the appellant in purported
exercise of the powers conferred on him by s. 24 of
the Co-operative Societies Act (Cap. 93)'* requiring
him (o produce various documents and particulars
to Messrs. Binaisa, Mboijana & Co. This order was
not complied with, and after more correspondence
Messrs. Binaisa, Mboijana & Co., on 19th November,

issued a notice to Messrs. Kiwanuka & Co. requiring.
thein to produce the documents and particulars, to;

}2. The .opinion of Sheridan, J., sets out. the following

acts: T 3 -

“40n 9th April, 1965, Mr. Mitala sat for the first time,
but 1 am informed that the proceedings were confined
to a discussion about the procedure to be adopted. The
next hearing did not take place wniil 25th and 26th
January, 1966. Meanwhile, there was a considerable
wrangle between the parties, -8s' veflected in further
letters, with the applicants showing reluctance to produce
all their books, including the balance-sheet, and with
Mr. Kiwanuka threatening to remove the matter to the
High Court but not, in fact, doing so.

The copy of the minutes of the second hearing records

Mr. Kiwanuka as saying at the outset:

‘Mr. Kiwanuka quoted the Co-operative Societies Rules
(Cap. 93), r.42(2)(b), which provides that—"every
order of reference under this rule shall...(b) set out
the dispute and full particulars thereof....” Mr.
Kiwanuka said (hat- there had been no refcrence
complying with this rule and the particulars were
not _known. The arbitator did not agreey to the
grence piven to Lhem by the Registiarand they
had already participated in this arbitration. Mr.
Kiwanuka said that it was a statement which he had
made.’ .

Mr. Kiwanuka, having made his protest, seemed content
to continue. to participate in the arbitration. In fact. il
was not umtil the fourth hearing, on 13th to [5th
Scptember, by which time the typewritten copy of the
proceedings had run to nearly 200 .pages. (hat Mr,
Kiwanuka, objecting to an order (o produce books
about a building which the applicants had crected in
Masaka brought the proceedings (d a halt by applying
for the order of prohibition.” (Ed.)

13. 8.24: “Any oflicer, agent, scrvant or member of a
registered society who is required by the Registizt or any

person authorised in writing by the Registrar, so to do,

shall, at such place and at such time as the Registrar may

direet, produce ¢l monceys, securitics, books, accounts and

ti_ng;tiqmus__lnlfiﬂmpurly ol or relating to the aflairs of such

society  which are \m the custody of such ollicer, agent,

servant or member and which are wnder his control.”
Sce Uganda (1970} Act. s. 28,

CiwanuKA'S
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Mr. Mitala. Tt is not clear from the record what
happened during the ensuing months. but it appears
thiat on 14th September, 1966, Mr. Milala made an
order directing the appellant to produce books and
papers relating o a house in Masaka alleged to have
been purchased by the society. Messrs. Kiwanuka
& Co. then applied, under the Law Reform (Miscel-
lancous) (Rules of Court) Rules (Cap. 74), for leave
to apply for an order of prohibition, and this was
granted on 17th September, 1966. The relief sought
was an order stopping Mr. Mitala from performing
the duties of arbitrator or, in the alternative, an
order prohibiting him from introducing new matters
over and above those mentioned in the letter of
16th January, 1965, from the Registrar.

The application was heard and dismissed by
Sheridan, J., who held, first that the letter of 16th
January, 1965, read with the subsequent correspond-
ence, “sufficiently defined the dispute’; secondly,
that even il- the arbitrator permitted: the introduction
of matler -not strictly within the order of reference,
that was a matter that could be cured on appeal;
and, thirdly, that while the order of reference did
nol limit the time within which an award should be
made, as it should have done, the proper remedy
was by way of appeal, not prohibition.

At the hearing of the appeal, Mr. Kiwanuka, who
appeared for the appellant, submitted that, as there
never was an order of reference which complied with
r. 42, Mr. Mitala never had jurisdiction to act as an
arbitrator and, therefore, an order of “prohibition
should have issued as of right. Mr. Kiwanuka pointed
out that objcction had been taken from' the start,
and he argued that the participation of the parties
in the subsequent proceedings could not give juris-
diction where none existed.

Mr. Mboijana, for the respondents, argued ‘that
the requirements of r.42 serve two purposes: ir
the first place, they enabled the appointment of -
arbitrators, and, in the second. they clarify the issues
in the absence of pleadings. He submitied that the
letter of 16th January, 1965, cffceted the appoint:
ment of Mr. Mitala as arbitrator and that that letler,
read with the letter of 15th February, 1965, consti-
tuted the order of reference. The other corrcspond-
ence was intended to narrow the field of dispute,
was procedural and could, therefore, be agrecd.

_Mr. Mboijana conceded that r. 42 (2) (c) had not

been complicd with, but argued that this was an
irregularity not going to jurisdiction.

[ am reluctant to criticise the Registrar, who is
not a parly to the appeal and has not had thé
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opporl-hmty {o detend his actions; but I cannot but
think that much of the difficulty that has arisen is
suc to his failure at the start to consider sufficiently
whether this was a case for arbitration and, if so,
whether he had the material to make an order of
reference. This is particularly unfortunate in that
the attention of the Registrar and that of Mr. Mitala
were expressly drawn, by both sides, to the require-
ments of an order of reference. It is truc that s, 68
of the Act is expressed in wide terms, but it relates
only to disputes and in this context a disputc can,
I think, only exist where one party is averring
something which is denied by the other. I think there
may have been a dispute in this sense in the present
case as to whether the respondents had properly
been expelled or suspended from the union, although
even here the issue was never clearly defined. A
balance-sheet was also challenged, but this would
seem to have been a complaint calling for an in-
vestigation rather than a dispute capable of being
determined by arbitration. Indeed, T cannot help
thinking that the Registrar did not clearly distinvuish
between his powers under s. 47, and 1hlose under
8'14

However that may be, the mdm questlon that we

' thC to consider is whether or not therg was a valid
appointment of an arbitrator. If there was, an applica-
don for prohibition would be in the discretion of
the court, and having regard to the Jong acquiescence
by the appellant in the arbitration proceedings, 1
would think that the learned judge was right to
refuse the application in the exercise of that dis-
cretion. If, however, the appointment was had and
there can be said to be a patent lack of jurisdiction,
thefappellant is catitled to an order as of right (see

14. S.47: “(1) The Registrar may, of his own motion. and
shall on the direction of the Minister or on the application
of a majority of the conunittee, or of not less than one-
third of the members present at a mecting of the socicly
which has been duly advertised, hold an inguiry or direct
sore person authorised by him by order in writing in that
behalf to hold an inquiry into the constitution, working
and financial condition of a registered society.” [Emphasis
added.} N
S.68: “(1) If any dispute touching the business of a
registered socicly arises— '

such disputes shall be referred to the Registrar for
decision.

(3) The Registrar may, on receipt of a reference under
sub-section (1) of this section—

) decide the dispute hinself; o
(h) refer it for disposal to an arbitrator or mhmalms

(ﬁ) Any party aggricved by the award of an arbitrator
may appeal therefrom to 1/1( Registrar within two months
of the date of the award.” [meh sis added,]

See Ugdnda (1970) Act, ss. 51, 73,

w

//f-

!'w;ﬁ‘fuharvon v. Morgan ([1894] 1 Q.B, 532) and no

amount of acquicscence will afleet that right (see

Buggin v. Bennett ((1767) B)‘.n 2035: 98 E. R. 60).
Incidentally, there is no presumption of jurisdiction
(see Christopher Brown I_!g_l__l:&__(’cnossenclmfr

Oesterreichischel Waldbesitzer Holz-Wirtséhalts HIL

triebe GmbH ([1954] 1 Q.B. 8).

In my view, where there is a statutory power to
appoint an arbltrdlor lhcre must be reasonably
strict compliance with the' statutory requircments,
and in default the arbitrator has no jurisdiction.

Taken by itself, the letter of 16th January, 1965,
could not possibly be regarded as an order or refer-
ence, and even read with the letter of 15th February,
1965, it still, in my opinion, falls far short of what
is required. Rule 42 (2) (b) requires an order of
reference (o “‘set out the dispute and full particulars
thereof”, All that was furnished to Mr. Milala was
a statcment of vague allegations, such as “‘miy-
management’”. Even if-one were to take the view
that the dispule was as to the propriety or other-
wise of the expulsion and suspension of the societies,
it could not be said that “full particulars’ were given
given. The letter does not even give the grounds on
which the appellant. purported to expel and suspend
member societies. Furthermore, there was no com-
pliance with r. 42 (2) (c), which requires an order of
reference to limit the time within which the award
is 1o be made. 1 am inclined to agree with Mr.
Mboijana that failure lo comply with paragraph (c)
would not of itself be fatal, because it is a matter
which could so easily be put right, but the failure
to comply with paragraph (b) goes, in my opinion,
to the root of the matter. I cannot agree with Mr,
Mboijana that the appointment of the arbitrator
and the particulars of the dispute are severable, It
is the order of reference that constitutes the appoint-
ment and an order of reference which does not
specily the dispute is, in my opinion, a nullity.

It is unfortunate that so much time and money
has been wasted, but that cannot influence the
decision. If, as 1 think, there never was an order of
reference, the appeal must succeed. The fact that
the appellant appearcd, under protest, before M.
Mitala cannot have given him jurisdiction under the
Act, nor can a submission under the Arbitration
Act (Cap. 55)- be implied, since Mr. Mitala clearly
pmporlcd to act under the Co-operative Socielics
Act (Cap. 93). That being so. I think Mr. Kiwanuka
was entitled to ask for an order of prohibition as
of right. It is, therefore, unnccessary to consider ‘the
alternative submission,

‘O
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I would allow the appeal. sel aside the order of
the High Court and substitute an order prohibiting
Mr. Mitala from proceeding in the matter of the
purported arbitration. I would award the appellant
the costs of the appeal and its costs in the High
Court. We were not asked to make any order as
to the costs of the abortive proceedings before
Mr. Mitala, and T would make none.

DE LESTANG, V.-P.: 1 have had the advantage
of reading in dralt the judgment of Spry, J.A., and
I agree with it. I only wish to add a few words of
my own.

The question in this appeal is whether. the refer-
ence to the arbitrator was a nullity, in which case
prohibition would issue ex debito justitice, or a mere
irregularity curable by acquiescence, in which case
prohibition would be discretionary. An arbitration
of the kind under reference is a statutory arbitration
governed by s. 68 of the Co-operative Societies Act
(Cap. 93) and rr. 42 and 43 of the Co-operative
Societies Rules made under the Act. By s. 68 of the
Act it is provided that any dispute touching the
business of a registered society shall be referred to
the Registrar for decision, and the Registrar is given
a:’ discretion either to decide the dispute himself or
refer it for disposal to an arbitrator. Rule 42 provides
that if the Registrar decides to refer the dispute to
qrbitrdtion, his decision shall be embodied in an
order of reference under his hand, and that—

“Every -order of reference under this rule shall— ~

(@) specify the name, surname, place of abode
and occupation of the arbitrator;

(b) set out the dispute dnd full particulars thereof:

s and il '

(¢) limit the time within which the award shall
be forwarded by the arbitrator....™

The Registrar’s letter of 16th January, 1965, pur-
porting to refer to an arbitrator a dispule between
the respondents and the appellant, complies with
none of the requirements of r. 42, It does not state
the place of abode of the arbitrator, which is
required in paragraph (a): it does not say what the
dispute is about, which is required by paragraph (b):
and it does not limit the time within which the
award shall be made, as required by paragraph (c).
The failure strictly to comply with paragraphs (a)
and (c) is probably not fatal, but the failure to
comply with paragraph (b) is a fundamental omis-
sion going to the root of the arbitrator’s jurisdiction.
Accordingly, if the letter of 16th January, 1965, is
alone (o be looked at, the reference is, in my view,
clearly a nullity as it fails to statc what the dispute

@
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is which the arbitrator must decide. Is the position
any different . if it is read with the letter of 15th
February 19657 That letter purports to give a “‘sum-
mary of the dispute”, ‘while r. 42 requires the
reference to ““sct out the dispute and full particulars
thercof”’. The summary itsgll is of the vaguest
nature, and it is this vaguencss which is dircctly
responsible for the long dclays which have occurred
and which cventually led to the application o the
court for an order of prohibition. The only matter
referred to in that letter which could possibly
qualify as a dispute belwecn the member societies
and their union is that concerning their expulsion
or suspension, as the case may be, from the union,
but even this is linked up with the allegalion of
mismanagement which, in the words of the lecarned
judge below, “covers a multitude of sins”. So even
if both letters are read together, still, in my view,
they do not constitute a proper reference, because
paragraph (b), a fundamental requirement of r. 42,
has not been complied with. It scems to me that
the respondents’ complaints were matters more pro-
per for investigation than for arbitration. In any case
it was impossible for the arbitrator to know exactly
what was in dispute between the parties, and as a
result he scems to have thought that he had unlimited
powers to enquire into every aspect of the affairs of
the union which the member societies might chal-
lenge under the umbrella of mismanagement. This
is a direct result of the failure of the Registrar tq,
comply with the rules.

I would accordingly hold that the reference is a
nullity and that prohibition should issue. There will
be an order in the terms proposed by Spry, J.A.

LAW, J.A.: The facts are fully set out in the
judgment of Spry, J.A., and need nol be repeated.
It is unfortunate that the question whether prohibi-
tion would lie in this case was not fully canvassed
either in the High Court or before us. At first sight
it appeared to me that prohbition would not lic to
an arbitrator (sce Turner v. Kingshury Caollieries, Itd. @
([1921] 3 K.B. 169) but the position in Uga:}W
coverned by s.34 of the Judicature Act, 1967. By’
sub-s. (1) of that section: “The High Court may
make an order...of...(b) prohibition, prohibiting
any procecdings or matter....” It is diflicult to
imagine wider or more general words, and there
would appear to be no rcason why, in Uganda,
prohibition should not issue to prohibit proceedings
before an arbitrator in a proper case. The question
then arises whether the appellant was cntitled to an
order of prohibition as of right, or whether Sheridan,
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J., had a discretion in the matter. This depends on
whether the proccedings were a nullity ab initio.
Ar. Kiwanuka for the appellant submitted that the
order of refercnce was so defective as to result in
a total absence of jurisdiction. By r.42(2) of the
Co-operative Socicties Rules an order ol reference

shall—
“(a) specify the name, surname, place of abode
and occupation of the arbitrator;
“(b) set out the dispute and full particulars thereof;
and
(¢) limit the time within which the award shall
be forwarded by the arbitrator....”

- As to (¢), the reference only says that the matter
is urgent and that the work of arbitration should
be started without delay. This is not a sufficient
compliance with the rule, but 1 agree with Spry,
J.A.; that this defcct is not fundamental and does
not go to jurisdiction. The appellant’s objection
under paragraph (b) is much more substantial. The

. arbitrator is merely asked to inquire into a dispute

" which is not particularised at all, and the parties
to the dispute are not correctly described. Had
matters stood there, I have no doubt that the order
of reference would have been a nullity. Some parti-

. culars of the dispute, and a correct description of
the partics, were however supplied Jater by the
Registrar at the request of all the parties. These
provided a basis upon which the arbitrator was
‘able to start work, and he, in fact, sat on several
oé¢casions with representatives of the appellant and
respondents present and participating. In these cir-
cumstances the irregularities in the original order
of reference have to some cxtent been cured, and
I*see no reason to differ from the learned judge’s
decision to treat the matter as one within the scope
of the exercise of his discretion. In the words of

 McCardie, ). _in Turner V. Ki_r_zg._vhm'__}'__C_()I_h:(.ir@;f\
“Trd. ([1921] 3 K.B. 169 at 182):

“Upon the whole I come to the conclusion, though
not without doubt, that upon the circumstances
of the present case the grant of a writ of prohi-
bition would be discretionary part from the

e

preliminary point. No error is' here, I think,
apparent on the face of the record within the
technical meaning of thosc words.”

One of the factors which caused McCradie, J., to
cxercise his discretion against ordering prohibition
was that the legislation he was considering provided
for a right of appeal from the decision of the
arbitrator. " In the same way Sheridan, I in the

case now undér consideration, had in mind, ia

exercising his discretion, that by s. 68 (5) any party
aggricved by the award of an arbitrator may appcal
therefrom to the Registrar, and by s. 69 a further
right of appeal is prescribed to the court on points
of law [see Uganda (1970) Act, ss. 73, 75]. Sheridan,
J., was also influenced in deciding how to exercise
his discretion by the fact that so much work had
been done and lime expended by the arbitration, with
the participation of the parties. It has not been shown
to my satisfaction that he wrongly ecxercised his
discretion in refusing to order prohipition.
I would dismiss this appeal.
3k W *

Note:

On the question whether or not prohibition would lie
in this case, Sheridan, J., stated in the court below:

Prohibition lies only for excess or absence of jurisdiction.

1t does not lie to correct the course, practice or procedure

of an inferior tribunal, or a wrong dccision on the
merits of the proceedings: see {1 Halsbury's Laws- of
England 3rd Edition, at 114, paragraph 213. I do not
agree with Mr. Kiwanuka’s submission thal it lics as of
right, as there is no defect of jurisdiction apparent on
the fact of the proccedings: ibid. at 115, paragraph 214.
It is a discretionary remedy, and the court muy decline

to interposc by reason of the conduct of the purly.

Mr. Kiwanuka relics on Farguharson v. Moreun ([ I894]
1 Q.B. 552) as authority for the proposition (hal
acquiescence in the exercise of jurisdiction by the in-
ferior court is no bar to the issue of prohibition. but
in that case there was a total absence ol jurisdiction
capparent on the face of the proceedings, which is nol
the case here,

On the other hand, in Mouflet v. Washburn ((1886) 54
LT, 16), HMannen, P., following Erle, I, in Jones wv.
James ((1850) 14 L T.0.S. 424) decided that the defendant.
by once appearing before the county courl judge, had
waived the right of examining into the process by
which he had been sununoned to appear, and that a
subscquent application by such delendant Tor o writ of
prohibition 1o prevent the judge of the counly courl
from proceeding in such suit must be refused. A court
may also decline to interpose il there is o doubt, in faet,
or law whether the inferior tribupal is exceeding iis
jurisdiction or acting without jurisdiction; // Halshury's
Laws of England, 3rd Edition, at 116, paragraph 215.
| entertain such a doubt.

The only other matter is that the order of relerence did
not limit the time within which the award should bc
forwarded by the arbitrator, as is made mandatory by
1. 42 (2) (¢) of the rules. I agree that it should have done
so, but the applicants’ proper remedy was (o appeal,
and not to apply for a prohibition.

Note how Sheridan, J., distinguishes Farquharson v. Morgan

and compare his opinion with that of Spry, J.A.
* * *

Problems:

1. What steps should the Registrar have taken on receiv-
ing the appellec’s letter of 12th January?

*2. What should counsel for the respondent have done
when he realised that the Registrar’s order of refer-
ence of 16th January was probably a nullity? What
steps could counsel have taken before 16th January
1o forestall the problem which arose jn ‘this casc?

ol . (o
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3, Does De¢ Lestang, V.-P,, agrec wilh Spry, J.A., that

' “an order of reference that counstitutes the appointment
and an order of reference which does not specify the
dispute is...a nuility”? Do De Lestang, V.-P, and
Law, J.A., agrec that the lctter of I5th February
could cure the carlier defect and disagrec only on
whether or not this later letter spelled oul the dispute
in suflicient detail? If so, what is the holding of the
Court of Appeal?

*4, Why should failure to comply with r.42(2) (a) or (c)

3 L;wrobably“ nol be fatal, while failure to comply with
o r.42 () (b) is “fundamental”? Ts it not just as casy
A to “put right” the omission of the full particulars of

the dispute as the omission of the “place of abode”
of the arbitrator or the time within which he should
give his award? -

S. What happened 1o the Registrar’s order of 10th July
under s.24 of the Ugarida Act (now s, 28) requiring
the officers of the appellant {o produce documents in
their custody? Does (he arbitrator's lack of jurisdic-
tion excuse the appellant’s oflficers from their failure
to comply with this order?

*6. Did the presence of lawyers prolong this dispute?

.k ¥
@ii) . REPUBLIC v. CO-OPERATIVE
DEVELOPMENT COMMISSIONER
EX PARTE KABUTHI
' [1969] E.A. 168

High Court of Kenya.

TREVELYAN, J.: This is an application by
Stdhley M. Kabuthi and James K. Gatimu (whom
I shall refer to as ‘“the applicants” for Muthii
Mithamu is now dcad) that an order for mandamus
shall go to the Comniissioner for Co-operative
Development directing him to exercise his powers
under s. 80 of the Co-operative Societies Act (Cap.
490) either to appoint an arbitrator or arbilrators
to determine the, disputes which they say exist
bziween them and a certain co-operalive sociely,
or to refuse to make such appointment, (1 shall refer

to the Commissioner as ‘“‘the Commissioney™ and’

to the Act as “the Act”) .

A reference was submitted to the Comnuissioner
o 10th August, 1967, but though on 26th April,
1968. he wrole (0 say thal an order appointing a
certain advocate in respect of it had that day been

siened and forwarded to him, that, says lcarned’

Senior State Counsel, is not so. Why the letler was
wrilten, -and in what circumstances, I do nol know,
but that the Commissioner allowed the matter to
drag on for months is, lo my mind, indelensible.
He thought he had a duty to perform and it is for
comment that instead of doing what he thought the
law required, him to do he felt it necessary o
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opposc this application instead. But he has opposed
the application, and. as will appcar, he has (subject
as will be stated) succeeded in his opposition.

It has been argued on the authority of R. v, Reg.
of Joint Stock Companies ((1889) 21 Q.B.D. 131)
that mandamus ought not to be granted where
another remedy is provided which is not less con-
venicnt, beneficial and eflectual. I agrce. There are,
indecd, other authoritics (o the samec effect. But no
cther remedy exists to make the Commissioner carry
oul his statutory duties if he rcfuses to perlorm
them. State Counsel refcrred to Short and Mellor’s
The Practice ¢f the Crown Office, 2nd Edition, at
p. 202 (1908), where it says:

“It is somewhat difficult to reconcile all the cases
on this point, although it scems that the general
principle running through all of them is, that
where in the absence of any other equally appro-
sriate remedy, a statutory obligation is casl upon
servants of the Crown to do some ministerial act
necessary to enable a claimant to makc good his
claim to relief. mandamus will issue, but it muslt
clearly appear that the statute imposing the obliga-
tion does create a duty towards the applicant.”

At all events | am dealing with the application.
Section 80 (4) of the Act provides that:
“The Commissioner shall, on receipt of a refercnce.
under sub-section (1) of this section, and on being
satisfied that a dispute exists, rcler it for dcter-
mination to an arbitrator or arbitrators...in the
prescribed manner: Provided that—

(i) where any of the parties insist on being
represented by an advocate, the Commissioner

mly refuse to act under this section. ...’ - *a

He received a reference and thought that a dispule
existed. Apart from the delay, though he now trics
to explain it away and (o say that lie did not refuse
to act, his aflidavit slates that the claims made by
the applicants are made by them as employees
rather than as members of the society as such, so
that ““...the same are not a dispute as defined in
section 80 of the said Act™. Strictly speaking, there-
fore, as he received a reference, knew that the partics
insisted on representation and was salisfied that a

dispute cxisted, he was duty bound to refer it to
arbitration or to say that he would not do so, which A/
he did not do, and when one also bears in mind the o

contents of his aftidavit it is idle for him to conlcnﬂ
that he did not refuse to acl.

Seetion 80 (1) and (6) of the Act provide: “(1) Ir
any dispule concerning the business of registered
socicty arises— ... (b) between members ... and the
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* society . . . it shall be referred to the Commissioner . .
(6) The award of the arbitrator shall be final....”
The applicants say that there are disputes within (b)
aforesaid, but they recognise that some of their
claims are by themsclves as employces rather than
as members of the socicty. It .must, then, first be
decided what disputes arc within the contemplation
of the Act. \

Various authorities were referred to the court and
these, and others, have [ consulted though, in the
end, it is the language of the Act that must be
interpreted. Moreover it must not be forgotten that,
exeept for one decision, that of my brother Mosdell,
4., to which 1 shall again be referring, the others arc
upon different enactments. In relation (o Friendly
Socielies,” I8 Hdalsbury's Laws of England, 3rd Edi-
tion, at pp. 64 and 65, states:

“121. Provisions in rules for settling disputes. ..
Every dispute falling within certain categories
must be decided in the manner directed by rules
of the society.... ’

123, Classes of dispute... Such dispule must
have relation to the membership of the member.
... Disputes between a society and a member not
an his capacity as member, for example, a claim
by a society against one of its officers for mis-
appropriation of funds...are not disputes within
,this case....”

* In Morrison v. Glover, Pollock, C.B., had this to
say ((1 849) 4 Ex. 430 at 444; 154 E.R. 1281 at 1287):

“On consideration we are of the opinion, that if
any other rule be established than this, that matters
in diflerence between the society and its members,
in the character of members, can alone be referred
to arbilration; if we go one step beyond that,
then extraneous matters of any kind, which may
happen to be in dispute between the society and
any of its members, ought to be the subject of a
reference. Tt appears lo us, therefore, that the
words ‘matters in dispute’ must be real matters
in dispute between the society and its members
as members, and not in any other capacity. Such
being our opinion, this plea, which sets up the
necessity of a reference to arbitration as a bar to
the whole of the plaintiffs” cause of action (part

* of which clearly was not a matter in dispute
between the socicly and the defendant.as a mem-
ber, if the rest was) is a bad plea. The demurrer
must, therefore, be allowed, and the plaintiffs are
entitled to judgment.”

In those days rules of pleadings were more strict
than in this day and age, and where some claims
in a reference arc “disputes” and some are not an
application for mandamus would not today fail
simply because of that. 1t was, however, argued
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before me that as multiplicity of procecedings is for
avoiding, il there be disputcs both within and with-
out the Act, then all of them should be tried in the
ordinary way before the courts. In support of this
contention- I was referred to Turnock v. Sartoris,
where Cotton, L.J., said ((1889) 43 .Ch.D. 150 at
156):
“Then it was contended that at all events the
question arising under the lcase was the principal
malter in dispute, and that it ought to be referred,
leaving the action to procced only as to matters
not arising under the lease. I think that such a
course would not be right, It cannot be right to
cut up this litigation into two actions, one to be
tried before the arbitrator, and the other to be
tried elscwhere.” :

The facts of that case were, however, very different
from those before this court. There was a lease and
not all the disputes arose out of it, so that it was,
with respect, right to cut the litigation up. But where

a statute says that cerlain matters arc to be dealt

with in a certain way, that is how they are to be
dealt with and there must bc a separate trial for
extraneous disputes. )

Not a great deal of help is'to be got from
Western Suburban & Noiting Hill Permanent Benefit
Bldg. Socy. v. Martin ((18806) 17 Q.B.D. 609). The
word “dispute” was statutorily defined. But it is
worth quoting something said by Fry, L.J. (at p.
617): :

“There are three sorts of disputes which may

occur between a building society and one of its

members; first, disputes arising out of the social
contract; secondly, disputes collateral to the social
contract, such as those arising out of mortgages
between the society and its members; and thirdly,
disputes entirely extraneous (o the social contract,

such as a dispute in respect of work done by a

member for the society.”

The case of Mosdell, J., to which T have referred
is Kavoloto v. Lukenya Ranching & Farming Socy.
Ltd.'® which was a claim for damages for wrongful
dismissal. In it the learned judge said:

“The plaintiff is suing the defendant society not
as a member but as an ex-employee, his status of
member, gua the suit, being in my opinion, merely
co-incidental.

Lastly, T am doubtful if a dispute between an ex-

15. High Court of Kenya, Civil Case No. 931 of_ 1966,.
Unreported. The decision of the Court of Appecal in that
case is reported in [1970] E.A, 414. Sce the Not‘c [pl]owmg
the Gatapgu, Coffee Growers' Co-operative Society Ltd.
case, pIY infra
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cmployee .and the defendant socicty can be ‘a
dispute concerning the business of a registered
socicty’. The business of the defendant society
appears to mc to be concerned with farming and
its produce and not with the tcrms of the plain-
" tifl”s contracts of employment with the defendant
sociely.” )

It is my view that the language of Pollock, C.B.,
in Morrison v. Glover is particularly for adoption.
Section 80 (1) (b) of the Act refers to dispules
between members (and past or deceased members)
and, noi merely the society, but its commitiee or
any officer of the society as well. It seems to me
that the sort of dispute which it contemplates (which
must “‘conccrn the business of” the sociely) must
be of a domestic nature, i.e., between a member as
such member and the society, its committee or
officers as such sociely, committee or oflicers respec-
tively. Moreover, by s.80(2) a claim by a society
for a debt or demand duc to it from a member or
past member, e¢rc., is declared to be a dispute. This,
1 think, goes to show (hat (save as provided for)
debts and demands due are not disputes within the
Act. , '
Applying the. foregoing to the five heads of refer-
ence, none is a dispute within the meaning of the
Act. The applicants admit that three of them are
made as employees, or rather ex-employees, rather
than as members, another is for dues for coffee,
which is. therefore, in respect of a debt or demand,
and the fifth, which. rcads “Generally but without
prejudice to the foregoing. The manner in which
the society’s business is being run by the com-
mitlee”, does not seem to me to be a ‘“dispute”
al all. L /

There was a tim¢ when the Commissioner, having
had the refcrence and being satisfied that a dispute
exisled, should have appointed or refused to appoint
an arbitrator or arbitrators, but later he had second
thoughls about it and now [ have found that no
dispute exisls. The order is, therefore, discharged.
Rach paety will Lear ils own costs. The applicants
seut therr reference to a public officer whom Lhey
were entitled 1o assume knew his duties: He, apart
from the great and unwarranted delay, led them
1o believe that they had taken the right course. They
ihen.took what appeared to be the only procedure
open to them, after which the Commissioner, for
“the first time, took the poine that there was no
dispute within the Act.

Problems:

f. Are the applicants now without a remedy in (heir
disputc?

*2, U there had been a dispute within s. 80 should a writ
of muandamus have been issued? What test would
the court have applied?

*3. If the Commissioner had acted promptly and (he
arbitrator given an award could the losing party raise
the issuc of lack of jurisdiction? Where would he

raise this issuc? Would it matier that he had parti-
cipated willingly in the arbitration? - '

4. If the parties could show thal the Commissioner had,
in fact, writien a letter appointing an arbitrator, would
this affect the decision ‘given?

*5. Do you agree that, except as provided in s. 80 (2),
debts and demands due by members Lo the socicty are
not disputes within the Acl? What rule of legisiative
construction is being applied by the court? (See the

opinion in the Gatanga Coffce Growers' Co-operative (
Society Ltd. case, p. G{?‘P“m}ru. — 1 [O /

6. What is the relevance™@

of Trevelyan, J.?
7. Why should a dispute between members and a socicty
be of a “domecstic naturc” as long as the dispute
concerns the “business’” of the sociely? Is this because
courts will construe narrowly any legislative attempt
to oust their jurisdiction? What should the legislature
do to clarify the scope of jurisdiction granted to the
Commissioner and arbitrators?

5. 80 (4) (il) to the argument

Note:

In Williams v. Makanjuola and others (unreported, High
Court, Osgobo Judicial Division, Western State, Nigeria.
Suit No. MO0S/23/70) plaintilf, a dismissed manager of a
co-operative society, sought an order restraining defendants
from taking any furlher steps under s.51 of the Co-
operative Societies Law (the equivalent of Kenya, s. SQ).
At the time the motion was filed the Registrar (firs!
defendant) had already appoinied am arbitrator. The court
found that there was nothing left for the Registrar to dc
once he had appointed an-arbitrator so that there was no
act which the court could restrain. (But quacre: could the
court restrain the Registrar. from acting under s. 51 (4),
which states: “The Registrar may of his own motion o!
on the application of a party to a reference, revise any
decision thercon by an arbitrator to whom it was referred”?}
The court also dismissed the motion as to the other
defendants. The scéond and third defendants, officers of the
co-operalive socicly, had no funclions to perform undc‘r/lt
cither . the Jaw or the regulations; the fourth defendanitf.
the co-operative socicty, should not be restrained from
proceeding with the arbitration because it ran 4 ugrculcr
visk of damage than the plaintill. The plaintill's *case
apainst the Registrar was that it was against the law and
11;1!u|‘.11 justice for the Registrar Lo be [.)rc.sctnl' at ll‘1c I‘TICC(-
ing of the socicty during which the plaintill’ was dismissed.
The courl found no provision in the law on whether or
not the Registrar could attend meetings and in respect ol

the claim on natural justice the court stated:

4—(&%—#{}?
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“As for his presence being apainst the rule of natural
justice this may be so only il he inlleneed the decliri-
tien of the dispute and laer sits in pulgment 1o decide
il 1o the instant case. the minutes ol the mueting. though
showing him to he present, does nol Jvow im as having
taken part in the decision to deckine a dispute, 1 have
no doubt, however, that being present he must have
listened to all the discussions. Bul this, in my view, I
nol o violation of the rule of naturnl justice.

I cannot also see any evidence ol bins. In fuct, though
the first defendant/respondent has the right under section
51 (2) (a) of the law Lo decide the dispute himsell, he
rather referred it to an arbitrator, [F anything, 1 consider
this to be evidence that the first delendant/respondent
docs not intend to be unluir to the applicant. The allega-
tion of bias and undue influence is, i my View. -
founded.

But whether his presence was against the rule of natural
instice or nel. ds not the point now uyder consideration
beeause | wm nol being asked Lo lTlIll]ﬂf an el contrry
to the rule of natural justice but fo restrain the doing
in future of a contemplated act.”

(Quacre whether plaintifi could still scck relief “undoing”
the steps already taken by defendants under s. 51.)
* * *

CTV) GATANGA COFFEE GROWERS’
CO-OPERATIVE SQCIETY LTD,
v. GITAU
{1970] E.A. 361
High Court of Kenya.

SIMPSON, J.: The appcllant,, the Gatanga Coffee
Growers’ Co-operative Society, Limiled, deduced from

A sums duc to thc respondent, a member of The society,

in respect of coffec scld and delivered to it by him
the sum of Shs. 2,186/07 being one-half of a defi-
ciency in the sociely’s..funds for which it held the
respondent and his successor in the office of treasurer
to be responsible.

The respondent sued the society for this amount
in the Resident Magistrate’s Court in Nairobi being
simply a claim for the balance due in respect of
coffee sold and delivered by him to the appellant.

The society pleaded lack of jurisdictioﬁ and this
was argued as a preliminary point. Having decided
this against the sociely the magistrate proceeded to
give judgment for the respondent.

It is against this judgment that the appellant now
appeals solely on the grounds of jurisdiction: and
relying on the provisions of s.80 (1) and (2) of the
Co-operative Societies Act (Cap. 490).. ..

The magistrate based his decision on the form ol

~the pleadings. In its defence the appellant had
denied liability on the ground that it had rightly
set off against his claim the loss for which it held
the respondent responsible. The magistrate held that
as this loss could nol be pleaded by way of stt-oft
therc was no defence on (he pleadings Lo the plain-
tif’s claim, If there was nn defence there was no

AN

dispute, 1f there was no dispulc s. 80 was not
applicable.

I think with respect that the magistrate misdirected
himsell. The validity or otherwise of the defence can
hardly be niaterial to the question whether or not
a dispute exists. Morcover, he appcars to have
overlooked the fact that the defence included a
denial that any balance was duc by the society.

On bchalf of the respendent it was strongly con-
tended that there was no dispute within the meaning
of s.80 of the Co-operative Socicties Act.

As 1 understand counsel his contention was that
if a plaintif claims a sum of money and the
defendant admits the facts giving rise to the claim
there .is no dispute even though the defendant files
a defence denying lability.

There may be no dispute as to the facts on which
the claim is based but clearly there is a dispule as
to liability to pay.

The word “dispute” is not defined in the Act. Il
is not a technical term and must be given its ordinary,
natural meaning. . B}

In this case the plaintif claims Shs. 2,186/07
“being the balance due in respect of coffee sold
and delivered to the defendant company by the
plaintiff at the defendant company’s request and
on its behalf” and states:

“Despite demand and the plaintifl’s written in-

timation of his intention to sue in.default of

payment the defendant company refuses and/or
neglects to pay.” '

The mere filing of this plaint raises an inference
that there is a dispute between the plaintiff and the
scciety. 1t is hardly likely that the society is a
consenting but impecunious debtor against whom
the plaintiff is secking to obtain a judgment,

1 am not, however, restricted to an examination
of the plaint. It is conceded that the whole of the
pleadings may be looked at.

In its statement of defence the society slates:

« _the commiftee of the defendant society after

investigation found the plaintifl liable for Shs.

2,186/07 and which sum the defendant sociely

deducted as a set-off ... from the price of the

cofice sold and delivered by the plaintill to the
defendant socicty and which sum is claimed by
the plaintifi in paragraph 1 of the plaint and in
the premises the defendant sociely denics ils liabi-

lity to the plaintifl in the sum of Shs. 2.186/07

as claimed inthe first paragraph of the plaiet or

in any sum at all.”

Although by implication it 1s admitied that Shs.
2,126/07 -was du¢ to the plaintilf by the society
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fiability to pay this sum is denicd. Whether or not
the defence is a valid once there is clearly a dispule.
~ Two requirements arc necessary (o satisfy the
provisions of s, 80 (1) of the Co-operative. Socicties
Act.
The dispute must be
(a) one concerning the business of the socicly:
and
(b) between the prersons specified in paragraph (a),
paragraph (b) or paragraph (¢) of sub-s. (1).

For the rcspondent it was contended that the
“business of the society” must mean the internal
management of the society.

I can see no justification for adopting so restricted
an interpretation. In Wakiro and Another v. Cem-
mittee. of Bugisu Co-cperative Union [1968] L.A.
323, at p. 527, Russell, J., considered this expression:

“It appears, however, to be gencrally accepted”,

he said, “that even though. the words must be

" strictly construed as s. 68 of the Act ousts the
“jurisdiction of the courts the word ‘disputes’
includes all matters which could form the subject
of civil litigaticn and ‘louching the business of
the society’ is not confined to disputes regarding
the internal management of the affairs of the
society or dispules in regard to the principles
which would regulate the conduct of business.”

“Section 68 of the Act” refers to s. 68 of the
Co-operative Societies Act (Cap. 93) of Uganda,
sub-s. (1) and (2) of whieh are substantially the same
as sub-s. (1) and (2) of s. 80 of the Kenya Act,

The expression “business of the society”, in my
opinion, covers every activity of the society within
the ambit of its bye-laws and rules.

According to bye-law 3 the objects of the Gatanga
Coftee Growers’ Co-operative Society include the
- disposal of coffee produced by members in the most

profilable manner.

Under bye-law 6 only bona fide licensed “coflce
growers owning coffee trees within the arca of
operations of the sociely are eligible for membership.

Bye-law 39 (c) enables the commitlee to make
rules prescribing the conditions on which coflee
shall be accepled from members and the times and
places at which delivery shall be made.

Bye-law 40 reads as follows:

“40. No member shall without the wrilten con-
sent of the commitlee, sell or otherwise dispose
of any of his coffee to any company, socicly or
person other than the sociely, or an authoriscd
agent of the society.

Any member who infringes this bye-law shall pay
into the reserve fund of the sociely a fine not

exceeding S0 per cent of the value, as estimated
by the commitice, of the produce so dispesed of.™

It is apparent that members must be collee producers
and must deliver their produce to the society which
in its turn disposes of the coflee in the most profitable
manner. It follows 1 think that the business of the
society includes the purchase of coffce from mem-
bers and payment therefor.

The dispute in question is one concerning, the
business of the society.

It was accepted by counsel for the appellant that
“member” in- the context of sub-s. (1) means a
member in his capacity as member,

This was the opinion of Mosdell, J., in the un-
teported casc of Benjamin Kavoloto v. Lukenya
Ranching and Farming Co-operative Society Ltd.
(Nairobi High Court Civil Case No. 931 of 1966)
in which he held that the plaintiff was suing not
as a member but as an ex-employee and his status
of member was merely coincidental.

A similar view was taken by Trevelyan, I, in :
Republic v. The Commissioner for Co-operative
Develepment ex p. Kabuthi and Others [1969] E.A.
168. T , '

For the purposes of the present case it is unneces-
sary to consider whether this interpretation may.
perhaps be unduly restrictive.

The respondent is a member of the appellani
society. As such he was bound to sell his coffee
to the society. The transactions giving rise to the
dispute were carried out by him in compliance with
the bye-laws of the society in his capacity as member,
The dispute was, therefore, in my opinion between
a member in his capacity as member and the society
thus falling within paragraph (b) of "sub-s. (1) of
s. 80.

It is I think immaterial that the appellant did not
specifically sue the respondent as a member. It is
immalerial also that since the society is apparently
not debarred from buying coffee from non-members
the membership of the respondent was nol, so far
as the society was concerned, an essential element
in the transaction.

T take the foregoing view notwithstanding the
provisions of s. 80 (2). Counsel for the respondent
submitted that on reading sub-s. (2) together with
sub-s. (1) debts and demands were by implication
nol disputes within the mcaning of sub-s. (1). In
support of this submission he referred us to the
judgment of Trevelyan, J., in Republic v. The
Conunissioner for Co-operative Development ex p.

(052

b6




Kabuthi and Others, to which | have alrcady referred.
In. the course of this judgment (at p. 171) the

judge says: :
“Morcover, by s 80(2) a claim by a socicty for
a debt or demand due to it from a member or
past member. efe., is declared to be a dispute.
This, 1 think, gocs to show that (save as provided
for) debts and demands dpe are nct disputes
within the Acl.”

He concluded that a dispute in respect of dues
for coffee being in respect of a debt or demand was
'not a dispute within the meaning of the Act.

T regret that 1 find myself unable to agree with
this view.

If all debts and demands duc to members by a
society are to be excluded by implication the effect
would be to remove from the ambit of s. 80 (1) not
only claims for coflee sold and dclivered but also
claims for dividends, bonuses, interest and deposits
held by the society which T feel could not have been
the intention of the legislature.

e Full weight must, I think, be given to the’ words

“whether such debt or demand is admitted or not™.

The Co-operative Socicties Act has its source in
Indian legislation. .

Calvert in the Law and Principles of Co-operaticn
(5th Edition), at p. 302, makes the comment that in
Bengal and Burma it was held that a dcbtor has
only to admit the debt and it ceased to be a dispute.

.None of the Indian legislation in question is avail-
able here but it would appear according to Calverl
that for the removal of doubt or by way of illus-
tration some states inserled a provision similar to
sub-s. (2) of s. 80.

I am of the opinion that the main if not the sole
object of the legislature in adding sub-s. (2) was the
removal of any doubts which might be thought to
exist that claims by a registered society for a debt
or demand admitted by a member were disputes
within the meaning of sub-s. (1).

It was apparently considered unnecessary to make
similar provision for the benefit of members in
respect of debts or demands admitted by the society.

A dispute within the mecaning of sub-s. (1) includes
a claim for an unadmitted debt or demand and
;s‘ub-s. (2) must be read not as restricting the meaning
of sub-s. (1) but as extending it to include claims
for- admittcd debts and demands due by a member
to.a society.

‘A« final submission by counsel for the respondent
that if s. 80 ousts the jurisdiction of the courl it is
ulira vires the censtituiicn appéared to be an after-

o

Ry

thought and was unsupported by argument. 1 do not
feel called upon to adjudicate upon it. The section
of the constitution referved Lo, s. 60, deals with the
jurisdiction of the High Courl. We arc here con-
corned with the jurisdiction of a subordinate court.

The ‘appcal is allowed witi-costs in this court to
be taxed on the higher scate and in the court below.
The court below having had no jurisdiction to (ry
the suit its judgment is set aside.and the suit is
dismissed.

HARRIS, J,: .I agree that. for the reasons given
in the judgment which has just been dclivered, this
appeal should be allowed, but as we arc differing
not only from the decision ol the court below but
also from the view expressed by this court in R. v.
Commissioner for Co-operdtive Development ex p.
Kabuthi and Others, at p. 171, 1 feel that T should
state shortly my opinion in my own words.

The substantial issue for determination is as to
the meaning of the expression “any disputc concern-
ing the business” of a registered society in s. 80 (1)
of the Co-operative Societics Act. The appellant,
society, which was the defendant in the lower court,
relies upon the provisions of this section in support
of its contention that the magistrate had no jurisdic-
tion to entertain the claim and that the suit "should
have been dismissed. For the respondent it is argued
that the expression in question means a dispute of
a purely domestic character belween a registered
society and one of its members in which the fact of
his membership is material, and that a claim by a
member against his society which can be ‘asserted
without his necessarily establishing his membership.
as in the present case, does not fall within the
section, , -

Considering in the first place the word “dispute”
as so used, the construction put forward by the
respondent is, in my view, in conflict with the
manifest intention of the sub-section. Although we
are not concerned here with paragraph (c) of the
sub-section, it is clear that, at least prima facice,
whatever mecaning is to be given to the word
“dispute” for the purpose of the sub-section as a
whole must accord with the terms of each of the
three paragraphs (a), (b) and (¢). Paragraph (c) has
no application to members as such with the result
that, in its reference to dispules concerning the
business of the society, the sub-section, it scems 10
me, should not be construed as contemplating only
disputes involving members. Likewise, as lo the
sugeested domestic character which it is said must
attach 1o a dispule to permit it being brought within

s,
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s. 80, 1 can see no reason for ascribing to the word
“dispute”, which is not defined in the Act and
s not a term of ari, a meaning in any way less
general than it receives in current usagg, which is
certainly wide enough to cmbrace a controversy
such as that existing-in this case.

Turning, to the word “business™, which also
is undefined, the appellant society by its by-laws
includes among its objects the processing and mar-
keting of coffee produced by its members, The
respondent is a member of the sacicty and his
claim is for the recovery ol money stated lo be
due to him by the socicty for coffce sold and
delivered to it but for which he says in his plaint
the society has refused to pay. The dispute, then,
is as to the legal liability of the society to meet this
claim and, ‘therefore, on ils [ace, is clearly one
concerning the carrying on' by the society of one
of the facets of the very business authorised by
its bye-laws. *

It is contended for the respondent, however, that
this is not enough to bring the case within s. 80 and
that the socicty must show that the respondent’s
claim is made by him specifically in capacity of
imember. I do not think that this contention is correct.
In my opinion a person who, having applied for and
accepted membzrship of a society registered under
the Act, which is a purely voluntary exercise on
his pari, subsequently in enjoyment of his rights and
in compliance with his obligations as a member
concludes a sale of his agricultural produce 10 the
_society and later raises a claim against the society
for the rccovery of monies alleged Lo be due in
respect of that sale, cannot be permitted to shed
or waive his status of member at will in order to
deprive the society of the protection expressly con-
ferred upon it by s.80 in relation to the determina-
tion of such claim. That he should not be so
permitted seems to me to be implicit in the language
‘of the section whereby each reference 10 “members”’
is made to include past and deceased members.

. The respondent relics also to some exlenl upon
the terms of sub-s. (2) of 5.80 as supporting by
. Tnference his submissions in regard to sub-s. (1).
1 do not think that the language of sub-s. (2) bears
“the implication which he suggests, and its impact on
sub-s. (1) s very limited. Thus it can never apply
to'a claim falling within either paragraph (a) or
pz'_lragraph (¢) of sub-s. (1) and it relates only to

claims within paragraph (b) which are pul forward
by a registered socicty itseli (and even then not to
all such claims) but not to claims within that
paragraph which are raised against a society.

For these reasons 1 am of the opinion that the
appcllant sociely is entitled to the protection of the
ccetion, that the court below had no jurisdiction to
entertain the suit, and that the appeal must succeed.

The order of this court will be in the terms
indicated to the judgment of Simpson, J.

* * *

Notes:

1. Tor a comment on the fact situation cxamined by the

court in_this case writlen by counsel for respondent.
e ————— e
see p@ supra.

2. In Lukonya Ranching and Farming Co-operative Society
Ltd. v. Kavaloto [1970] E.A. 414, the Court of Appeal
at Nairobi held that the courts had jurisdiclion ina
dispute belween a member, who was an ex-employee,
under either s. 55 (1) of the old Kenya Act or s. 80 m
of the 1966 Act. The member was not an “officer”
because he had not been empowered “lo give direc-
tions in regard to the business of a registered society”
(evidence showed only that he was employed as a
“farm manager”) and, as he was suing as an cX-
employece, his membership in the socicty was merely
coincidental. Lutla, J.A., stated in the course of his
opinion that “the word ‘dispute’ is not defined in cither
Act nor is it a term of art. It must, therefore, be given
its primary or ordinary meaning. Thus it would mcan
no mote than ‘@ controversy’ or ‘a quarrel’.”

* % ®

Problems:

+1. Does the respondent still have a remedy? 1f the appel-

lant had lost the appeal would it still have a remedy?

What practical difficulties might it face it it had lost

the appeal?

If s. 80 (2) were not in the Act would you agree with

Simpson, J., that s. 80 (1) included cases where 2

member admitted his debt to the socicty? 1f you werc \
1 the_inclusion —- 'ﬁ

54

a legislator would vou_have supporied
of s. 80(2"”@'? How might you have worded this
sub-section Lo avoid the problems raised in this case”

Does ‘‘current usage” of the word “dispute” limit the

meaning of the word to disputes where there may be -
“legal loss or liability”? (Se_c__ii)_c__(_)pi_nim__in_llw,ln 13(])
Wakiro and Wanda case, p.c.:?‘ L supra.) 7
Should the constitutional argumtnt suggested by counscl

for respondent be dismissed without careful exumil'la-

tion even if counsel docs not arguc this contention

fully? How might the argument be developed? Docs

the argument have any validity?

*3,

*4,
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