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ABSTRACT

There exists broad consensus in political science that the rule of law
is as essential to a consolidated modern democracy as electoral politics
or a robust civil society. Paradoxically, however, the rule of law as an
institution has not been subjected to nearly the same rigorous study as
those other popular variables. Although frequently used, the term is
rarely defined. Political scientists declare the general importance of the
rule of law, but reduce their focus to the “rules of the game” for
political elites and the adoption of select laws and judicial institutions.
Frequently, an instrumentalist metaphor is deployed: the law is a sword,
or shield, or tool to advance democratic ends, by which the law’s utility
can be measured.

This Article presents two related arguments against such approaches
to the study of the rule of law in Russia. First, predictions about Russian
democracy will be more prone to error if specialists on Russia urge the
development of the rule of law but limit themselves to cramped
understandings of the full parameters of this institution. Second,
instrumentalist metaphors of the rule of law hinder our understanding
of the importance of the rule of law for a would-be democracy like
Russia. The rule of law is better understood there not as an instrument
wielded by or against the state, but as a causeway. The primary value of
this causeway stems from the security its existence provides citizens to
move freely among state and non-state institutions in daily life, com-
merce, and politics.

Exactly what sort of an institution is the rule of law? What is the
extent of its value in a teetering electoral democracy like Russia? How
can its existence — let alone its efficacy — be measured in such a state?
These are the questions addressed in this Article from theoretical,
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I. INTRODUCTION

At the climax of Robert Bolt’s play, A Man For All Seasons, Cromwell
plays the part of prosecutor at the show trial of Sir Thomas More. “I put
it to the Court,” Cromwell says, “that the prisoner is perverting the law -
making smoky what should be a clear light to discover to the Court his
own wrongdoing!” To this attack, More stoically replies, “The law is not
a ‘light’ for you or any man to see by; the law is not an instrument of any
kind. The law is a causeway upon which, so long as he keeps to it, a
citizen may walk safely.”’

Citizens do not walk safely in the Russian Federation. From the most
basic transactions of daily life to the most complex commercial affairs,
all are subject to arbitrary and capricious interference by the state.
Corruption is widespread.” The courts are widely mistrusted to resolve
either the legal disputes that arise between private citizens or to remedy

1. ROBERT BOLT, A MAN FOR ALL SEASONS, Act IT 152-53 (Random House 1962).

2. See, e.g., Stephen Sestanovich, Russian Democracy in Eclipse: Force, Money, and Pluralism, J.
DEMOCRACY, July 2004, at 33. An anti-corruption campaign took pride of place in President
Vladimir Putin’s State-of-the-Nation Address on April 25, 2005. See Putin Focuses on Domestic Policy in
State-of-Nation Address to Russian Parliament, BBC MONITORING INTERNATIONAL REPORTS, Apr. 25,
2005 (“Our bureaucracy remains a closed and sometimes simply arrogant caste which sees state
service as a kind of business. . . . Our plans do not include handing the country over to inefficient
and corrupt bureaucrats.”).
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the wrongs a citizen may suffer at the hands of state officials.” If the
citizen should seek a political solution to this insecurity, whether
through grassroots activism or periodic electoral campaigns, he sub-
jects himself to the state’s wide array of what has euphemistically been
gathered under the heading “administrative resources,” i.e. a canting
political playing field of xomnpomam [kompromat ~ blackmail], increas-
ingly restrictive election laws, structural fraud, and occasional vio-
lence.* Whether private individuals or public dissidents, oligarchs or
cunoduku [siloviki — military or security services], citizens of the Russian
Federation lack the ability to plot a course in private life, business, or
politics that, so long as they keep to it, will secure their legal rights and
protect them from loss, seizure, or arrest. Such a state of affairs is, to
put it mildly, a problem for a would-be consolidated democracy.

Bolt’s metaphor of the rule of law as a causeway presents in a nutshell
the argument I advance in this Article. This Article is about the value of
the rule of law as an institution in a country that asserts — in the first
clause of the first article of the first chapter of the first section of its
constitution — to be a democratic, federal, rule-oflaw state.® Last
month, President Putin unabashedly insisted that such a statement is
not merely aspirational.® And yet, experts on Russian politics spare
surprisingly little attention to the questions that Russia’s constitutional

3. Robert Coalson, Vast Majority of Russians Have No Faith in Judicial Independence, RFE/RL
NEWSLINE, Jun. 3, 2005, http://www.rferl.org/newsline/2005/06/030605.asp (Poll of 1600 respon-
dents, conducted prior to the conviction of Yukos executives Khodorkovskii and Lebedev,
indicating that 69.8% of respondents fear becoming victims of corruption in law enforcement
agencieé, and believe that the state “constantly” (nearly 36% of respondents) or “frequently”
(13.9%) uses the courts or police for political ends.). See also Richard Rose, Neil Munro & William
Mishler, Resigned Acceptance of An Incomplete Democracy: Russia’s Political Equilibrium, 20 POST-SOVIET
AFF. 195, 200 (2004) (91% of respondents to 2004 nationwide survey of face-to-face interviews
believe state officials selectively enforce the law and 84% believe bribe-takers go unpunished).

4. Two instructive examples, out of many, are the quixotic fate of Aleksandr Arinin’s
campaign for president in the republic of Bashkortostan in spring 1998 and the violent death of
Yabloko activist and journalist Larisa Yudina in Kalmykia on 8 June 1998. For interviews with both
activists and brief summaries of their fates, see JEFFREY KAHN, FEDERALISM, DEMOCRATIZATION, AND
THE RULE OF LAw IN RussIA, 214-20, 231-33 (2002).

5. KONSTITUTSIA Rossiskol FEDERATSI [Constitution] §1, Ch. 1, art. 1, ¢l. 1 (Russian
Federation) (“Poccuiickas Pefepaims — Poccs ecTb AemokpaTHieckoe (eflepaTHBHOE IpaBoBOe
TOCYAapcTBO ¢ pecnyOnukaHckol ¢opmoit npabnenns.”) (“The Russian Federation - Russia is a
democratic federative law-governed state with a republican form of government.”).

6. For Putin’s view, see 60 Minutes: President Putin (CBS television broadcast May 9, 2005),
available athup:/ /kremlin.ru/eng/speeches/2005/05/09/0842_type82916_87807.shtml.

Of course, Russia is a democracy. This is a state that has freed itself from the situation
where it was for 80 years when one political force dominated the scene and had a
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and presidential assurances must provoke: Exactly what kind of institu-
tion is the rule of law? What is the extent of its value in a teetering
Russian democracy? How can we measure the existence (let alone the
efficacy) of the rule of law in such a state?” This is despite the increasing
importance of law in Russian life and a broad consensus in political
science that the rule of law is essential to a consolidated modern
democracy.?

The choice between these two metaphors — between law as a tool and
law as a causeway — is, and has always been, a crucial one for Russia’s

monopoly on power in the country. There is no doubt that Russia has entered a
completely different stage.

It goes without saying that the development of democratic institutions in this
country is at an early stage. But they are growing stronger and asserting themselves. The
people have not just chosen democracy. There is no doubt that the main democratic
institutions are already in place. Even the mentality of our society has become
democratic.

We have a multi-party system. It is still weak and requires consolidation but this is
an absolute fact. We conduct very important democratic law-based elections to a
representative body of government, the parliament. The head of state, who is entitled to
be in power for no more than two four-year terms in succession, is democratically
elected as well.

Our judicial system is making headway, even though there have been some
problems. I'd like to point out that we have an independent legal system.

We haven't just created conditions but achieved a real division of power between
the executive, legislative (representative) and judicial bodies of government. This fact,
as well as the mass media, and the development of democratic institutions and a civil
society, are the main indications of the Russian Federation’s democratic development.

Therefore, it is beyond any doubt that Russia is a democratic state. Id.

7. T adopt Rawls’ broad definition of an institution:

[A] public system of rules which defines offices and positions with their rights and
duties, powers and immunities, and the like. These rules specify certain forms of action
as permissible, others as forbidden; and they provide for certain penalties and defenses,
and so on, when violations occur. As examples of institutions, or more generally social
practices, we may think of games and rituals, trials and parliaments, markets and
systems of property. An institution may be thought of in two ways: first as an abstract
object, that is, as a possible form of conduct expressed by a system of rules; and second,
as the realization in the thought and conduct of certain persons at a certain time and
place of the actions specified by these rules.

JoHN RawLs, A THEORY OF JUSTICE § 10, at 4748 (revised ed. 1999).

8. See, eg., Valerie Bunce, Comparative Democratization: Big and Bounded Generalizations, 33
Cowmp. PoL. STuD. 703, 714 (2000) (“Without rule of law, democracy cannot be fully realized.”);
Thomas Carothers, The Rule of Law Revival, 77 FOREIGN AFF. 95, 99 (Mar./Apr. 1998) (“In many
countries, people still argue over the appropriateness of various models of democracy or
capitalism. But hardly anyone these days will admit to being against the idea of law.”).
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political development. History shows that, with few exceptions, Russia’s
leaders have chosen the former, instrumentalist metaphor. Russian
even provides a proverb, still in use today, for this understanding of law
as a tool: “3akoH kak dbuuno — Kyda noGepryr, myda u Gbuuino” [zakon kak
dyshlo — kuda povernul, tuda i vyshlo: The law is like the shaft of a wagon; it
goes wherever you turn it.].’

Experts on Russian politics are also surprisingly unreflective in their
use of this metaphor in advocating the rule-of-law course that Russia
should pursue today. One respected American scholar, for example,
urges that “[t]o build a state that abides by the rule of law, individual
Russian judges, lawyers, and citizens must adopt a fundamentally new
relationship with the law and make it a tool of defense that emanates
from society rather than an instrument of control in the hands of the
state.”'? For this scholar and for many others, the only metaphor is law
as a tool, whereby the value of law depends upon who wields the tool
and for what purpose.’’ This instrumentalist metaphor typically takes
the form of either sword or shield — or the shaft of a wagon — wielded by
or turned against the state.'?

Metaphors matter because they frame the way we think about
problems. The metaphor of law as a tool is the wrong one to use when
arguing for the sort of rule of law needed for a consolidated Russian
democracy. It is uncontentious today to critique the use of law as a
political tool in Imperial Russia, during the Bolsheviks’ consolidation
of their power, or in an increasingly ossified and stagnant Soviet system.
An instrumentalist conception of law is even less appropriate to de-

9. See, e.g., Vyacheslav Kostikov, “Dva Putina, dve strany,” ARGUMENTY I FAKTY, Feb. 9, 2005,
available at http:/ /www.aif.ru/online/aif/1267/04_01 (the article replaces 3axon [zakon - statute]
with ¢yd {sud - court], but without meaningful difference).

10. MicHAEL MCFAUL, RussiA’s UNFINISHED REVOLUTION: POLITICAL CHANGE FROM GORBACHEV
TO PUTIN 328 (2001).

11. See, e.g., José Maria Maravall & Adam Przeworski, Introduction to DEMOCRACY AND THE RULE
OF Law 3, 15 (José Maria Maravall & Adam Przeworski, eds., 2003) (“When power is monopolized,
the law is at most an instrument of the rule of someone. Only if conflicting political actors seek to
resolve their conflicts by recourse to law, does law rule. . . . Rule of law can prevail only when the
relation of political forces is such that those who are most powerful find that the law is on their side
or, to put it conversely, when law is the preferred tool of the powerful. . . . The conflict between
rule of majority and rule of law is just a conflict between actors who use votes and laws as their
instruments.”).

12. HAROLD J. BERMAN, Law AND REVOLUTION: THE FORMATION OF THE WESTERN LEGAL
TRADITION 38-39 (1983) (arguing that the concept of law transcendent over politics and distinct
from the state’s powers has been substantially weakened in the twentieth century and replaced
with a view of law as an instrument of the state, which Berman characterizes as a significant threat
to the Western legal tradition).
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scribe the institutions and practices that are critically important to an
aspiring post-Soviet Russian democracy, all the more so when the
understanding of law as a tool is nearly ubiquitous among Russia’s
current leaders and wealthiest private citizens. For a Russian state of
limited economic resources, severe institutional and attitudinal con-
straints, and a political legacy of authoritarianism, it is the rule of law
envisioned in the metaphor of a causeway — and not in the metaphors
of weaponry — that reformers should strive to achieve. In this Article, I
briefly trace this history to highlight the consequences of legal instru-
mentalism in Russia’s political past and to present the argument for the
better metaphor of the causeway for the rule of law that Russia needs in
its first forays into democratic governance.

II. THE RULE OF LAwW

There is broad consensus in political science that the rule of law is as
integral to effectively functioning modern democratic systems as elec-
toral politics and a robust civil society.'> Paradoxically, however, the
concept has not been subjected to the same rigorous study as those
other, more popular political science variables. When political scien-
tists and policy-makers promote the development of the rule of law in
Russia, their analysis of this institution is frequently too reductionist.
Analysts typically limit their interest in the rule of law to its effect on
elites negotiating the “rules of the game” in electoral contests over
control of the upper echelons of political institutions. This reduction-
ism also manifests itself in another way: the willingness to proclaim the
existence of the rule of law merely on the positivist evidence of the
adoption of new laws and codes and judicial institutions alone. But the
rule of law is not the sort of institution that can be established by
putting pen to paper or setting bricks on mortar. That has been a
painful, and painfully expensive, lesson for Russian would-be reformers

18. See, e.g., Bunce, supra note 8; Carothers, supra note 8, at 95 (“One cannot get through a
foreign policy debate these days without someone proposing the rule of law as a solution to the
world’s troubles.”); JUAN J. LINZ & ALFRED STEPAN, PROBLEMS OF DEMOGRATIC TRANSITION AND
CONSOLIDATION: SOUTHERN EUROPE, SOUTH AMERICA, AND POST-COMMUNIST EUROPE 10 (1996) (“To
achieve a consolidated democracy, the necessary degree of autonomy and independence of civil
and political society must further be imbedded in and supported by the rule of law. . . .”); JOSEPH
STIGLITZ, GLOBALIZATION AND ITS DISCONTENTS 139 (2003) (noting importance of legal institutions
to a market economy, from enforcement of contracts and shareholder rights to orderly bank-
ruptcy procedures to bank and securities regulation);Francis Fukuyama, The Art of Reconstruction,
WALL ST. J., July 28, 2004, at A12 (emphasizing the “new consensus” on the importance of rule of
law as an institution).
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and an international community of legal aid donors to learn.'
Area-studies specialists and comparativists alike frequently use the
term ‘rule of law’ without seriously attempting to define it.'* Although
everyone agrees that the rule of law is important, its existence in a polity
is a question that tends to be answered the way U.S. Supreme Court
Justice Potter Stewart once defined pornography: “I know it when I see
it.”'® When definitions are offered, they are often unhelpfully conclu-
sory and imprecise.'” A frequent tendency is to focus exclusively on the
problems of drafting a viable constitutional structure, with the tacit
expectation that the rule of law will trickle down from the institutions
of high politics.”® An emphasis on constitutionalism leads to undue

14. Carothers, supra note 8 at 104 (critiquing legal aid donors of model codes and training
courses that produce only “modest” results, especially in Russia, “probably the single largest
recipient of such aid, . . . [and] not even clearly moving in the right direction.”). See also Richard
A. Posner, Creating a Legal Fr ork for Ec ic Development, 13 WORLD BANK REs. OBSERVER 1, 3
(Feb. 1998) (advocating “the prudent choice . ... to defer legal projects that are costly and
ambitious and instead to begin modestly,” noting “the risk that too heavy an initial investment in
legal reform could deprive the productive economy of necessary resources and thus stifle legal
and economic reforms. ...").

15. See, e.g.,Vladimir Gel’'man, Regime Transition, Uncertainty and Prospects for Democratisation:
The Politics of Russia’s Regions in a Comparative Perspective, 51 EUROPE-AsIA STUDIES 939, 939-956
(1999); JOHN LOWENHARDT, THE REINCARNATION OF RUssIA 26-28 (1995); LiLia SHEVTSOVA, PUTIN'S
Russia 65-66, 258-59 (2003); Gordon B. Smith, Russia and the Rule of Law, in DEVELOPMENTS IN
RussIAN PoLITICS 5 108 (Stephen White et al. eds. 2001); M. Steven Fish, The Travails of Liberalism, J.
DEMOCRACY, Apr. 1996, at 105, 113-15 (advocating a “rights-based liberalism” for Russia without
any reference to the rule-of-law mechanisms essential for such a project).

16. Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring).

17. Even one of the better working definitions, by Linz and Stepan, overemphasizes the high
politics of constitutionalism and underemphasizes the equally important role of an everyday legal

culture, non-governmental legal institutions, and the self-binding commitment of the state vis-a-vis
citizens (and not just as against its organized political opponents). See LINZ & STEPAN, supra note
13, at 10. Linz and Stepan refer to constitutionalism as the “primary organizing principle” of their
rule-oflaw arena and the focus of their concern is almost exclusively on the self-binding
constraints of politicians. /d. at 248, esp. n.31. In a previous incarnation of this seminal work, the
authors use the broader term “rule of law” interchangeably with the narrower term “Rechstaat,”
although it seems unlikely that the authors really intended to limit themselves to the formalistic,
positivist implications of the German term. SeeJuan J. Linz & Alfred Stepan, Toward Consolidated
Democracies, J. DEMOCRACY, April 1996, at 14-33.

18. SHEVTSOVA, supra note 15, at 259 (“A transition to the rule of law meant that the regime
trusted society, giving it the chance to truly participate in government, and was relying not on
behind-the-scenes pacts, force, and fear, but on the law and on independent institutions. Without
a strategy of participation for society, millions of people could not consciously participate in the
restoration of Russia, and the modernization of which the president spoke could not take place.”).
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focus on legal formalism and positivism.'? Other scholars briefly ac-
knowledge the problems of developing a legal culture, but then turn
their focus to more tangible topics like lawmaking and election-
monitoring.”® Thus, one scholar asserts that the rule of law requires
only the passage of legislation and the funding of institutions for the
laws’ enforcement.?' Still others use “rule of law” simply as a general
placeholder to express their criticism of ad hoc, non-transparent, cor-
rupt, or other unsavory types of state action.

This tendency toward reductionism inhibits our study of Russia
because the rule of law is a rich and multi-faceted concept that
encompasses far more than electoralism, constitutionalism, or codifica-
tion. The rule of law extends far beyond the institutions required for
elites to negotiate the functioning of high politics. In addition to state
institutions (such as a legislature, judiciary, or organs of law enforce-
ment) the rule of law also requires a variety of non-state institutions:
organized legal education, a professional bar, and a myriad of support-
ing professions (accountants, investigators, etc.) and organizations
(newspapers, public registries, credit bureaus, etc.). The rule of law
affects the development of mass attitudes and commercial behavior. It
imbeds itself in a country’s political culture and in its civil society. It
entrenches expectations about the role and limits of a state bureau-
cracy, and the limits of commercial freedom and individual action.??
Finally, but most importantly, the rule of law requires some level of
shared expectations by political elites, lawyers, and laypersons about
what counts as law, about what are the limits of judicial power, and
about into what spheres of life the law may not be permitted to intrude.
The institutional strength of the rule of law, although difficult to
measure, is best expressed on a continuum.?® Thus, when observers of
Russia’s transition from authoritarianism urge the development of the

19. See, e.g., Robert Barros, Dictatorship and the Rule of Law: Rules and Military Power in Pinochet’s
Chile, in MARAVALL & PRZEWORSKI, supra note 11, at 190-93.

20. In a surprisingly ahistorical claim that the rule of law “rests significantly on democratic
institutions and processes,” Neil MacFarlane limits his essentially positivist definition of the term
with the caveat of judicial independence. S. Neil MacFarlane, Politics and the Rule of Law in the
Commonwealth of Independent States, in LAW AND INFORMAL PRACTICES 61, 63-66 (Denis J. Galligan &
Marina Kurkchiyan eds., 2003).

21. Smith, supranote 15, at 112.

22. Civil society, political society, economic society and a usable state bureaucracy are all
areas that are considered essential to a consolidated democracy. See LINZ & STEPAN, supra note 13,
at7.

23. See, e.g., KATHRYN HENDLEY, TRYING TO MAKE LAW MATTER: LEGAL REFORM AND LABOR LAW
IN THE SOVIET UNION 12 (1996) (adopting a rule-of-law continuum between positivism and judicial
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rule of law, but limit themselves to cramped understandings of its
meaning or accept Austinian positivism as sufficient evidence that it has
taken root, they are bound to be disappointed in their expectations,
and their predictions for Russian democracy are prone to error.

Why are political scientists apparently comfortable calculating elec-
toral thresholds for parliamentary party lists, or comparing advantages
of presidential versus parliamentary systems, or parsing the criteria for
robust civil societies, economic systems and multinational federations,
but tend to shy away from defining the parameters for the rule-oflaw
variable??* Political scientists seem to prefer to assign that task — when it
is even acknowledged - to the lawyers.*” This is an artificial academic
divide with a long history but little utility. Thirty-five years ago, Dank-
wart Rustow noted, “Our current emphasis in political science on
economic and social factors is a most necessary corrective to the sterile
legalism of an earlier generation” and warned that “[w]e have been in
danger of throwing away the political baby with the institutional
bathwater.”® This sharp division of disciplines and consequent exclu-

review for constitutionally entrenched rights). See also Stephen Holmes, Lineages of the Rule of Law,
in Maravall & Przeworski, supra note 11, at 49.

24. See, e.g., Guillermo O’Donnell, Hllusions About Consolidation, J. DEMOCRACY, April 1996, at
34, 36 (Referring to Robert Dahl’s definition of polyarchy, “the definition of polyarchy is silent
about important but elusive themes such as if, how, and to what degree governments are
responsive or accountable to citizens between elections, and the degree to which the rule of law
extends over the country’s geographic and social terrain. These silences are appropriate: the
definition of polyarchy, let us recall, establishes a crucial cut off point ~ one that separates cases
where there exist inclusive, fair, and competitive elections and basic accompanying freedoms
from all others, including not only unabashed authoritarian regimes but also countries that hold
elections but lack some of the characteristics that jointly define polyarchy.”).

25. The lawyers, on the other hand, lack the perspective and skills that make the contribution
of political scientists and Russian specialists to this question so valuable.

A man who has had legal training is never quite the same again . . . is never able to look
at institutions or administrative practices or even social or political policies, free from
his legal habits or beliefs. It is not easy for a lawyer to become a political scientist. It is
very difficult for him to become a sociologist or a historian .. .. He is interested in
relationships, in rights in something or against somebody, in relation to others .. ..
This is what is meant by the legalistic approach.

JuDITH N. SHKLAR, LEGALISM: LAw, MORALS, AND POLITICAL TRIALS 9 (1964) (ellipses in citation)
(quoting J.A.G. Griffiths, The Law of Property, in LAw AND OPINION IN ENGLAND IN THE TWENTIETH
CENTURY 117-19 (Morris Ginsburg, ed., 1959)).

26. Dankwart A. Rustow, Transitions to Democracy: Toward a Dynamic Model, 2 CoMp. PoL. 337,
34344 (1970). Likewise, even Lord Dicey was not immune from these turf battles, asserting that
certain subjects of parliamentary procedure and convention were “not one of law but of politics,
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sion of subjects has had a negative effect on our ability to explore the
parameters and problems of such a crucial institution.

Admittedly, defining the full scope of the term “the rule of law” is not
easy. Professor William Butler observed that the phrase was first devised
by A.V. Dicey in his magisterial treatise, Introduction to the Study of the
Law of the Constitution, and that the phrase was first introduced into
Russia by a 19th century Russian translation of this work.?” That is not
to say that Dicey invented the idea; Dicey himself observed that the
principles behind the concept owed their establishment to the “labours
of lawyers” from the earliest times of medieval England.*® Successive
legal scholars have debated its theoretical foundations from every
vantage point.”® It is not my intent, nor is it possible within the
constraints of this Article, to provide an exhaustive treatment of the
term. And the choices I have made below in selecting my criteria could
easily be expanded or narrowed based on any number of jurispruden-
tial predispositions. I do not pretend to have offered the final word or
even to have adequately defended the laundry list I have propounded.

and need trouble no lawyer or the class of any professor of law.” A.V. Dicey, INTRODUCTION TO THE
STUDY OF THE LAW OF THE CONSTITUTION 31 (10th ed. 1959). See, e.g., Geoffrey Marshall The Analysis
of British Political Institutions in THE BRITISH STUDY OF POLITICS IN THE TWENTIETH CENTURY 258 (Jack
Hayward, Brian Barry, & Archie Brown eds., 1999) (“If we imagine a late twentieth~century
political scientist transposed to the first decade of the century and ask in what direction he might
have looked for assistance in analyzing the nature of British political institutions, we should find
him turning not only to the historians and journalists but to the works of the lawyers, in particular
that of Albert Venn Dicey, Frederick Maitland and Sir William Anson.”).

27. William E. Butler, Jus and Lex in Russian Law: A Discussion Agenda, in LAW AND INFORMAL
PRACTICES, supranote 20, at 47, 48. Professor Bernard Rudden, however, notes that the phrase “the
government of law” appears in Adam Ferguson’s essay “On the History of Civil Society,” published
in 1767. See Bernard Rudden, Civil Society and Civil Law, in THE REVIVAL OF PRIVATE LAW IN CENTRAL
AND EASTERN EUROPE: Essays IN HONOR OF F.J.M. FELDBRUGGE 17 (George Ginsburgs, Donald D.
Barry & William B. Simons, eds., 1996). This was the year that Semon Efimovich Desnitskii, the
“father of Russian jurisprudence,” returned to Moscow from his six years at Glasgow University,
where he studied law under, John Millar and Adam Smith. See A.H. Brown, The Father of Russian
Jurisprudence: The Legal Thought of S.E. Desnitskii, in RUSSIAN Law: HISTORICAL AND POLITICAL
PERSPECTIVES 117, 118-20 (William E. Butler ed., 1977).

28. Dicey, supra note 26, at vi. The first manifestation of the idea was revolutionary, an
unprecedented act of self-restraint by the 12th-century kings of England (who, prior to that time,
were responsible only to the god under whose authority they claimed power). The monarch
assented to bind his ministers and officers to act under laws, interpreted by royal courts, to which
the citizen could appeal under law (in stark contrast to the tradition of personal appeals to
another patron) against abuses of power by those who acted in the name of the crown.

29. See generally, H.L.A. HART, THE CONCEPT OF Law (1961); RAWLS, supra note 7; Geoffrey
Marshall, The Analysis of British Political Institutions, in THE BRITISH STUDY OF POLITICS IN THE
TWENTIETH CENTURY, supra note 26, at 276-278.
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Rather, my objective is to expose the depth of meaning that “the rule of
law” encompasses and the problems the phrase presents to political
scientists, lawyers, and Russian area-studies specialists interested in
observing the breadth of rule-of-law issues in Russia. Following Dicey, I
think that the term is of most use to comparativists and Russian
area-studies specialists if it is stated as a set of general principles rather
than as a list of specific institutional or legislative requirements.*® I
offer three such principles as a starting point.*!

A.  Three Principles

Two caveats are necessary before introducing these three principles.
First, all three principles reinforce one essential meaning of the rule of
law. Nearly all scholars agree that the rule of law means the supremacy
of law over government, or put another way, government under law.>
The law is binding on the state itself, which remains constrained by it
until the law is repealed or changed by some later properly promul-
gated law.>® This subordination was justified historically, but with
increasing controversy, with the “belief in the existence of a body of law
beyond the law of the highest political authority.”** The continuing
jurisprudential debate over what this normative belief in a higher law

30. This is also in keeping with the practice of lexicographers, too. See BLACK'S Law
DiCTIONARY 1332 (6th ed. 1991) (“A legal principle, of general application, sanctioned by the
recognition of authorities, and usually expressed in the form of 2 maxim or logical proposition.
Called a ‘rule,” because in doubtful or unforeseen cases it is a guide or norm for their decision.
The rule of law, sometimes called ‘the supremacy of law,” provides that decisions should be made
by the application of known principles or laws without the intervention of discretion in their
application.”).

31. Dicey argued that the rule of law encapsulated “under one expression at least three
distinct though kindred conceptions.” Dicey, supra note 26, at 188. Other scholars, notably John
Rawls, have ascribed certain principles or precepts to the term that can either be located within
Dicey’s formulation or that broadly track it. See RAWLS, supra note 7, at § 38. Although easily
recognizable within Dicey’s formulation, my own exposition of the necessary elements of the rule
of law do not exactly correspond to his.

32. Dicey, supranote 26, at 187. But see Maravall & Przeworski, supra note 11, at 15 (“Rule of
law is just one possible outcome of situations in which political actors process their conflicts, using
whatever resources they can muster. When law rules, it is not because it antecedes political actions.
We wrote this book because we believe that law cannot be separated from politics.”).

33. BERMAN, supra note 12, at 9 (“The monarch, it is argued, may make law, but he may not
make it arbitrarily, and until he has remade it — lawfully — he is bound by it.”).

84. Id., at 45. For a strongly argued Machiavellian critique of this view, see Maravall &
Przeworski, supra note 11, at 1 (*The normative conception of the rule of law is a figment of the
imagination of jurists. It is implausible as a description. Moreover, it is incomplete as an
explanation.”).
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might be (e.g. common law, divine law, natural law, universal human
rights) should not distract us. It has little guidance to offer the three
principles I will examine.

The crucial distinction to make, and the second caveat to these three
principles, is that the “rule of law” is not synonymous with “rule by law”
or “rule throughlaws.” These latter phrases describe a political system in
which statutes and other legislation are the supreme authority in the
state by virtue of adherence to a formal legislative process of passing
statutes and other legal acts. Such a system is commonly called a
Rechtsstaat, and that is not what I mean by a rule-of-law state in which
government operates under law. In a Rechisstaat, the state merely
subordinates itself to its own rules, which it can change in accordance
with the same procedures; in other words, the state is subject to no
subordination at all. Such a positivist approach to law is an insufficient
guarantee of the procedural and substantive requirements of the rule
of law that are explored below.> The concept of rule of law envisions a
system in which the state is not the sole source of law and adherence to
procedural formality is necessary but not sufficient for law to be made.
The self-binding notion of government under law does not create a
Rechisstaat, not rule through laws, but a much deeper and broader set
of constraints on state power.

These constraints can be identified in the following three principles,
essential to (if not exclusive to or exhaustive of) the meaning bound up
in the phrase “the rule of law.” They are worth exploration by political
scientists and Russian specialists who use the term as one of many
criteria to assess Russian democracy. I will return to them repeatedly in
this Article.

First, the rule of law, or supremacy of law over government, means that
there can be no offense — criminal, civil, political or administrative —
without law. This concept has an ancient formulation: nullem crimen sine
lege. As Dicey expressed it, “no man is punishable or can be lawfully
made to suffer in body or goods except for a distinct breach of law
established in the ordinary legal manner before the ordinary courts of
the land.”*® There is a lot packed into this phrase, including an implicit

35. Similarly, many scholars equate the rule of law with constitutionalism. But there exist
plenty of examples (e.g. the Soviet Union, Nazi Germany, apartheid South Africa) to demonstrate
that such a formalistic Rechtsstaat can easily fail to satisfy the other (some would say, normative)
criteria of the rule of law discussed below. See Harold J. Berman, The Rule of Law and the Law-Based
State (Rechtsstaat), in TOWARD THE RULE OF LAW IN RuUSSIA?: POLITICAL AND LEGAL REFORM IN THE
TRANSITION PERIOD 43, 49 (Donald D. Barry, ed. 1992).

36. Dicey, supranote 26, at 188. See also RAWLS, supra note 7, at 209-10.
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notion of what is law. Without diving deep into philosophy, our
purposes are met by a few generally accepted expectations. First,
although stated in the negative, the phrase “no offense withoutlaw” has
an enormous positive component: unless the law prohibits an action,
that action is permissible. No offense without law thus implies that the
law must be publicly accessible, knowable by those whom it would
constrain, to afford a sense of predictability or legal certainty. The law
must be stated in general terms. And it must not be retroactive in its
application.

A second principle must be that the first principle is universalized: all
law applies equally to all citizens. Political elites in the executive and
the legislative branches do not enjoy the prerogative to choose when
the law applies, or to whom, a feature common to authoritarian
regimes.’” The principle therefore requires that the judiciary treat
similar cases similarly, a principle of equality that promotes not just a
certain predictability about legal judgments, but a formal equality of
arms between legal combatants regardless of wealth, military rank, or
political office that would otherwise immunize against judicial pro-
cess.>® It may even imply a judicial mechanism to protect, or at least to
give voice to, discrete and insular minorities at risk of permanent
political exclusion by entrenched majorities.*

These two principles imply a third principle: the capacity for enforce-

37. This aspect of the rule of law has a long lineage. See, e.g., Lord Coke, PROHIBITIONS DEL
Roy (1607), reprinted in 77 THE ENGLISH REPORTS KING’S BENCH DIviSION 1342, 1342 (Max. A.
Robertson & Geoffrey Ellis eds. 1979) (1607), in which Lord Coke, then Chief Justice in the Court
of Common Pleas, found himself in sharp conflict with both the Archbishop of Canterbury and
James 1. The issue was whether the king as chief justice of England could select cases out of his
courts for his own decision, on the theory that his judges exercised discretionary powers granted
by the Crown and just as easily revoked. Coke’s answer was that such an act would not be a judicial
act, but an exercise in legislative or executive power.

38. Dicey, supra note 26, at 193 (“[N]o man is above the law . . . every man, whatever be his
rank or condition, is subject to the ordinary law of the realm and amenable to the jurisdiction of
the ordinary tribunals.”). Sez also RAWLS, supra note 7, at 208-09. This last point is perhaps the most
susceptible to variation. Most Western democracies permit themselves some form of sovereign
immunity from suit against the state and qualified immunity for certain suits against their officials.
However, with the growth of the administrative state, the citizen’s ability to demand equitable
relief, if not money damages, against the state and its agents has generally kept pace with this
rule-of-law concept.

39. Seg, eg, United States v. Carolene Products, 304 U.S. 144, 152 n.4 (1938) (famously
raising, without answering, the question “whether prejudice against discrete and insular minori-
ties may be a special condition, which tends seriously to curtail the operation of those political
processes ordinarily to be relied upon to protect minorities, and which may cali for a correspond-
ingly more searching judicial inquiry.”).
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ment of this supremacy of law over government. Thus, the third
principle of the rule of law requires the existence of an independent
and politically neutral judiciary that is broadly accessible to aggrieved
individuals. By extension, the establishment by the state of a judiciary is
not enough. In a complex modern society, a class of legal professionals
is necessary; so, too, therefore, are supporting institutions like law
schools, bar associations, and other non-state organizations. At its most
basic level, the tribunals established by the state and open to a profes-
sional, non-state class of advocates must be able to give legal meaning
to rights. From a criminal perspective, that means the rigorous applica-
tion of established procedures to force the state to meet a standard of
proof for its charges. From a civil perspective, it means that rights are
not merely hortatory. To quote another ancient maxim: ub: jus b
remedium — for every right there is a remedy.*® That these aspects of
judicial process to hear legal claims or present a defense have a deep,
intrinsic importance to the rule of law is embedded in this phrase. The
Latin word “jus” contrasts with “lex” in much the same way that a
“fundamental right” or higher “principle of law” contrasts with a simple
“statute” or other positivist expression of parliamentary or executive
will. English lacks this distinction, retained in French (loi versus droit)
or Russian (npago [pravo] versus 3akxon [zakon]). The ancient phrase is
not, nor could it sensibly be ubi lex ibi remedium and retain its meaning
for a rule-of-law state.*!

B. Institutional Problems of the Rule of Law

As principles go, these three concepts are fairly clear. But how do
they manifest themselves in political systems, and when, and why?
Political scientists interested in transitions from authoritarianism should
explore the problems presented in the practical application of these
principles and the prerequisites to their development, with as much
vigor as they demonstrate in seeking to demystify and decode the

40. Tracy A. Thomas, Ubi Jus, Ibi Remedium: The Fund tal Right to a Remedy Under Due
Process, 41 SaN DIEGO L. REv. 1633 (2004); Dicey, supra note 26, at 199. But see Webster v. Doe, 486
U.S. 592, 611-613 (1988) (Scalia, J., dissenting) (rejecting absolute application of this principle in
the context of American constitutional law).

41. See, e.g., Gianmaria Ajani, The Rise and Fall of the Lauw-Based State in the Experience of Russian
Legal Scholarship: Foreign Patterns and Domestic Style, in TOWARD THE RULE OF Law IN Russia?:
POLITICAL AND LEGAL REFORMS IN THE TRANSITION PERIOD, supra note 35, at 5 (“While, in complying
with the notion of the rule of law, the political power that governs the state is subordinated to a law
that it has not directly produced, in the case of Rechtstaat, the state subordinates itself to its ‘own’
law.”).
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principles that define legitimate elections, parliamentary systems, and
civil society. That is not to demand that they descend into the legal
minutiae and statutory interpretation that fascinate the practicing
lawyer or law professor. But if comparative politics is to insist — and
rightly so — on the rule of law as a sine qua mon for consolidated
democracy, then this insistence can only have real meaning if the full
meaning of the term is more deeply plumbed and its empirical prob-
lems more thoroughly studied.

The overarching principle of law’s supremacy over politics is a
concept with tangible ramifications that political scientists can observe
and measure. As noted above, for there really to be “no offense without
law,” the boundaries of the law must be knowable and clearly stated in
general terms. The criminal law cannot be made retroactive to prohibit
past conduct. Thus, the failure to publish legal acts, or the passage by a
parliament of secret laws (such as laws on state secrets), bills of
attainder, or laws retroactively criminalizing past conduct, are all
indicia of a system in which law still struggles with politics for ultimate
supremacy. Likewise, lawmakers must enact laws in good faith and
under an assumption of capacity, i.e. there must not be laws that create
duties that are impossible to perform.** The work of parliaments is
readily susceptible to such observation.

Another avenue for exploration is the practical application of consti-
tutions and laws, a refrain that will be familiar to sovietologists and
specialists on the satellite states of the former Soviet Union. Are
constitutional rights merely aspirational statements without practical
effect or are they cognizable in a court of law? Does every right really
have a legal remedy and does every legal person have an equal right to
seek that remedy? Are these remedies for injury available not just
against another citizen, but against the state? Can the military be called
to account for violation of the law? Are there spheres of state authority
or even geographic areas of the state in which the law is suspended or
otherwise does not fully apply?

In addition to assessing the empirical level of equality before the law,
political scientists are well-equipped to hypothesize reasons for such
equality to develop or be suppressed. For example, Stephen Holmes
has argued that equality before the law is correlated with the level of

42. RawLs, supra note 7, at 208 (“[O]ught implies can. . . . [Th]e actions which the rules of
law require and forbid should be of a kind which men can reasonably be expected to do and to
avoid.”). As Lon Fuller observed, “[t]o command what cannot be done is not to make law; it is to
unmake law, for a command that cannot be obeyed serves no end but confusion, fear and chaos.”
LoN L. FULLER, THE MORALITY OF LAw 37 (rev. ed. 1969).
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pluralism in society. Thus, where many groups of roughly equal politi-
cal strength exist and compete for leverage vis-a-vis the state, Holmes
says that we should expect the state to be pressured to promote greater
equality before the law. Conversely, when pluralism decreases and
there exist fewer powerful social groups and more opportunity for the
state to play one group against others (or for state co-optation by one
group against others), the society may move away from an approxima-
tion of rule of law and closer to “rule by law” or “rule through law.”*®
These are hypotheses that political scientists are uniquely well-placed
to test.

Similarly, the extent that a judicial system follows the rule of law is
susceptible to political science methods and standards of measure-
ment. The integrity of the judicial process can be assessed. Do the
courts regularly turn to rules of evidence and fixed procedures that
govern fact-finding? Do the courts routinely create a written record of
their findings? Are there ascertainable signs of due process in legal
proceedings, i.e. do tribunals operate in an open forum, treat all
parties equally, and adhere to a process designed to facilitate rational
inquiry into the relevant circumstances of allegations that the law has
been violated? Are court orders practically enforceable?

The courts, in order to function, must have institutional guarantees
of security regardless of the outcome of cases before it.** Thus, what is
the tenure of judges, and how are they removed from office? What
protections do judges enjoy against political interference in their work?
Are courts provided sufficient resources to function independently? Do
necessary supporting institutions exist?*> Another part of this security,

43. Stephen Holmes, Lineages of the Rule of Law, in Maravall & Przeworski, supra note 11, at
22-23. If Holmes is right, than an extension of that hypothesis might suggest that certain
procedural rights (e.g. notice, confrontation, etc.) are powerful indicators of the existence of rule
of law, since these mechanisms are usable by all interest groups, and especially by the weaker
against the politically more powerful.

44. Karr N. LLEWELLYN, THE COMMON LAw TRADITION: DECIDING APPEALS 32-33 (1960) (“If (as
in medieval times) a tribunal can be penalized for ‘wrong judgment,’ a factor of fear enters which
increases chanciness of outcome. If a boss will fine, fire, exile or kill for a vote or judgment which
annoys him, but may reward the willing, then in any case in which his interest is not obvious, one
big weight in the scales may drop blind until one knows the whether and the which-way of the fix.
England’s lesson under the Stuarts, and then under the Hanovers, ran indeed less to such
uncertainty in lesser cases than to altogether too much certainty when the Crown was openly on
one side, but we have seen enough in modern Europe to know that judicial servility produces not
only injustice but a day-to-day unreckonability.”).

45. Then sitting RF Supreme Court Chief Justice Viacheslav Lebedev emphasized a long list
of practical problems for a functioning legal system at a conference at the Brookings Institution in
January 1993: “recruitment, appointment, compensation, and training of judges, the efficiency of
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