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The Martens Clanse was a last-minute compromise that saved the 1899 Hagne
Convention with Respect to the Laws and Customs of War on Land. In its original
Jormulation, the clanse shielded individuals under “the protection and empire” of
international law, principles of humanity, and the dictates of the public conscience. F.
F. Martens, its anthor, was Russia’s greatest international law scholar and an
extraordinary diplomat. He saw no application for his work in the nineteenth-century
internal affairs of states, notwithstanding the transnational terrorism that plagued (and
ultimately destroyed) the Russian Empire. Martens’s worldview is no longer our own.
State sovereignty is no longer an absolute value in public international law, in part
becanse of the well-known human rights revolution of the twentieth century. As a
result, the reach and importance of the Martens Clause has grown. This bistory helps
refute the claim that international humanitarian law is ill-suited for twenty-first century
transnational terrorism. But the Clanse is not, and never was, a panacea.
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INTRODUCTION

Until a2 mote complete code of the laws of war is issued, the High
Contracting Parties think it right to declare that in cases not
included in the Regulations adopted by them, populations and
belligerents remain under the protection and empire of the
principles of international law, as they result from the usages
established between civilized nations, from the laws of humanity,
and the requirements of the public conscience.

— The Martens Clause (1899)

In May 2014, a symposium at the U.S. Army’s Judge Advocate General’s
Legal Center and School opened with a question: “Is the use of force
against al-Qaeda and associated forces, globally, justified in the context of
a continuing transnational armed conflict?”? If justified, the symposium
organizers asked, what law governs this so-called transnational armed
conflict? Virtually the same questions occupied experts at the Hague in a
conference sponsored by the International Committee of the Red Cross
(ICRC) in June 2003.3

More than a decade after the start of what then-President George W.
Bush called the “war on terror,” it may seem strange that these jus ad bellum
and jus in bello questions remain unresolved. Their answers, however, turn

1. Preamble to Convention with Respect to the Laws and Customs of War on Land, July 29,
1899, reprinted in TEXTS OF THE PEACIE CONFERENCES AT THE HAGUE, 1899 AND 1907, at 48
(James Brown Scott ed., 1908).

2. Program, Major General John L. Fugh Symposium on Law and Military Operations, US. Army
Judge Advocate General’s Legal Center and School (May 14, 2014) (on file with author).

3. INTERNATIONAL COMMITTEE OF THE RED CROSS, INTERNATIONAL HUMANITARIAN LAW
AND THE CHALLENGES OF CONTEMPORARY ARMED CONFLICTS 31 (2003) [hereinafter [CRC 28TH
CONFERENCE REPORT] (“The debate focused on whether the use of force against transnational
non-state actors could qualify as armed conflict (international or non-international).”).
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out to be devilishly complicated. With whom is the United States fighting?
What international legal status does this adversary (or these adversaries)
possess? Under what body of law should its fighters be held accountable?
What legal duties correspond to the law authorizing a state to fight an
entity that, whatever else it may be, is not a sovereign nation-state?

Behind these questions lies an unstated and often unquestioned
assumption that these are new questions raised by a new centuty’s
problems. Indeed, as detailed below, President Bush’s response to the
attacks of September 11, 2001, was premised on the conviction that
existing international law did not contemplate and could not adequately
respond to the novelty of the terrorist threat confronting the United
States. Perhaps to a lesser extent, President Barack Obama has also
accepted this assumption.

I challenge that assumption. Transnational terrorism is not a new
problem. Puzzling about which law governs a state’s response to organized
force by non-state actors does not ask a new question. The novelty
premise is not only false, it is a dangerous starting point for discussion of
the applicability of international humanitarian law (also known as the law
of armed conflict or the laws of war). Claiming newness where it does not
exist diminishes the power of this body of law to achieve its twin goals: to
limit armed conflicts to their shortest duration and fewest casualties. The
assertion that we are at the cusp of what Hersch Lauterpacht called “the
vanishing point of international law”4—that there is no applicable law to
apply — is one step away from the hoary claim that law is silent in wartime
(¢nter arma stlent leges).

Although I argue that “[w]hat has been will be again,” T do not claim
that “there is nothing new under the sun.”5> What is new is the changed
relationship between state sovereignty and individual (human) rights, a
change that affects how a state may lawfully confront a non-state actor in
an armed conflict.6 Traditionally, states enjoyed absolute sovereignty and
human beings were not subjects of international law. This view was
radically altered by the twentieth century’s expetience of total warfare. No
twenty-first century state possesses what nineteenth-century statesmen or
international lawyers would recognize as absolute sovereignty. At the same
time, individuals have acquired increasing rights as subjects (not merely

4. Hersch Lauterpacht, The Problem of the Revision of the Law of War, 29 BRIT. YB. INT'L L. 360,
382 (1952) (“If international law is, in some ways, at the vanishing point of law, the law of war is,
perhaps even more conspicuously, at the vanishing point of international law.”).

5. Ecdlestastes 1:9 (New International Version).

6. The terminology is not important. Individual rights is used here to avoid confusion about
substantive claims concerning human rights law. I mean only to distinguish between a focus on states
versus a focus on individuals, without implying a position about the origin, scope, or content of
those rights.
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objects) of international law. In other words, this novelty cuts in the
opposite direction from the /aisseg-faire claims to unregulated warfare that
so appealed to President Bush’s legal advisors, and which continue to nag
at the edges of President Obama’s counter-terrorism policies.

This Article develops these claims of continuity and change by
examining the Martens Clause to the 1899 Hague Convention Respecting
the Laws and Customs of War on Land. The Clause takes its name from
Friedrich Fromhold von Martens (also known as Fyodor Fyodorovich
Martens), the Russian Empire’s extraordinary diplomat and international
lawyer. Jean Pictet, the “main architect”” of the Geneva Conventions of
1949, referred to the Clause as “the fruit of the genius of Friedrich von
Martens.”® [ts author was a candidate for the Nobel Peace Prize? and the
recipient of honorary degrees from Cambridge, Edinburgh, Oxford, and
Yale.10 The ICRC summarized the power of this short provision:

[The Martens clause, which itself applies independently of
participation in the treaties containing it, states that the principles
of international law apply in all armed conflicts, whether or not a
particular case is provided for by treaty law, and whether or not the
relevant treaty law binds as such the Parties to the conflict.!?

This is not what the Martens Clause meant to Martens. In its author’s
day, Europe (especially Russia) confronted a surge of transnational
terrorism that by every measure overshadowed the terrorism that darkened
the start of our current century. Originally, the Martens Clause offered no
protection whatsoever for these transnational terrorists. This was so even
though the Clause sought to close the gaps to be found in the law of war
by applying “principles of international law, . . . the laws of humanity, and
the requirements of the public conscience” when treaty law seemed absent

7. Press Release, Int’l Comm. of the Red Cross, Henry Dunant Medals Awarded at Red Cross
Red Crescent Council of Delegates (Nov. 17, 2005), available at
http://www.icrc.org/eng/resources/documents / news-release/2009-and-carlier/council-delegates-
news-171105.htm.

8. JEAN PICTET, DEVELOPMENT AND PRINCIPLES OF INTERNATIONAL HUMANITARIAN LAW
60 (Martinus Nijhoff Publishers 1985).

9. Lauri Milksoo, Friedrich Fromhold von Martens (Eyodor Fyodorovich Martens) (1845—1909), in THE
OXFORD HANDBOOK OF THE HISTORY OF INTERNATIONAL LAW 1147, 1149 (Bardo Fassbender &
Anne Peters eds., 2012).

10. VLADIMIR VASILEVICH PUSTOGAROV, OUR MARTENS: EF. MARTENS, INTERNATIONAL
LAWYER AND ARCHITECT OF PEACE 46 (William Elliott Buter ed., trans,, 2000) [hercinafter
PUSTOGAROV, OUR MARTENS]. This may be the only biography written about Martens, perhaps due
in part to the disappearance of his extensive diaries, which were kept in Soviet archives and were
inaccessible until late in the perestroika period. I4. at ix—x (describing Butler’s access to the diaries).

11 . Bruno Zimmermann, Commentary to Articke I, Protocol I, in COMMENTARY ON THE
ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA CONVENTIONS OF 12 AUGUST 1949, at
39 (3 56) (Yves Sandoz et al, eds., ICRC 1987).
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or inapplicable.12 As will be discussed below, Martens’s view of his Clause’s
applicability, although enlightened and innovative in 1899, reflected the
core assumptions of his day about sovereignty.

As one scholar observed, “[tlhere is no denying that the way
international relations were to develop in the decades following Martens’
demise varied in many respects from the way Martens had anticipated or
hoped for.”13 What changed? The relationship between individual rights
and state sovereignty. The transformation of that relationship informs the
answer to the questions that began this Article, even if it does not fully
answer them.

Candor about the lack of conclusive answers reflects that this Article is
also about the limits to the Martens Clause. The Clause has been the
subject of a recent surge of interest as a source of argument in debates
about new means and methods of warfare, such as cyber attacks and
autonomous weapons systems. !4 The history of the Martens Clause is
generally omitted from these position papers. That history reminds us that
the purpose of the clause was not to end debate, but to forestall the worst
consequences for civilian populations and belligerents that would result if
the parties assumed that a lack of tight-fitting treaty law meant carte blanche
freedom to act, unconstrained by any law. The Martens Clause changed the
baseline for such cases from one in which the parties perceived no
obligations under international humanitarian law to one in which
international humanitarian law could provide at least some basic
protections. The Martens Clause moved the starting point for discussion
from zero to some positive integer. That is sufficient cause for its
continued celebration.

That baseline number has grown larger over the past century as state
sovereignty has changed from an absolute to a relative value, as armed
conflicts have increasingly involved non-state actors, and as international
human rights law recast the individual as a subject of international law.
States are no longer absolute sovereigns; international law demands respect
for certain fundamental individual rights regardless of a sovereign’s desire
vel non to protect them. The emergence of a theory of one state’s
“responsibility to protect” individual rights against violation within another

12. Scott, supra note 1, at 48.

13. Arthur Eyffinger, Friedrich Martens: A Founding Father of the Hague Tradition (I'be Fourth Friedrich
Martens Memorial | ecture), in 15 ESTONIAN NAT’L DEF. COLL. PROC. 16 (Rain Liivoja and Andres
Saumets, eds., 2012), anailable at hitp:/ [wwwksk.edu.ec/en/re-search/endc-proceedings-nr-15/.

14. See, e.g., Exki Kodar, Applying the Law of Armed Conflict to Cyber Attacks: From the Martens Clause
to Additional Protocel I, in 15 ESTONIAN NATL DEF. COLL. PROC. s#pra note 13, at 107; BONNIE
DOCHERTY, HUMAN RIGHTS WATCH & HARVARD INT’L. HUMAN RIGHTS CLINIC, LOSING
HUMANITY: THE CASE AGAINST KILLER ROBOTS 24-26, 35-36 (2012) (explaining article and the
topic it discusses).
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state points to the distance traveled from traditional views of sovereignty’s
empire.1?

Indeed, if, as many argue, international human rights law is available and
applicable at all times to protect all individuals, what present utility remains
for the Martens Clause? 16 It was intended as a filler of gaps in the law of
armed conflict. Is there now any gap for which some body of international
law, human rights or humanitarian, is not already available?

I seek to capture the change worked on this relationship with the
peculiar phrase in the original Martens Clause from which this Article
takes its title: civilians and belligerents live under a certain “protection and
empire.” In the twenty-first century, if not the nineteenth, this odd pairing
emphasizes the century-long transformation of the relationship in
international law between the recognition of human rights (protection)
and the remaining privileges of state sovereignty (empire). The Martens
Clause reflects a law of armed conflict that today demands both rights and
duties of states fighting transnational non-state actors. These are rights
and duties from which states cannot opt out by asserting that some aspect
of an armed conflict is unprecedented or novel, or by claiming absolute
soveteignty to act in the perceived interstices of incomplete treaty law
from an earlier era.

In this way, the Martens Clause still has an important role to play, albeit
in a world in which claims of absolute sovereignty have been pierced by a
growing body of law that protects individuals regardless of the will of the
state in which they reside. The broadly framed Martens Clause continues
to be not only “an effective means of addressing the rapid evolution of
military technology,” as the International Court of Justice observed, but
also a constant reminder of the evolving nature of armed struggles more
generally.l7 The Martens Clause also continues to stand for the proposition

15. Oona Hathaway, et al., Consent-Based Humanitarian Intervention: Giving Sovereign Responsibility Back
to the Sovereign, 46 CORNELL INT’L L.J. 499, 529 (2013).

16. See, eg., Office of the High Comm’r for Human Rights, International _egal Protection of Human
Rights in Armed Conflict, 5-6, UN. Doc. HR/PUB/11/01 (2011) (“Indeed, it is widely recognized
nowadays by the international community that since human rights obligations derive from the
recognition of inherent rights of all human beings and that these rights could be affected both in
times of peace and in times of war, international human rights law continues to apply in situations of
armed conflict. Morcover, nothing in human rights treaties indicates that they would not be
applicable in tmes of armed conflict.”). But see Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory, Advisory Opinion, 2004 1.C.J. 136, 4 106 (July 9) (“As regards the
relationship between international humanitatian law and human rights law, there are thus three
possible situations: some rights may be exclusively matters of international humanitarian law; others
may be exclusively matters of human rights law; yet others may be matters of both these branches of
international law.”’).

17. See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.CJ. 226,
9 78 (ul. 8).
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that, although the development of new law tends to lag behind such
change in the nature of armed conflict, that fact does not present the state
a non liguet to exploit against its adversary.

Part I of this Article recounts the very anti-Martens Clause position that
the United States embraced by asserting the novelty of a post-9/11 world.
Part II rejects this assertion with an exploration of the transnational
terrorism that besieged Europe and particularly the Russian Empire at the
turn of the nineteenth century. Part III then provides a history of the
Martens Clause, formulated at the 1899 Hague Peace Conference (which
met, incidentally, at the suggestion of the Russian Czar). Part IV explains
how the Martens Clause has changed from its origins, as a provision of
international law that even its author considered irrelevant in the Russian
Empire’s fight with terrorists, to its present status as a provision that is
inescapable wherever a sovereign state asserts itself to be fighting a
transnational armed conflict with non-state actors.

I. THE UNITED STATES AND TRANSNATIONAL TERRORISM

On September 20, 2001, President George W. Bush informed a joint
session of Congress that the attacks of September 11th were “an act of
war against our country.”’18 But the President asserted that the “war on
terror”—nhis first use of this term—was different from past wars.!? His
words resonated with earlier comments on the South Lawn of the White
House, when the President had remarked on the novelty “of this conduct
of this war against terrorism,” saying: “This is a new kind of—a new kind
of evil.”20

This was not mere rhetoric. In a2 memo to the President four months
later, then-White House Counsel Alberto Gonzales acknowledged that
“la]s you have said, the war against terrorism is a new kind of war”
Gonzales concluded that “this new paradigm renders obsolete” some
provisions of the Geneva Conventions, while others were now “quaint.”2!

18. President George W. Bush, Address to a Joint Session of the 107th Congress (Sept. 20, 2001),
available at hutp:/ /georgewbush-whitehouse.atchives.gov/infocus/bushrecord/documents/$S-
clected_Speeches_George_W_Bush.pdf.

19. Id.

20. President George W. Bush, Remarks Upon Arrival at the South Lawn of the White House
(Sept. 16, 2001), available at htip://georgewbush-whitchouse.archives.gov/news/releases/20-
01/09/20010916-2.html. This theme concluded the remarks as well: “That's why I say to the
American people we've never seen this kind of evil before. But the evil-doers have never seen the
American people in action before, either - and they're about to find out.” Id.

21. Memorandum from Attorney General Alberto R. Gonzales to President George W. Bush,
Discussion re: Application of the Geneva Convention on Prisoners of War to the Conflict with al
Qaeda and the Taliban (Jan. 25, 2002), awailable at htip://www2.gwu.edu/~nsarchiv/NS-
AEBB/NSAEBB127/02.01.25.pdf. Four years later, President Bush declared that provisions of
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The reason was that “this is a new type of warfare—one not contemplated
in 1949 when the GPW [Geneva Convention Relative to the Treatment of
Prisoners of War] was framed—and requires a new approach in our
actions towards captured terrorists.”22

In fact, the administration’s view of the inapplicability of the Geneva
Conventions extended much further than a few of its provisions.
Administration officials argued that the Geneva Conventions applied only
to instances of armed conflict between nation-states or, with much more
limited effect, to conflicts within a state fought between that state and
non-state insurgents or rebels.? Since the conflict between the United
States and al-Qaeda fit neither description, 7o governing legal regime was
triggered by the American use of force (although, it was claimed,
international law permitted the use of force in response to al-Qaeda’s
attacks).?4 President Bush therefore concluded that “[aJs a matter of
policy”—not as a matter of law—the United States would treat detainees
humanely and, “to the extent appropriate and consistent with military
necessity, in a manner consistent with the principles of Geneva.”?

The limitation “consistent with military necessity” effectively rendered
the otherwise generous policy of broad compliance with international
humanitarian law null and void. The point of the Geneva Conventions was
to provide certain rights that were not subject to easy derogation on
grounds of necessity or otherwise. But America claimed to be fighting
something new to public international law. Al-Qaeda and Taliban fighters

Common Article 3 of the Geneva Conventions were “vague and undefined.” George W. Bush,
Address on the Creation of Military Commissions to Try Suspected Terrorists (September 6, 2006),
available a  http:/ /georgewbush-whitchouse.archives.gov/infocus/bushrecord /documents/Selec-
ted_Speeches_George_W_Bush.pdf.

22. Gonzales, sapra note 21, at 3.

23. Memorandum from George W. Bush to the Vice President, the Secretary of State, the
Secretary of Defense, the Attorney General, the Chief of State to the President, the Director of
Central Intelligence, the Assistant to the President for National Security Affairs, and the Chairman of
the Joint Chiefs of Staff, Humane Treatment of Taliban and al Qaeda Detainces (Feb. 7, 2002),
available at hup:/ [www.pege.us/archive/White_House/bush_memo_20020207_ed.pdf.

24. 14. (“I determine that the Taliban detainees are unlawful combatants and, therefore, do not
qualify as prisoners of war under Article 4 of Geneva. I note that, because Geneva does not apply to
our conflict with al Qaeda, al Qaeda detainees also do not qualify as prisoners of war.”’); see also Brief
for Respondents at 48, Hamdan v. Rumsfeld, 548 US. 557 (2006) (No. 05-184) (“As the President
determined, because the conflict between the United States and al Qaeda has taken place and is
ongoing in several countrics, the conflict is ‘of an international character, and Article 3 is thus
inapplicable.”).

25. Memorandum from George W. Bush to the Vice President, et al. supra note 23, at § 3. Perhaps
implicit in this discussion of the applicability of international humanitarian law to such conflicts is
the problem of reciprocity. For an excellent discussion of the issue with special regard to
contemporary conflicts with non-state actors, see René Provost, Asymmetrical Reciprocity and Compliance
with the laws of War, in MODERN WARFARE: ARMED GROUPS, PRIVATE MILITARIES,
HUMANITARIAN ORGANIZATIONS, AND THE LAW 17, 1742 (Benjamin Perrin ed., 2012).
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were “unlawful combatants” in a global “war on terrorism” that did not fit
within the conventional categories of armed conflicts.26 According to the
United States Government, such a war could be fought free of any
constraints imposed by the Geneva Conventions.?’

The ICRC rejected this approach, just as it rejected this terminology.28
The ICRC argued that a case-by-case assessment of violence around the
globe would lead to one of three classifications.?? The first and clearest
case in which the Geneva Conventions applied was an atmed conflict of

26. Although the terms “unlawful combatant” and “enemy combatant” were not new, see
Kenneth Watkin, Warriors Without Rights? Combatants, Unprivileged Belligerents, and the Struggle Over
Legitimacy, 2 PROGRAM ON HUMANITARIAN POL’Y AND CONFLICT RES., HARV. UNIV., OCCASIONAL
PAPER SERIES 5 n.10, 65 (2005), available at
http:/ /www.hpcrresearch.org/sites/default/ files/publications/ OccasionalPaper2.pdf; the concept of
a “global war on terror,” or “GWOT” in Pentagon patois, was new to this discussion. DEPARTMENT
OF DEFENSE DIRECTIVE 2310.01E, ENCLOSURE 2 (Sept. 5, 2006), in INT’L. AND OPERATIONAL
LAw DRPT, US. ARMY JUDGE ADVOCATE GEN.’S LEGAL CTR. AND SCH., LAW OF ARMED
CONFLICT DOCUMENTARY SUPPLEMENT 407 (Wm. J. Johnson, ed., 2013), available at
http:/ /wwwloc.gov/rr/frd /Military_Law/pdf/LOAC-Documentary-Supplement-2013.pdf
(“Unlawful enemy combatants are persons not entitled to combatant immunity, who engage in acts
against the United States or its coalition partners in violation of the laws and customs of war during
an armed conflict. For purposes of the war on terrorism, the term Unlawful Enemy Combatant is
defined to include, but is not limited to, an individual who is or was part of or supporting Taliban or
al-Qaeda forces or associated forces that are engaged in hostilities against the United States or its
coalition partners.”’).

27. Even rights previously accepted as reflective of customary international law, such as the
“fundamental guarantees” of Article 75 of Additional Protocol T were subject to teinterpretation. See
Marko Milanovic, Iessons for Human Rights and Humanitarian Law in the War on Terror: Comparing
Hamdan and the Israeli Targeted Killings, 89 INT1. REV. RED CROSS 373, 387 (2007) (noting that
although two previous US. State Department Legal Advisors had confirmed its customary
international law status, “the cuttent US administration has regrettably cast even this point into
doubt, and its present Legal Adviscr has stated that the administration is ‘looking at” whether Article
75 guarantees are applicable in the ‘war on terror’”).

28. Gabor Rona, Legal Adviser, Int’l Comm. of the Red Cross, Presentation at Workshop on the
Protection of Human Rights While Countering Terrotism: When is a War Not a War? The Proper
Role of the Law of Armed Conflict in the “Global War on Terror”(Mar. 16, 2004), available at
http:/ /www.ictc.org/eng/resources/documents/statement/Sxcmnj.htm (“The phrase ‘war on terror’
is a rhetorical device having no legal significance.”); INT’L COMM. OF THE RED CROSS, 301C/07/8.4,
INTERNATIONAL HUMANITARIAN LAW AND THE CHALLENGES OF CONTEMPORARY ARMED
CONFLICTS: REPORT PREPARED FOR THE 30TH INTERNATIONAL CONFERENCE OF THE RED
CROSS AND RED CRESCENT 8 (2007) [hereinafter ICRC 30TH CONFERENCE REPORT) available at
https://Ww“nicrc.org/eng/assets/ﬁ1cs/other/ihl-challcnges—30th—intcrnational-confercncc-eng.pdf
(describing THL concerning status of persons and observing “IHL treaties ‘contain no explicit
reference to ‘unlawful combatants””); INT'L COMM. OF THE RED CRroSS, 311C/11/5.1.2,
INTERNATIONAL. HUMANITARIAN LAW AND THE CHALLENGES OF CONTEMPORARY ARMED
CONFLICTS: REPORT PREPARED FOR THE 31ST INTERNATIONAL CONFERENCE OF THE RED
CROSS AND RED CRESCENT 10 (2011) [hereinafter ICRC 31ST CONFERENCE REPORT],
https:/ /www.icrc.org/eng/assets/ files/ red-cross-crescent-movement/ 3 1st-international-
conference/31-int-conference-ihl-challenges-report-11-5-1-2-en.pdf (“It should be reiterated that the
ICRC does not share the view that a conflict of global dimensions is or has been taking place.”).

29. ICRC 31ST CONFERENCE REPORT, s#pra note 28, at 7-11.
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any intensity between two states (a “Common Article 2”7 conflict, so
named for the identically numbered articles of all four Geneva
Conventions).30 In the second place, international humanitarian law also
applied in more limited fashion to conflicts “not of an international
character” (i.e. a “Common Article 3” conflict) if the parties were
sufficiently organized and the violence between them had reached a
sufficient level of intensity.3! If, thirdly, either the criteria of organization
or intensity were not met, that did not mean that an unregulated armed
conflict was permitted. Rather, an armed conflict simply could not be said
to occur. In such a case, neither patty could invoke the authorities or claim
the protection of the law of armed conflict. Instead, domestic law and
international human right law applied to any use of force. In any event, the
ICRC insisted that this treaty-based nomenclature should not obscure the
fact that considerable customary international humanitarian law applied to
armed conflict regardless of its inter-state nature.3? As a matter of law, the
ICRC observed, “there can be no wats in which one side has all the rights
and the other has none.””33

The Supreme Court of the United States also rejected the Bush
Administration’s view.3* But the Court’s decision came five years after the
government operationalized its original legal position. The interim result,
as Geoff Corn observed, was that the legal framework that had long

30. Article 2 of each of the four Geneva Conventions of August 12, 1949 (Common Article 3)
states “the present Convention shall apply to all cases of declared war or of any other armed conflict
which may arise between two or more of the High Contracting Parties, even if the state of war is not
recognized by one of them.” Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field art. 2, Aug. 12, 1949, 75 UN.T.S. 31 {hercinafter
Geneva Convention I]; Geneva Convention for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea art. 2, Aug. 12, 1949, 75 UN.TS. 85 [hereinafter
Geneva Convention II]; Geneva Convention Relative to the Treatment of Prisoners of War art. 2,
Aug. 12,1949, 75 UN.T.S 135 [hereinafter Geneva Convention TIT]; Geneva Convention Relative to
the Protection of Civilian Persons in Time of War art. 2, Aug. 12, 1949, 75 UN.T.S. 287 [hereinafter
Geneva Convention IV]. As the official commentary makes clear, “It makes no difference how long
the conflict lasts, or how much slaughter takes place. The respect due to the human person as such is
not measured by the number of victims” INT’L. COMM. OF THE RED CROSS, COMMENTARY: TV
GENEVA CONVENTION RELATIVE TO THE PROTECTION OF CIVILIAN PERSONS IN TIME OF WAR
20-21 (Jean S. Pictet ed., 1958).

31. Article 3 of cach of the four Geneva Conventions of August 12, 1949 states that “[ijn the
case of armed conflict not of an international character occurring in the territory of one of the High
Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the following
provisions.” Geneva Convention I, s#pra note 30, at art. 3; Geneva Convention II, supra note 30, at
art. 3; Geneva Convention II1, supra note 30, at art. 3; Geneva Convention 1V, supra note 30, at art. 3.

32. ICRC 31ST CONFERENCE REPORT, s#pra note 28, at 12 (“As a matter of customary law, the
basic IHL principles and rules governing the conduct of hostilities are, with very few exceptions,
essentially identical regardless of the conflict classification.”).

33, ICRC 28TH CONFERENCE REPORT, supra note 3, at 19.

34. Hamdan v. Rumsfeld, 548 U.S. 557, 630 (2006).
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governed the American interpretation of the law of armed conflict was
“thrown into disarray.”’3® During the first and most intense stage of the
war on terrot, the United States held to the view that the jus ad bellum—the
law governing the right to use force—provided legal justification for the
United States to respond with military force, but the jus in bello—the law
governing how military force may be used—did not provide any rights to
those against whom that force would be applied.3

President Obama has also stated that the United States is at war—“a
different kind of war”—with non-state actors: al-Qaeda, the Taliban, and
their associated forces. 37 The Obama Administration has asserted
international legal authority to engage in an armed conflict with al-Qaeda
based on the United States’s right to self-defense.38 But this assertion of a
basis for action in international law does not always align with the existing
understandings of those legal foundations by other states or the ICRC.»

For example, while President Obama has indicated the approaching end
to the armed conflict in Afghanistan, he has also said that lethal action
may also be taken “outside of warzones,” although “[bleyond the Afghan

35. Geoffry S. Corn, What Law Applies to the War on Terror?, in THE WAR ON TERROR AND THE
LAWS OF WAR: A MILITARY PERSPECTIVE 1 (Michael W Lewis et al. eds., 2009).

36. This was not a necessary intcrpretation. Much closer in time to the drafting of the 1949
Geneva Conventions, the preeminent international law scholar Hersch Lauterpacht observed, “The
Convention imposes certain minimum obligations of humane treatment even in armed conflicts
which are not of an international character and even if the parties to the conflict, which may not be
states, are not parties to the Convention—an interesting example of obligations being imposed upon
entities which are not normally subjects of international law” Lauterpacht, s#pra note 4, at 361 (citing
Common Art. 3). _

37. President Barack Obama, Address at the Natonal Defense University (May 23, 2013),
http:/ /www.whitchouse.gov/the-press-office/2013/05/23/ remarks-president-batack-obama  (“[O]n
September 11th 2001, we were shaken out of complacency. Thousands were taken from us, as clouds
of fire, metal and ash descended upon a sun-filled morning, This was a different kind of war. No
armies came to our shores, and our military was not the principal target. Instead, a group of
terrorists came to kill as many civilians as they could .. .. Beyond Afghanistan, we must definc our
effort not as a boundless ‘global war on terror™—but rather as a series of persistent, targeted efforts
to dismantle specific networks of violent extremists that threaten America. . . . Under domestic law,
and international law, the United States is at war with al Qaeda, the Taliban, and their associated
forces. We are at war with an organization that right now would kill as many Americans as they could
if we did not stop them first. So this is a just war—a war waged proportionally, in last resort, and in
self-defense.”).

38. Id

39. John B. Bellinger 11, Observations on the 150th Anniversary of the ICRC, 94 INT’L REV. RED
CROSS 1223, 1224-25 (2012) (“The Bush Administration, of course, was and continues to be
criticised for not applying the privileges of the Third or Fourth Conventions to members of Al
Qaeda and the Taliban as a matter of law. The Bush Administradon did apply most Geneva
provisions as a matter of policy. It is important to emphasize that the Obama Administration has not
changed this legal position and has not treated Al Qaeda and Taliban detainces as prisoners of war or
protected civilians. Nor has the Obama Administration concluded that Article 75 of Additional
Protocol I applies to Al Qaeda and the Taliban detainees.”).
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theater, we only target al Qaeda and its associated forces.’#0 Because al-
Qaeda “does not follow a traditional command structure, wear uniforms,
carry its arms openly, or mass its troops at the borders of the nations it
attacks,” the Administration has also asserted the right to do so “without
doing a separate self-defense analysis each time,” without “being restricted
solely to ‘hot’ battlefields like Afghanistan,” and based on a “broadened”
notion of what constitutes an imminent attack.#! Remarks by the President
and his advisors make clear that this decision-making is also premised on
the novelty of this war.42

Likewise, while the President has announced his intention to “bring law
of war detention to an end,” he notes that when suspected terrorists are
captured, “we decide whether to try him in a civilian court or a Military
Commission.”#3 How that decision should be made seems to be primarily
results-driven: “In choosing between our federal courts and military
commissions in any given case, this Administration will remain focused on
one thing—the most effective way to keep that terrorist behind bars.”44

Thus, the Obama Administration “has expanded the ambit of its self-
congratulatory but unspecified application of the law of armed conflict as
a matter of policy. This takes the form of claims that a U.S. policy or law is
‘informed by’ or ‘draws on’ the laws of war, but never explaining in what
way.”’45 If, as seems likely, the national security strategy of the United

40. Obama, supra note 37.

41. John O. Brennan, Assistant to the President for Homeland Sec. and Counterterrorism,
Remarks at Harvard Law School: Strengthening our Security by Adhering to our Values and Laws
(Sept. 16, 2011), http://www.whitchousegov/the-press-office/2011/09/16/remarks-john-o-bren-
nan-strengthening-our-security-adhering-our-values-an.

42. Id. (“We are finding increasing recognition in the international community that a more flexible
understanding of ‘imminence’ may be appropriate when dealing with terrorist groups, in part because
threats posed by non-state actors do not present themselves in the ways that evidenced imminence in
more traditional conflicts . . . Over time, an increasing number of our international counterterrorism
partners have begun to recognize that the traditional conception of what constitutes an ‘imminent’
attack should be broadened in light of the modern-day capabilities, techniques, and technological
innovations of terrorist organizations.”).

43. Obama, supra note 37. See also Memorandum from Brad Wiegmann and Colonel Mark
Martins to the Attorney General and the Secretary of Defense, Detention Policy Task Force 4-5 (Jul.
20, 2009) avarlable at http:/ /fas.org/irp/agency/doj/detention072009.pdf.

44. Brennan, supra note 41.

45. Chris Jenks, The King is Dead! Long Live the King! Why the US. is Content Applying Law
of War Treaties as a Matter of Policy (June 2014) (unpublished working paper) (on file with author)
(citing such ambiguous language in Executive Order 13,567, signed on Mar. 7, 2011). See also U.S.
DEPT  OF  JUSTICE, 100 DAY  PROGRESS  REPORT (2009) available  at
http:/ /www.justice.gov/sites/default/ files/ag/legacy/2009/04/29 /progress-report.pdf (“[TThe
Department worked with other agencies and departments to develop 2 new standard for the
government’s authority to hold Guantanamo detainees . . . [T]his standard does not rely on the
President’s authority as Commander in Chief independent of Congress’s specific authorization.
Instead, it draws on the international laws of war to inform the statutory authority conferred by
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States will continue to rely on legal authority drawn from the law of armed
conflict, these ambiguities are disconcerting at the very least. Legal
authority without legal constraint is a dangerous combination under any
circumstance. Considering the extraordinary authority that the law of
armed conflict provides, the need for clarity concerning its limits will
remain both important and urgent. As Geoff Corn observed, using a
common shorthand for the law of armed conflict, this was the essential
post-9/11 problem: “invocation of the LOAC authority without a counter-
balance of LLOAC obligation was inconsistent with the historic purpose of
the [Geneva Convention] law.”’46

Before considering the placement of those baseline limits in fighting
terrorism tomorrow, Part II of this Article considers a struggle with
transnational terrorists in a past lacking any international legal baseline at
all.

1I. THE RUSSIAN EMPIRE AND TRANSNATIONAL TERRORISM

The Russian revolutions of 1917 were preceded by waves of violence
and futile attempts of the Russian state to stop it. The terrorists were
transnational non-state actors if ever there were any. In fact, one of the
venues considered for the 1899 Peace Conference, Berne, was rejected
because (in the words of the head of the American delegation to the
Conference, Andrew Dickson White): “The number of anarchists and
nihilists who had taken refuge there, and the murder of the Empress of
Austria by one of them shortly before, at Geneva, in broad daylight, had
thrown discredit over the ability of the Swiss Government to guarantee
safety to the conference.”*’

The leaders of various terrorist groups could be found in the British
Library in London, the boulevards of Patis and Berlin, and, of course,
throughout the expanse of the Russian Empire.*8 Lenin, for example, left

Congress in the Authorization for the Usc of Military Force, which Congress passed in September
2001.”); Harold Koh, Legal Adviser, U.S. Dep’t of State, Keynote Speech at the Annual Meeting of
the American Society of International Law: The Obama Administration and International Law (Mar.
25, 2010) available at http:/ /wwwstate.gov/s/1/releases/remarks/139119.htm (“[W]ith regard to
individuals detained at Guantanamo, we explained in a March 13, 2009 habeas filing before the DC
federal court—and repeatedly in habeas cases since—that we are resting our detention authority on a
domestic statute—the 2001 Authorization for Use of Military Force (AUMF)—as informed by the
principles of the laws of war.).

46. Corn, s#pra note 35, at 19.

47. ARTHUR EYFFINGER, THE 1899 HAGUE PEACE CONFERENCE 40 (1999) (quoting the
autobiography of A.D. White).

48. D.S. MIRSKY, RUSSIA: A SOCIAL HISTORY 260-62 (1952) (noting that “[the first cells of the
revolutionary movement were founded abroad ..’ and that theit headquarters were later to be
found “in London, in Paris, ot in Switzerland, where large colonies of Russian émigrés grew up and


















































































































