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“ Chapter 15
- The Law Is a Causeway: Metaphor
- and the Rule of Law in Russia

Jeffrey Kahn

Abstract This chapter explores how a metaphor {or the rule of taw created by the
playwright Robert Bolt captures the difficulty that Russia has experienced in its
self-proclaimed pursuit of a rule-of-law state: “The law is not a ‘light’ for you or
any man (o see by; the law is not an instrument of any kind. The law is a causeway
upon which, so long as he keeps to it, a citizen may walk safely.” In Russia, the
failure to build a rule-of-law state has been, among other things, a failure 1o create
what this metaphor describes as the essence of that concept. The essay concludes
with a case study taken from the author’s experience as an expert invited to submit
areport to the Russian President’s Council on the Development of Civil Society
and Human Rights. '

We support the aspiration of citizens Jor the supremacy of law
{npaso] and their demand for the observance of law [zaxon), ...
Russia does not have the right to repeat mistakes that have
occurred at turning paints in its H istory.

— Declaration of Members of the Russian President's
Human Rights Council, December 9, 2011."

This essay was corpleted in fall 2013 white 1 was an O’ Brien Fellow-in-Residence at the Centre
for Human Rights and Legal Pluralism, Faculty of Law, McGill University. T wish to thank
Ferdinand Feldbrugge, René Provost, Peter Solomon, and Marika Giles Samson for their helpful
comments. I alone am responsible for the contents of this €554y,

'3asenenme amenmos Cosera npu  Tlpeswaenre  Poccwiiceorodi @emepaunt Mo paBHTHIO
rpaxanckoro ofiiectna i upasaM wegoneia, 09.12.2011. This essay adopts a short form of this
official title.

J. Kahn {&2)
Dedman School of Law, Southern Methadist University, Dallas, TX, USA
€-mail: jkahn@mail.smu.edu

LR, Silkenat et al. (eds.), The Legal Dactrines of the Rule of Law and the Legal State 229
(Rechussiaar), Tus Gentium: Comparative Perspectives on Law and Justice 38,
DOI10.1097/978-3-3 19-05585-5_15, @ Springer International Publishing Switzerland 2014
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15.1 Introduction

What did the Russian President’s Human Rights Council mean by distinguishing
the supremacy of law — using the word prave [npaso], akin to the Latin jus or
French droit ~ from the observance of law — using zakon [3akon], akin to lex or [o?
Do Russian citizens live under either principle? Consider how three Decembers in
Moscow shed Hight on the answer.

In December 2010, Mikhail Khodorkovsky, once Russia’s richest man, was
convicted of economic crimes.” This was Khodorkovsky's second trial, which
revisited with new charges many of the claims that led to his first conviction in May
2005. This second verdict was inexplicably postponed on the morning scheduled
for its announcement, allowing then Prime Minister Vladimir Putin to discuss the
case first on national television, concluding that “a thief should sit in jail”* Putin
was widely believed to be behind Khodorkovsky’s first arrest and conviction, which
occurred during his first two terms as president. Khodorkovsky’s case had become
a cause célébre, at least among the incipient Russian middle class and the gelded
liberal opposition.

What a difference a year seemed to make, In December 2011, Moscow was con-
vulsed by oppesition rallies not seen in Russia since the collapse of the Soviet Unioy.
Politicians across the political spectrum — from the billienaire Mikhail Prokhorov
to Communist Party leader Gennady Zyuganov — declared their desire to free
Khodorkovsky as they angled for advantage in upcoming presidential elections.’ (The
irony of Russia’s top communist demandirig the release of Russia’s top plutocrat under-
scores the national significance of the case.) They were responding to the pronounce-
ment of the Human Rights Council, which had advised Presiderit Medvedev that
Khodorkovsky’s second conviction should be annulled. The Council’s
recommendations, more than a year in the making, were the result of detailed analytical
reports by six Russian experts and three foreign experts. [ was one of the foreign experts.

One year later, the window for change opened by the Bolotnaya Square protests
appeared to have closed. For the Khodorkovsky case, this was especially chilling.
Putin dented that the case was either personal or political.® But in the first year of his

*{Ipurosop XamorI4ecKkoro paltoHHOrO cyia . Mocksst ot 27.12.2010 1.

 Hpurosop Meituanckoro patiouroro cysa r. Mockarl ot 16.5.2005 r,

“Transcript of “A Conversation with Vladimir Putin,” which aired or TV channels “Rossiya” and
“Rossiya 24,” and radio stations “Mayak,” “Vesti FM,” aad “Radio Rossiya” on Dec. 16, 2010
htip:Hfarchive.government.rw/docs/ 13427/

*Marta Kuchima, “Russian presidential candidates play Khodorkovsky cacd,” RIA-Novesti, Jan. 12,
2012 hup:fen.ria.rw/analysis/20120112/1 7072535 Lhuml; see also Alexandra Odynova, “Rights
Council: Free Khodorkovsky,” Mescow Times, Dec. 22, 2011, http:fiwww themoscowtimes.com/
sitemap/free/201 1/1 2articie/rights-council-free-khodorkovsky/4503 13 html

“News Conference of Vladimir Putin, Moscow, December 20, 2017 (transcript at Johnson's Russia
List # 5, January 8, 2013) (*As for Mr Khodorkovsky, there is no personal prosecution in this case.
[ remember very well how it developed. There stili are attempts to present it as a political case. Was
Mr Khodorkovsicy engaged is politics? Was he a State Duma deputy? Was he a leader of a political
party? No, he wasn’t any of those things. It's a purely economic offence and the court made a ruling™),
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the same treatment and the institute was effectively closed down. Oddly, the search
warrants were issued as part of the Jirse Khodorkovsky case, opened in 2003, The
warrants alleged that Khodorkovsky had financed the “deliberately false conclu-
sions of specialists under the guise of independent public expertise by paying those
who organized their production as well as the experts.””

This essay examines these reprisals as a particular example of Russia’s rule-of-law
failures. This harassment employed many powerful legal tools ~ subpoenas, search
warrants, tax and regulatory inspections, efc. - but in ways that could hardly be cop-
sidered consonant with the rule of law. Law remaing an instrument of power in Russia,
not a foundation on which to build {and constrain) government. Russia has become
what Viadimir Putig long ago declared his goal: a “dictatorship of law.” Putin used the
word zakon, sugpesting the dictatorship of Statutes and decrees, not the word prave
that conveys a sense of lawfulness and Justice beyond mere posttivism.® It is now clear
that Putin meant precisely what he said: the power of the state (o rule through law, not
a state empowered, paradoxically, by the constraining force of the rule of law,

15.2 A Metaphor for the Rule of Law

A metaphor conveys what more formal definitions of the rule of law obscure. The
metaphor comes from Robert Bolt’s play, A_Man For All Seasons, about Thomas
More, executed for high treason when he would not support Henry VII's break with
the Roman Catholic Church, More’s crime was political, and the charge was ag
much a weapon uged against him as was his executioner’s axe. Viadimir Putin is not
Henry VIII, nor do the Human Rights Council’s experts claim the mantle of Thomas
More. But like More, those whe have fallen out of favor with the Russian president
because of their legal advice find Russian law turned against them,

Although the importance of the rufe of law i3 widely accepted, its precise meaning

7See Letter from Mikhail Fedatov, Chairman of the Human Rights Councﬂ, to Jeffrey Kahn, Feb,
13,2013 {quoting warcant},

*Otxpsrroe muckmo Baagussapa [Tyrema Poceiickim HaGHparensm, 25.02.2000, Komaepeanmy,
hitp:/iwww ko mmersant.rufdoc/ 141 144

Hopkins University Press, Baltimore, Maryland, at 10,
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(such as niotice and hearing), and sometimes even values abour processes (like efficient -
administration). " These definitiors overlap in some places; and leave £aps in others,
To use a metaphor 1o examine the marginality of the rule of law in Russia is not
to call for an end to the definitionat struggle. But metaphor has a special ?Ower
to advance discussion.!! Generally speaking, “metaphor enrichfes] the range 6f
phenomena available for Systematic philosophical reflection and analysis, and
provide[s}] hints of the truth which we could not envision if we relied only on the
machinery of formal inference 12 More specifically, Richard Fallon observeq
(metaphorically): “It is a mistake to think of particular criteria as necessary in alf

Catherine of Aragon. Henry preferred Anne Boleyn for reasons of both a personal
nature and matters of state." He therefore sought legal advice on his “great matter”
from the finest lawyer in the realm, Thomas More, whom he named Lord Chancellor
after the prior office-holder failed to persuade the Pope to grant an annulment.*
More was praised for his legal reasoning, which emphasized the constraint that
precedent and legal authority placed on personal judgment. But he also “epitomized,
in modern terms, the apparatus of the state using its power to crush those attempting
to subvert it.”'6 More was an accomplished interrogator, comfortable in the Star

1 See, for example, Rachel Kieinfeld, “Cpmpe{iﬁg Definitions of the Rule of Law,” in Promoting
the Rule_ of Law Abroad: In Search of Knowledge, Thomas Carothers, ed, (2006). Carnegie
Endowment for Ilitc__mation"a[ Peace, Washington, DC, at 31-73; Martin Krygier, “Rule of Law™ in

"This claim is contested. Compare, Berkey v Third Ave, Ry. Co., 244 N.Y, 84,94(1926) (Cardoza, 1.)
(“Metaphors in law are to be narrowly watched, for starting as devices to tiberate thought, they
end often by enslaving i),

2 Elizabeth Camp, “Pwo Varieties of Literary Imagination: Metaphor, Fiction, and Thought
Experiments,” in Midwest Studies in Philasophy: Poctry and Philosophy XXX1Il. Howard
Wettstein, ed., (2009), at 128.

PRichard H. Fallon, I, ““The Rule of Law’ as a Concept in Constitutional Discourse,” 97 Colum,
L. Rev. (1997 at 6.

“Enchanted by Boleyn and needing a son to secure Tudor succession, the King claimed that his
heirless marriage contravened Leviticus: tie had married his brother's wife (albeit by papal dispen-
sation). Pope Clement VI refused an annulment, pethaps because canon law forbade it or perhaps
because he was a virtual prisoner of Catherine’s nephew, the Holy Roman Emperor Charles V. This
seemingly theological dispute thus raised €normous political and legal issues for England’s domes-
tic and international affairs, Peter Ackroyd, The Life of Thomas More ( 1998). Doubleday, USA, at
263-275; Richard Marius. Thomas More (1984). Alfred A. Knopf, New York, at 213-16.
BAckroyd, at 266-68: Marins, at 216,

*Ackroyd, at 307.
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.Chamber, who pursued those he feared would destroy: the social order. His network
- of spies, surveillance, and surprise raids would be familiar o present-day spymasters.
~There is thus irony in using his story as a metaphor for the rule of law,

The King pressed More to endorse his convenient opinion that the Pope lacked

" any jurisdiction in England. More reports that the king told him “to look and consider
his great matter, and well and ndifferently to ponder such things as I should find.*V

* Unable to agree with his king, More resigned his office only to find himself a defen-
dant in successive specious prosecutions, first for bribery, then for conspiracy with
a traiforous nun, and last for his own high treason himself. More easily refuted the
first two charges on the evidentiary record alone.

Having refused to swear an oath concerning the King’s supremacy, and carefully
silent regarding his reasons, Moie was put on trial for high treason. He relied on a
legal defense. The statute sefling forth the crime required treasonous “words or
writing.” More argued that the law required that his silence be construed as loyalty,
not treason.’® Perhaps a century later, Cardinal Richelieu provided the most succinct
explanation for such prudence; “If you give me six lines written by the hand of the
most honest of men, I will find something in them which will hang him.”

Bolt’s climactic trial scene prepares us for the metaphor:

CromMwitl.  The oath was put to good and faithful subjects up and down the country
and they had declared His Grace’s title to be just and good. And when
it came to the prisoner he refused. He calls this silence. Yet is there a
man in this court, is there a man in this country, who does not know
Sir Thomas More’s opinion of the King’s title? Of course not! But
how can that be? Because this silence betokened ~ nay, this silence
was not silence at all but most eloquent denial.

Morg Not s0, Master Secretary, the maxim is “qui tacet consentire.” The
maxim of the law is “Silence gives consent.” If, therefore, you
wish to construe what my silence “betokened,” you must con-
strue that I consented, not that I denied,

CroMwELL s that what the world in fact construes from it? Do you pretend that
is what you wish the world to construe from it?

Morgs The world nmust corstrue according to its wits. This Court must
construe according to the law,'®

Now the metaphor. Its focus is not on definition of the rule of law, but on its
application.

CrOMWELL [ put it to the Court that the prisoner is perverting the law — making
smoky what shouid be a clear light to discover to the Court his own
wrongdoing!

"Letter from More o Cromweil, March 5, 1534, reprinted in A Thomas More Source Book, Gerard
Wegemer & Stephen Smith, eds. (2004} at 358,

B1d., at 353 {(Paris Newsletter account of the trial, August 4, 1535).

"Raobert Bolt, A Man For All Seasons (1960), Act I (stage directions omitted).
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More  The law is not a “lig-ht” for you or any man to see by; the law is not an
instrument of any kind. The law is a causeway upon which, so long as he
keeps to it, a citizen may walk safely.?

This metaphor describes the essential purpose toward which so many different
definitions of the rule of law all aim. In other words, it describes the how and the
why of the rule of law, not the precise what.”! ‘

Contrast this metaphor with another in the play. When his future son-in-law
urges him to abuse his office to arrest a “bad” man, More refuses: “And go he
should, if he was the Devil himself, until he broke the law!” More rejects the younger
man's metaphor of law as a weapon because of its dangerous double edge:

Rorer  So now you'd give the Devil benefit of law!

More  Yes. What would you do? Cut a great road through the law to get after the
Devil?

Rorer  I'd cut down every law in England to do that!

More  Oh? And when the last law was down, and the Devil turned round on you -
where would you hide, Roper, the laws all being flat? This country’s
planted thick with lavs from coast to coast — man’s laws, not God’s ~ and
if you cut them down — and you're just the man to do it — d'you really think
you could stand upright in the winds that would blow then? Yes, 1'd give
the Devil benefit of law, for my own safety’s sake.?

The purpose of the rule of law is not to empower one group over another but to create
a safe space for all in which the individual is respected as an intelligent, reasoning
creature with inherent value.®® The causeway metaphor highlights this purpose.
Once built, a causeway provides safe passage for all who travel it. Its maintenance ~
the rules and standards for its use, the institutions and processes that make it useful — are
part of the state’s raison d’étre.

When law is conceived as an instrument, it has only instrumental value. Such a
view devalues the human subjects of law. Law-as-instrument is a selective device
for oppression and control; it has no limit but the power of the one who wields it and
no values external to the wielder that might constrain his actions. The rule of law is
not the rule of zakon alone, but a rule imbued with a sense of the state’s own limitations,
of law's limitations, to enter a precious, private sphere uninvited.

244,

H Orhers have noted that the rale of law may be approached in this way. See lain Stewart, “From ‘Rule
of Law™ 1o ‘Legal State’: A Time of Reincarnalion?” Macquarie Law Working Paper (Mov. 2007)
at4 (“[[]t appears to be far casier to say what ‘the rule of law’ does than 1o state what it i8.”).
21d., Act].

¥ Jeremy Waldron, “The Rule of Law and the Importance of Procedure,” New York University
School of Law Public Law & Legal Theory Research Paper Series, Working Paper No. 10-73
{Oct. 20410) al 14 (“Applying a norm to a human individual is not like deciding what to do about 2
rabid animal or a dilapidated house. Tt involves paying atlention to a point of view and respecting
the personality of the entity one is dealing with.”).
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153 The Rule-of-Law Causeway in Russia

One can peint to formal principles, institutions, and procedures codified in Russian
law that rule-of-law scholars would recognize and approve. One can also identify
ordinary Russians willing to trust the legal system with their grievances. One can
even recognize lawmaking that assesses proposals against accepted principles,
debates publicly, and declares prospective, consistent, general rules for all.

Yet few academic lawyers and practicing attorneys would compare Russia favorably
to states long associated with a high degree of conformity to the rule of law. That is
because there is no causeway in Russia upon which, so long as he keeps to it, a citizen
may walk safely, freely, and with dignity. In other words, law in Russia remains a
tool and a weapon. It is this instrumentalism that is the problem of the rule of law in
Russia, captured not by precise definitional adjustments but by a metaphor.

The selective use of law-as-weapon creates a “dual state” in Russia in which one
may find law and lawlessness, often in the same place. This concept was made famous
by Ernst Fraenkel. 2 For ordinary commercial cases or private disputes, the courts
are not only functional, but at some levels functioning quite well and professionally.
But when a-pelitical case arises, or one in which the participants are exceptionally
powerful'or in Teague with those in power, one enfers a different world. This is not
a world of pravo, but one of pliable zakon, manipulable institutions, and dispensible
principles and procedures. All of the elements of every rule-of-law definition may
be in place in Russia, from time to time. But they-may be disregarded when. powerful
interests so. desire. That is why empirical research and survey data discern an uncanny
skill in the average Russian citizen (o realize when legal recourse is useful, when it
is futile, and when it is dangerous.

Russian aphorisms capture the sense that law is a tool manipulated by powerful
forces.® All reference zakon, not pravo. Imperial Russia was known more for the

*The best empirical work in this area is by Kathryn Hendley. See Kathryn Hendley, “The Puzzling
Non-Consequences of Societal Distrust of Courls: Explaining the Use of Russian Courts” 45
Cornell Ine'l L.J. (2012) at 523.

“Ernst Fraenkel, The Dual State: A Contribution to the Theory of Dictatorship (1941). I ficst heard
this term used with reference to post-Soviet Russia by Professor Kim Lane Scheppale on 2 panet
Lorganized, “The Dictatorship of Law: The Khodorkovsky Case, Human Rights, and the Rule
of Law in Russia,” AALS National Conference, Washington D.C., Januvary 6, 2012, In personal
correspondence, Professor Peter Solomon noted to me that in the 1970s specialists oa Soviet
law debated the applicability to Soviet institutional hierarchies of Fraenkel's divisions between the
normative and prerogative states in Nazi Germany.

* Kathryn Hendley, “Varietics of Legal Dualism: Making Sense of the Role of Law in Contemporary
Russia,” 29 Wis. fne'l LJ (2011) at 233,

Y Consider a few: “I'ne 3aK0H, TaM 1 obuna” (“Where there is a law, there is an offense.”) inverts
the classic Latin maxim Nutlum crimen sing lege (“No crime without law™) from a defensive stance
against power to an offensive 00 of the powerful, emphasizing the use of law to find fault, A similar
tone is found in “Ecau 6el He 3akon, 1e 6510 Buf 1 npecryniuka” (“If there were no law, then
there would be no criminal.”). Consider, too, “3aK0H, 4TO HAYTUHA: LiMeNn TPOCKOYHT, 3 Myxa
yeazmzer” {“The law is like a spider’s web: the bumble-hee tears through but the iy gets stuck.™)
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crushing weight of its laws than for thieir systematic-app__licatiion-.tor protect ot,promg'te
civil society. In Soviet times, instrumentalism was elevated' to the reatm of high
theory. The first Commissar of Justice, Nikolai Krylenko, explained thiat a Gourt,
like-arifle, is just another weapon of the ruling class. 2 ‘I;aW«'as‘c'WeapD'h-'épp’[ied-‘bo'th
to the substance of the laws and to the procedures that governed law-making ang
judicial activity. The rigid procedural exactitude of Soviet justice provided no succor
for the accused or for the society from which they were purged.

Gorbachev came closest to replacing these instrumentalist notions of law with
causeway-building ones. His early economic legislation adopted a new approach to
the relationship between state and society: “Of the two possible principles, ‘Yo
may do only what is permitted’ and *You may do everything that is not forbidden’,
priority should be given (o the latter inasmuch as it unleashes the initiative and
activism of people.”® Gorbachev characterized the concept of subordinating the
state to law as a key to his reforms,

Perhaps optimism sparked by such a progressive thought was ill-advised in
the face of so much history. As Bernard Rudden evocatively put it, with a simile,
“[d]uring the last years of its life the Soviet Union turned to law like a dying
monarch to his withered God ... and the Congress and Supreme Soviet enact{ed]
and amend[ed] statutes with the fervour of one who sees in legislation the path to
paradise.”® A hallmark of the 1990s and first part of the twenty-first century in
Russia was the rapid development of new laws and legal codes. This was nothing
short of staggering. In the first 10 years of post-Soviet life, there came into being
at least fifteen new codes of law, both substarntive and procédural.

And yet, such enlightened legal views did not triumph in the aftermath of the
collapse of the Soviet Union, The combination of new law-on-the-books with
old personnel and practices, mixed together in the economic maelstrom that
characterized the first post-Soviet decade, did not produce the rule of law. It could
not dislodge an instrumentalist tradition of rule through law that Vladimir Putin
slowly strengthened. Gorbachey focused on prave, an abstract notion of Jjustice,
Putin famously declared thas democracy was the dictatorship of law, that is, zakon,
legislation. This formulation has worked well for him, given his control over institutions
beyond the federal executive branch, The result, according to William Partlett, was
a “seductively simple™ use of law as a weapon and means of control:

{Hn return for elite adherence to informal rules and personal loyalty, the state tolerates
COrrupt activities. Meanwhile, the regime closely documents this corruption, building
dossiers on key members of the system, which then goes after them. ... These formal
legal sanctions are a powerful incentive for ensuring elite cohesion and personal loyalty: a

and “Iakon - ARNO: Kyaa JaXo4enn, TyAs M s0poTHILs” (“The law is a wagon’s shaft: where you
watl to go, there you turn it."), Bramumup Jane, Hocrosuyu pyecxozo napoda {1957) at 245.

Viadimir Gsovski, Sovier Civil Law System, Vol. | (1948) a1 241,

¥Viadimir Kudryavisev, Director of the Institute of State and Law and a frequent advisor to
Gorbachev, as quoled in Archie Brown, The Gorbackev Facior {1996} at 146.

"Bernard Rudden, “Civil Law, Civil Society and the Russian Constitution,” 110 L.Q.&, (1994) at 36,
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disobedient individual faces ihe prospect of jail time as well as full-scale seizure of all of
liis or her wealth, ™

- &mong many, a tool or a weapon at the official’s disposal.

Notice that, unlike the use of law in Soviet Russia, this cynical attitude toward
law has ceased to be the exclusive possession of the state. New capitalists saw
opportunity in the anarchy of weak state enforcement and transitional legal structures,
In the worst cases, the unscrupulous or criminal-minded “commissioned” the criminal
prosecution. of their adversaries by paying off state officials. More intrepid, and
more corrupt, law enforcement officials opened -specious criminal cases against
enttepreneurs as a means of rent extraction 2 “Corporate raiding” (peitneperpo)
may combine these techniques with other manipulations of coints and legal processes
to strip state or private enterprises of their assets. Thomas Firestone, who as Residens
Legal Advisor at the u.s, Embass -Moscow observed. these and other techniques
first-hand, described them metaphorically: “Using the law as both sword and shield,
the perpetrator turns (he vietim-into a legal defendant, misappropriates the state’s
legal cnfon:eme_n_t power for private ends, and Obtains acover from liability through
the claim that he is merely enforcin_g alegal right

Firestone (probably the most expert and. accomplished Justice Department
official to hold the office of resident legal advisor in Moscow was declared persong
non grata in May 2013 and forced to leave his legal practice in Moscow shortly after
leaving public service)* does not consider hase corruption to be cither a necessary or
sufficient cause of the proliferation of such legal abuses. Rather, it is the instrumen-
talist legacy of Soviet law (and, one might say, pre-Soviet Russian law) that Firestone
1oles as a prime cause: “the notion that law is an instrument of political rule rather
than a neutral system for the arbitration of disputes.ss

e

HWilliam Partlett, “Putin's Artful Juzisprudence,” The National Interest, Jan. 2, 2013, htep://
nationalimrc:st.orglaniclc/puzins~artful~jurisprudcncc‘7882

" See Thomas Firestone, “Armed Injustice: Abuse of the Law and Complex Crime in Post-Soviet
Russia,” 38 Denv. 7 nrt L & Pol’y 556-59 (2010) at 556-59; Thomas Firestone, “Criminal
Corporate Raiding in Russia,” 42 Int'l Law (2008} at 1297

#Firestore, “Armed Injustice,” supra note 31, a1 556,

*David M, Herszenhorn & Mark Mazzetii, “Russia Expels Former American Embassy Official”
N.Y. Times, May 19, 2013, h[tp://www.nytimcs.com/?.Ol3/05/20/w0r!d/curopc/russia-expels-for"
mer-amcrican-embassy-ofﬁcial.html

*Firestone, “Armed Injustice,” supra note 31, at 572,



Causeway, as Bolt’s More nates, provides g path that the citizep may walk Safely,
This may pe understood i several ways, Substautwely, the citizen knows the limij
of his free movement and cap plan Iife accordingly. Procedurally, the citizen may
rely upon the State both to protect the causeway against the harm other travelerg

nity: there is g precious sphere of non-law.” The rule-of-jaw causeway does nos run
to every aspect of human life: “[1}f people act in good faith and stay licit, the Stage
will stay away,’ 3 '

sinister meaning in DPost-Soviet society) or suffer a range of legal liabilitieg 2 Sergei
Magnitsky, a lawyer who gained fame first for 2CCUSING tax authorities of corruption
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154 Case Study: The President’s Human Rights Council

Thomas More, the King's trusted advisor, found kimself accused of treason when
his counsel ceased to satisfy the Sovereiga. So, too, distinguished lawyers and scholars
in Russia today find themselves threatened after giving their opinions to their president,
by invitation of the President’s own Human Rights Council, on his “great matter,”
the case of Mikhail Khodorkovsky. The Presidentia] Council on the Development of
Civil Society and Human Rights (abbreviated here to the “Human Rights Council”)
¢laims a distinguished historical Pedigree but possesses no legal independence, Its
legal statug comes fram presidential decree (ukaz); it has never known any stronger
legal authority than that, Jis real authority comes from the reputation of its members 4!

& Presidential Council on Assistance in the Developmen: of Institutions of Civi Sdciety and
Humgan Rights. Byt again, the Coungi) lacked rea] autonomy; its existence depended entirely on
Presidential deegee. See Vias peanperra Poceuiickori Denepannu or 6 HoxGpa 2004 r. Mo
1417 0 Copere up lpesnseyre Poceutickai Dencpannu po CORCHCTEHIO  paspirg
HHCTHTYTOB Ipawuancxoro obutectea i paBaM weiopexa”. The Counrcil coutd hardly have

Pocenitcra Weacpaumn o 12 oxtadps 2010 r. Ne 1234 0 IMpeacenarene Cobera np
Ipesunerre Poceuiickoii Denepayiy o CORCHCTBHIC paipkTiy HHCTHTYTOR paxcaagexore
eburecTra ¢ fipasam wenosexa™. Ang Medvedev signed a new decree in February 2011 thay
seemed (0 expand the Council’s Powers and confirmed 5 membership composed of the leading
lights of the Russian humag rights movement. Sep Yka3 Mpesmpenra Poceniicroi Denepamy
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As in More’s case, the initial allegations seemed casy to bat away. But BOW, g5
this chapter is being written, they wait and wonder about their fate. At leagt one
Russian expert has fled Russia in fear for his safety, explaining that “Parig is
better than Krasnokamensk,” the Siberian location of one of the prison campg
that housed Khodorkovsky.+

Khodorkovsky was once one of Russia's wealthiest entrepreneurs, the CEQ
of the Yukos Qil Company.® The first of several criminal investigations into his
activities and those of hig company began in June 2003. In May 2003, Khodorkovsky
was convicted of fraud, causing property damage by deceit or breach of trust, and
tax evasion. In December 2010, he was convicted of embezzlement and money
laundering. Detained since his arrest in October 2003, Khodorkovsky was sched.
uled to be released in August2014. Ina surprise move, Putin pardoned Khodorkovsky

on Human Rights concerning the arrest, defention, search, access to counsel, inhumane
beatment, and’ property interests of Khodorkovsky and his fellow defendants
Other judgments by the Court and further applications by various defendants are
pending. 'T_he'Parliamentary Assembly of the Council of Europe expressed jts
concern for rule-of-law shortcomings revealed by the prosecutions 4

Several weeks after the verdict in the second case, President Medvedev met with
his Human Rights -Council in Ekaterinburg. Several Council metnbers expressed

e
or 1 despanx 2011 r, No 120 “0 Conere npu Mpessgenre Poccpifickoii Gepepaun no PasBHTHIO
TPKAARCKOr0 OBGINECTBE H IpaBaM YeIoDeKa™,

“*Cturistian Neef and Matthias Schepp, Exiled Economje Adviser: “Putin Is Afraid of the Public,”
Ler Spiegel, June 10, 2013, htlp://www.spEegcl.dc/intcrnational/europe/mssian-cconomist—sergei—
guricv—pmimfears»alI‘—oppbsitioﬁ—a«905306.htr(ﬂ

“Detailed factual background may be found in numerous publications, including my report,
reprinted in 4 Journal af Eurasian Law, No. 3 (2011). ) .

“See Lebedev v, Russia, App, No. 4493/04 (Oct. 25, 2007); Vasilii Aleksanyan v, Russia, App. No.
46468/06 (Dec. 8, 2008); Khodorkovsky v. Russia, App. No., 5829/04 (May 31, 2011); OAO
Neftyanaya Kompaniya Yukos v. Russia, App. No. 14902/04 {September 20,201 1); Khodorkovski v ée
Lebedev v. Russia, App. Nos, 11082/06 & 13772/05 (July 25, 2013). It should be noted that, in this

scribed,” e.g. political cases, The Court observed that “Article 18 is rarely invoked and there have
been few cases where the Court declared a complaint under Article 18 admissible, tet alonc found
a violation thereof” while, with remarkable understatement, it also acknowledged “that the circuzm-
stances surrounding the applicants’ criminal case may be interpreted as supporting the applicaats’
claim of improper motives” Jd. ar 898, 901. However, the Court refused to depart from its
extremely high standard of direct proof for such allegations and thus declined to find a violation of
the Couvention. Id. ar §97-909.

45 Parliamemary Assembly Resolution 1418 (Jan. 25, 200%), The Circumstances Surrounding the
Arrest and Prosecution of Leading Yukos Executives,
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concern about the Khodorkovsky case.* Tamara Morshchakova, a retired justice
of the Russian Constitutional Court, noted the Council's intention to provide the
President with “expert legal conclusions” on issues raised by “concrete cases.™! At
the conclusion of the meeting, President Medvedev invited the Council to act:

You know, I think that practically ro one at this table has read the entire case file for
Khodorkovsky, Magnitsky, or still others simply because it is not possible. .. Bul it seems
to me important, please, here I would be grateful, if the expert community tried to prepare
a very legal analysis of these decisions. That would represent something of definite value,
because every person who wishes to examine in those things, needs 10 be guided by the
opitions of specialists, ... The opinions of different people on these questions is very
impartant for me as the head of state

This enlightened view was reportedly shared by the chairmen of Russia’s three
highest courts, "

1541 Work of the Human Rights Council and Its Experts

The Human Rights Council took the President’s words to heart. A working group
chaired by Morshchakova drafted guidelines for this work. The protocol of one
of their meetings, in early May, noted that thirteen experts had been invited to par-
ticipate in the analysis, materials had been sent to them and, “after the anticipated
decision of the cassational instance, a session of which is scheduled for May 17, it
is expected that the preparation of the experts reports will intensify in order that the
work be completed in the course of summer 201 0

“Crenorpadeeckitit otaér o sacefatinin COBETA MO UIBHTHIO IPAREANCKOro ofmectsa o
fpasam wenoseka, 1 despans 2011 ropa, 12:00, Exarepunbypr, hitp:/iwww.president-savet.ru/
mccLing__witll_prcsidentmof_russia/mccting_wi th_president. in_yekaterinburg 01_02_201 /ver-
batim_report/index.php. Sergel Karaganov, Tamara Morshchakova, and Irina Yasina raised the
issue in their recorded remarks,

“1d.

Bid.

“Enena Maciox, Tamapa Mopmarosa: “S| ne MOLY OCTABMTS CBOIO 3EMAI0, HA KOTOPOH 5
Buipocna,”  flogar  zazema, 08.06.2013, http://www.novayagazeta.cw/politics/S8532. huml
(Morshchakova: “The Chairmen of the Constitutional Court, Supreme Court, and Supreme
Atbitration Court declared, when the Council showed such initiative and announced this to the
President, that yes, society has the right to such a public analysis, that courts, like other state strue-
tures, are not exempted from public control, that society has the right to know and understand
what occurs in the activity of every organ of power”); see also Peun uneua Cosera T.I.
Mopuakosoit ua upecc-xondepenun 06 deapant 2013 roaa, htp://president-sovet ru/structure/
group_Glmatcrials/rcch_chlcnam_sovcta"_[_g__morshchakovoymna,_press"_kon ferenisii_06_
fevralya_z()lLgoda___php

*See [Ipotokon sacesanms PaGoueit UPYIERL IO FPKAAHCKOMY YHACTHIO B cynebuo-upasonoit
cihepe {cosmecTHo ¢ paBoyeii Tpynnodt 1o aeny Maruwtexoro), 5 max 2011 ., at: hitp:fiwww.
presidcnL-sovct.m/slructure/groupﬁS/matcrials/mce[ing_of“the_worldng“group.php
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of the Working Group.® The Jetter invited me “to participate in an indepeudem
public expert analysis of official documents and proceedings” concerning the sec.
ond conviction. ™ The analysis would be limited to the text of the verdict, the record
of the proceedings which took placein the Khamovnichesky Court, and other court

This was consistent with the principles that the Council had set for itself in thig
matter, which included a decision that the experts had no mandate to make any
“political appraisal” of the case.”* The Council set itself other principles for the
selection of experts, too, including that:

L. The experts should Possess high qualifications recognized in law and other academic
areas that are confirmed by their published scholarty works;

2. No expert should have a conflict of interest, including past participation in
this case; : _ '

3. The preparation of the expert reports would be completely voluntary and withguy
auy payment by or contract with the Council,

expert and, regardless of their content, included in the analysis of the Council,
presented to the President, and made available to tie public,’

These principles were putinto direct effect, as the letter I received made crystal
clear Ag promised, 1 worked without any interference, or even conununication,
from the Human Rights Council. I was not paid. I did not know the identity of
my fellow experts, theijr opinions, or the Council’s recommendations before thig
information was publicly announced on December 21, 20125 Other experts report

— _
*'Letter to Jeffrey Kahn from M.A. Fedotoy and T.G, Morshchakova, April 1, 2011,
2rd.

IKCHEPTHL HE MMCIOT MannaTa Ha TO, YTGOB BLICTYIHTE ¢ moNHTHYECKOM QUCHIOH o mosoy
COCTOABINErOCH apodecca.”), at: http://www.presidenl-sovct.ru/structure/group_G/materials/
principl&s*ofw_crganizationw_o{ Mexpcr{_legal_analysis_of_ Judicia!_dccisions_in“[heucrimjnal_case“
of _.mb.php

S1d.

*Letter to Kahn from Fedotov and Marshchakova, supra note 50,

T Hanomense ook TOM, COCTABIINX npeiMer obmiectnermoil HEYYHOH JKCRepTHIB 1m0
yrompuomy neny M. Xonmoprorexoro u [TJ1. JleBenena, 21.12.2012, htp:/ipresident-sovet.ru/
struclure!group%ﬁ/ma[eriaIs/izlozcniemtem.php
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the same experience.” When I did learn the identities of my fellow experts, [ was
leased to be in the company of such accomplished individuals:

lg=]

1. Sergei M. Guriev, Rector of the New Economic School (Moscow);

9. Anatolii V., Naumov, Professor at the Academy of the General Procurator’s Office
© (Moscow);

23, Oksana M. Oleinik, Chair of the Department of Entrepreneurial Law, National
© Research University Higher School of Economics (Moscow),

. 4. Alexei D. Proshliakov, Chair of the Department of Crimjinal Procedure, Urals
- State Law Academy (Ekaterinburg);

. 5. Mikhail A. Subbotin, IMEMO, Russian Academy of Sciences (Moscow);

6. Astamur A. Tedeev, National Research University Higher School of Economics

(Moscow);

- 7. Ferdinand Feldbrugge, Professor of Law, University of Leiden (the Netherlands);
8. Otto Luchterhandt, Professor of Law, University of Hamburg (Germany).

The experts’ reports were evaluated by the Council, which then made its own
observations and recommendations.® All of these were compiled into a 427-page,
three-volume hardbound set that was personally delivered to President Medvedev in
the Kremlin by the Chairman of the Council, Mikhail Fedotov, on December 27,
2011, the first anniversary of Khodorkovsky’s conviction.®® Fedotov reminded the
President that he himself had directed this work to be done. 5!

The Council recommended a number of substantive and procedural reforms that
had been advanced in other forums. Some, it is now clear, were the seeds for reforms
subsequently adopted.® The Council also made recomimendations concerning the

#*Sergei Guriev, “Why I Am Not Retuming to Russia,” N.Y. Times, June 5, 2013, http/fwww.nytimes.
c0ref2013/06/06/opinion/global/sergei- guriev-why-i-am-not-returning-to-russia.html. Howard Amos,
“Russian Scholars Wary After Top Economist Flees Country,” RIA Novosti, reprinted in Johnson's
Russia List # 102 (June 6, 2013). In personal correspondence, Professor Feldbrugge stated to me that
tn his reply to Mr. Fedotov he had stressed that he had never received directly or indirectly any money
or favours from anybody in connection with the experts’ repoits, that it would in any case be very
unlikely that he would ever be selected as the beneficiary of Mr. Khodorkovsky's benevolence, in view
of the negative views he had expressed in the past about Khodorkovsky's activities, and that the panel
members, including himself, 21l had written individual reports and there was no co-ordination at any
time between the panel members (at least where he was concerned),

#llpece-penns « sacesanmio Conera nipy lpesunenre Pocculickodt Geaepanuy o Pa3BHTHEG
ipamuanckoro obmecrea u npanam denosexa 21.12.2011, hitp://president-sovet.ru/structure/
group_6/materialsfukos_2.php

®Paboqan BocTpewa ¢ COBETHMEKOM Hpesunerra, npepcesarenem Cosera mo Pa3BHTHIO
TPORARHCKOIO OBUIECTHA M MPABAM HYCIOBEKA Muxamiom Depororsim, 27 pexabps 2011 ropa,
htp:#news kremlin.r/news/ 14153

Sid,

“The Council recommended expanded use of juries for certain crimes; the elaboration of bases for
the exclusion of judges due to conflicts of interests, including the appearance of influence by
law enforcement officials; greater rights to confront witaesses and present evidence; limits on
prosecution for certain crimes; limits on pre-trial detention; reform of parole and pardon, and an
amnesty for those counvicted of certain economic crimes. See PexomeHmauuy no uroram
ApoBeictHs obmecTeeHHOA skenepTHabt, 21.12.201 1, htprApresident-sovet.ru/structure/group_6/
mamriais/rckomcndazii_po_jtogam.php
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fate of Khodorkovsky himself. N amely, the Council recommended that the
Procurator General of the Russian Federation seek the repeal of the 2010 verdics
and that the Investigative Committee of the Russian Federation seek reexaminatiop
on the basis of newly discovered circumstances, namely, “fundamental violations i
the course of the proceedings” resulting in “a miscarriage of justice”’® The report
was referenced by the European Court of Human Rights in its most recent judgment
n Khodorkovsky and Lebedev v. Russia.®

15.4.2  Reprisals Against the Human Rights
Council and Its Experts

On March 4, 2012, Viadimir Putin was elected 1o a third term as president. Almost
immediately, the Council found itself under threat, Its membership was swollen
with new members, diluting its ability to act and deliberate. In response, fifieen of
the previous members (almost a quarter of the original cadre) — including the highty
respected Lyudmila Alexeyeva — resigned. %

On April 1, Viadimir Markin, a representative of the Investigative Commitiee,
smeared the integrity of the Council’s report, alleging to the mass media in conclusory
fashion that some of the participants in the examination of the case inay have
received funding from Yukos in the past.® Around the same time, government
authorities conducted an unscheduled audit of the Center for Law and Fconomic
Studies (CLES), a think tank through which a number of members of the Huinan
Rights Council and some of the experts had participated in high-level discussions of
law reform in the past.s

On July 23, the Basmannyi District Court in Moscow issued a decision permitting
investigative searches in the continuation of Criminal Case Ne 18/41-03 — the first
investigation of Khodorkovsky, opened in 2003.% The court’s order was sought
by V.A. Lakhtin, among others, who had beén a lead prosecutor in the second
Khodorkovsky case.® The court’s order, by its nature, received no press attention
and thus was subject to no public discussion.

% See Peromenatmy, supra note 61,

% Khodorkovskiy v. Lebedev v, Russia, App. Nos. 11082/06 & 13772/05 (Tuly 25, 2013).

Tom Balmlorth, “Putin Packs Presidential Human Rights Council;" Radic Free Eurgpe/Radio
Liberey, Nov. 12, 2012. hnp://www.rferl.org/content/pulin—appoims-new-membcrs»presidcmial-
human-rights-council-russia/24768384 hitml

*Interfax.tu, “Penotos o samsrenin CK Pd nosxcueptHie acna IOKQCa: “yyure marsacrs,™
Apr. 1, 20132, hup://www.intcrfax.nﬂncws.asp?id=238756; Srenepros CITY npecieiyior 3a Rokral
o sropomy peny “IOKQCa”, 06.02.2013, hup:/igrani.ru/Politics/Russia/yukos/on.2 1 1325, him]

7 Neonun Huxarsacknd, Tperse mene IOKOCa, o “neuensxax,” Hosas rasera, 08.02.2013,
hllp:ﬂwww.novayagazeta.ru/politics/56623.hlml

Ed.

/.
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The searches themselves began in September. The firgt targets were the CLES
offices and three apartments, Investigators seized electronic media and cell phones,™
The investigators appeared to be searching for connections between the Russian
experts, CLES, and Khodorkovsky. CLES had been responsible for a number of
progressive legal reform projects in which several of the experts and Council
members had participated in the past, including several large monographs on the

rule of law.™ The warrant issyed by Judge Skuridina of the Basmannyi Court

One of the experts targeted was Mikhail Subbotin, a senior researcher at IMEMO
and the deputy director of CLES. As he recalled:

They came at half past efght in the morning on September 7. They presented the search
warrant, Typically, a witness js invited, but they do not burst into his house with witnesses.
So, evidently, it is all the more serious. ... Five warranis (still one more was planned, bot
did not occur) in one mOrning in one research center at different addresses. 7

. Subbotin noted how the investigators refused the request of the executive director
to call a lawyer. The investigators seized everything from diplomas to a passport,
computers, flash drives, professional archives and working papers, bringing the
Center’s work to a standstill.™ The CLES accountants and other employees were
questioned for several days.”

In February 2013, Tamara Morshchakova revealed what was happening at a
press conference: “At a nunimum, two of the experts have already been subjected
to different types of persecution [“npecrxcnonaxme”]: one in an official capacity, the
other in the form of criminal procedure.”™ N oting the apparent theory of the case -
that the NGO used Khodorkovsky’s money to fund false expert reports and pervert
the course of the criminal proceedings ~ Morshakova expressed herself forcefully:
“The aceusation g senseless, fictitious, even more, this Center never conducted any
kind of expert examination; it publishes monogiraphs ™7
0.

"' Peus, qnena Cosera T.I". Mopuiarosoit ua hipecc-kondepennyn 06 denpana 2013 ropa, htep/
president-sove[.ru/slructure/group_é/malerials/rcchhchlcna_soveta_t_gmmorshchakovoy_na_
press_konfcrentsii_OG_fevra!yaQO13_goda_.php

BREMKH IOKYMEHTOB, CORepMami HHdopMaipo, COCTABIREOUIYIO Talfity meperck, 9 &Hpens

" Muxarin CyB6otun, “PaxGirsre eprana,” (08.02.2013, hip:/www, gazetarw/comments/201 3/02/08_
2 4957537 shum)

M Id.; “Yukos Report Authors o Face Questioning,” The Mascow Times, June 26, 2013. http:#/
www.themoscowtimcs,com/ncurs/articlc/yukos—mport~au[hors-w—facc-qucstioning/482250.h[ml
"Ellen Barry, “Economist Flees as Russia Aims Past Protesters,” MY Fimes, May 29, 2013.
"Lenta.ru, CITY TOMAROBALCH Ha ipecHeoBas AOKTANMHKOR N0 BTOpOMY Aery “IOKOCa," 6
Pespans 2013, hip:Menta.ru/news/20] 3/02/06/experis!

id; Mup 24 TV, CITy 3AABUIIM O APECHCHOBANHI IKCUCPTOB, FOTOBMBIUNK AOKRAY 10 BTOpOMY
neny JOKOCa, 06.02.2013, 11llp://mir24.lv/news/sociely/639658I
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In April and: May, investigators increased their pressure, Russian and Kaz
investigators searchied the apartmeént of Elena Novikova, the Director of CLES, wjy,
was caring for her elderly father in Kazakhstan. They scized computers, phones, ang
papers and questioned Novikova for more than 3 days as a witness, At least onge,
the session stretched past mtidnight. Her lawyers complained about the absence ofa

warrant and'mcir-exclusmn'during the investigative actions, bt to no avail %
Another expert to come under pressure was Sergei Guriev, the Rector of one of

After gradually increasing attention, investigators abruptly demanded that he

The New York Times, “was that [ could not come back to Russia because I feared
losing my freedom.”® A frer describing his work for the Human Rights Council, he
turned to his treatment at the hands of investigators;

As for me, interrogations started in February 2013, After that, I tieard that in February, a
colieague of Mr. Putin had talked to him about my situation, and the president fad reassured

survéi_l_!ance. 'Intet'cstillgiy, during the interrogations the investigators asked me to
produce “alibis," thougly they did not explain for what, and insisted that I was a “witness "
not a “suspect!

Not only Guriev, but also his institution, the Higher School of Economics, was
pressured. “Simultaneously with my questioning in the Investigation Comunittee, a
tax audit and a Rosobrnadzor (Federal Education and Science Supervisory Service)
inspection were, indeed, performed. They both began at the very time that (my)
interrogation began: the tax audit, in J. anuary-February, the Rosobrnadzor inspection,
in March. We were told that both were normal scheduled inspections. But there had
never been anything of the sort earlier.’#

Guriev noted that his {reatment changed for the worst at the end of April. Instead
of another schieduled session of questioning, investigators produced a court warrant
for all of Guriev’s e-mail traffic since 2008: “The wartant gave no specific reasons
why my e-mails had to be seized, yet concluded they had to be seized. When Icomplained
o the invesu'gators, one of them said thay | was better off than Andrei Sakharov,

———
" Neouny Hururamcxui, IoapoSuocru Tpetero “mena JOKOCa™ Creicrnennnii komurer
nposomT obkickn B Kazaxcrage ¢ CAHKUMH BacMakioro cyaa, Hogas easema, 31.5.2013, www.
Dovayagazeta.rw/politics/38386.htm)

" Ellen Barry, “Economnist Who Fled Russia Cites Peril in Politically Charged Inquiry,” N, ¥, Times,
May 31, 2013.

% Sergei Guriey, “Why I Am Not Returning to Russia” vy Times, Tune 5, 2013, supra note 57.

8
8
I

*Onera Hpackypriz, “Tlepcoua — Cepreg Pypues, 6nmmmr pexrop Poceniickoli sxonomueckoii
HKOMLL” Bedomacmu, | 1.06.2013 (translation from Iohnson's Russia List# 107, June 13,2013, #11).
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e Soviet dissident who was sent to internal exile in Gorky™® The investigators
uggested that they also had a warrant to search his home, leading Guricev to
onclude “the investigators can produce any search warrant they want without any
spect for my rights, and [] they can do it without warning "% Guriev later told
interviewers from Der Spiegel:

The same mistakes, in terms of names and spelling, were made on both the court order and

the documents the investigators presented. In other words, the court in question simply

copied the investigators” documents, with their absurd accusations, and will continue to do
50 in the future. [ felt that it was too dangerous for me 1o stay.%

o= My review of the documents Guriey referenced supports the truth of this allegation,
:Jt also resonates with a disturbing fact I noted in my report about the verdict in
the second Khodorkovsky case: while ostensibly written by Judge Danilkin, it was
riddled with similarly brazen copying, including typographical errors, from the
prosecutor’s indictment. 8
After Guriev's departure, the pressure continued to mount. Subbotin was ordered
to reappear for more questioning. He estimated that the sum of his interrogations
 fasted twelve hours.* Then, on June 27, Tamara Morstchakova, the retired Consti-
tutional Court justice who chaired the Council’s working group onthe Khodorkovsky
case, was questioned by the Investigative Commiitee. She summarized the investi-
- gators’theory as revealed by their questions to her: “The investigators have formied
“adefinite version in agreement with which the financing of experts occurred through
the payment for the publications of their book, participation in scientific confer-
ences and even parliamentary hearings, although such of course is impossible.”’s8
The efforis of the Investigative Commitiee were not limited to the Russian experts.
Otto Luchterhandt, a professor of law at the University of Hamburg who contributed
a report, was warned at the last minute not to board a plane from Hamburg to
Moscow because the Investigative Comunittee had requested the assistance of the
German Government to question him. %
Tamara Morshchakova summarized the first year of President Putin’s third term
from the point of view of the experts who had advised his predecessor on his great
matter: “Complaints were leveled at Anatoliy Naumov, a classic of Russian criminal

Bld.

14,

¥ Christian Neef and Matthias Schepp, “Exiled Economic Adviser: “Putin Is A fraid of the Public',”
Der Spiegel, June 10, 2013. Supra aote 41,

¥ See Report, supra note 42. An appendix to the report reveals this culting-and-pasting between
indictment and verdict.

7 Yukos Repart Authors to Face Questioning,” The Moscow Times, June 26, 2013, Cods
Camoxuua, “Irenepror ponpocuian 1o BTopomy gery IHOKOCa” Kommepcanmu-Online,
28.06.2013.

¥ Camoxuna, supra note 6.

¥ Rough Justice: Wil) Khodorkovsky Face Trial Again?” Der Spiegel, 4312013 (October 21,
2013y, hup :/!www.spiegel.dc/intemalional/europc/russia-appcars-m-be~prepari ng-a-new-case-
againstvidlodork()vsky~a~9290I7.html
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law ~ he worked at the Academy of the Office of the Prosecutor General. He hag
now been dismissed. Searches wére carried out at the home of Mikhail Subbotin,
Astamur Tedeyev was visited at his department in the Higher School of Economms
National Research University. Documents and conmiputers were confiscated. Some
of them were questioned. Oksana Oleynik, director of the Higher School of
Economics Business Law Department, was also summoned to an investigation, byt
it has not taken place for some reason or other.” With the addition of Sergei Guriey,
five of the six Russian experts are publicly known to have been ordered to questiop.
ing, subject to search, or both,

15.5 Conclusion

On February 13, 2013, I received another letter from Mikhail Fedotov, the Chairman
of the Council. The letter informed me of the investigation, noling that it was
ostensibly being conducted under the criminal case opened against Khodorkovsky
in 2003 (and for which he had already been convicted in 2005), “but now it is based
on the facts of financing by the convicted persons.{i.e. Khodorkovsky and Lebedev]
of deliberately false conclusions of specialists under the guise of independent public
analyses by way of paying those persons who organized its realization and the
experts.””! Fedotov concluded: “I consider it my duty to inform you about this and
that the Council will intently follow the developing snuauon actively conveying its
view to the leaders of the country”*?

The basis for the warrant that Fedotov identified was patently absurd. The 2003
investigation had been closed after producing 162 volumes of material that served
as the basis for a conviction in a case that had been finally adjudicated in 2005. Even
if the insinuated payments had occurred (a fact repudiated by numerous members of
the Council, as well as several of the experts, including myself),? that fact could
not possibly constitute a crime under Russian law, The implication — sometimes
insinvated and sometimes more overtly stated — that the work of the Council
obstructed justice was particularly odd. In an interview Morshchakova gave shortly
after President Medvedev charged the Council with its work, she emphasized that
analysis of the case “could only begin after the cassational appeal will be completed
and the sentence enters into legal force™ And so it did.

% See Mpockypuuna, supra note 81.

*' See Letter from Mikhail Fedotov to Jeffrey Kahn, supra note 0.

id.

P Jeffrey Kahn, “In Putin’s Russia, Shooting the Messenger,” N.¥. Times, Feb. 25, 2013, htp//
www.nytimes.com/2013/02/26/opinion/in-putins-russia-shooting-the-messenger. html

# Anapeit Kamaxun, "Cynure camu,” MHKypran “Hmozu", 21.02.11, http:/fwww.itogi.rufrussia/
201 1/8/162040.himl (“Yro xe kacaercs jena Xopoproscroro u Jlcheena, 0 aHAIHI MONHO
HakaTh TOARKO TOCHE TOCC, KRK OHO IPOHACT KacCalHOHHYIO HHCTAKLMIC U (PUIOROD BCTYTIHT B
JAKOHHYIO CHUTY.”).
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- Butperbaps the warrant and thé theory behind it, like the 2010 verdict that led to
_V'the work of the Council in the first place, were not intended to make legal sense,
-Perhaps they were meant to send a message about the use of power, Or, more
“precisely, the use of law as an instrument of power, Certainly, the investigators’
:‘ message was not lost on the experts. “I thought that a Russian citizen was entitied
* {o express his viewpoint,” Sergei Guriev wrote. “I believe now also that you cannot
: ‘e afraid to tell the truth. But [ know now that such behavior is attended by substantial
" risk. ... [ have done nothing wrong and [] there are no grounds for depriving me of
. freedom. Nonetheless, | disagree [with President Putin] that in present-day Russia
this confers guarantees of security.”®

The message was also not lost on the Council members who organized the work
- of the experts. On June 6, the Council published an apology:

We express our apologies to all of the Russian experts invited by us for the anxiety
and humiltation that has been caused them by the actions of our country’s organs of law
enforcement. Unlike these organs, we have no doubts about our conscienticusness in the
selection of the experts, nor in their honesty or competence. We underline that their public
analysis is not & procedural document, possessing legal effect, nor a final verdict of civil
society, but only the result of serious analytical work by those who organized and carried it
out. A result of high quality is possible orly through guaranteeing to experts the possibility
to fearlessly express their independent opinion. In this, in fact, is the essence of the idea of
public controf and the contract between civil society and power.®

Tamara Morshchakova put the matter mare bluntly: “The Council does not have
the moral right to appeal to experts if it cannot guarantee to them that their free
expression will not be punished.”

Many scholars would find little difficulty concluding that the aftermath of the
Council's expert investigation was an affront to the rule of law. As T.R.S. Allan noted,
“those freedoms associated with the citizen’s ability to criticise the laws, and
question the justice of the government’s actions and policies, must be accounted an
integral part of the rule of law.”*® Others would label such a claim too normative a
conclusion about individual libeity, or otherwise outside the narrower procedural
beundaries that contain the concept of the rule of law.

More's metaphor of a causeway redirects these scholarly debates by avoiding
precise definitions of the rule of law or prioritizing substance over process, values
over institutions, the quotidian over constitutional moments. The law-as-causeway
metaphor recognizes that the state must articulate the boundaries of lawful conduct in

¥ See Tlpockypriya, supra note 81.

% 3anpnenne Conera, B CBA3M © cuTyaumed, cnoxupuieiics soxpyr Cepres Typuesa i Apyrux
3KCIepToB, npusnedetblx CoseroM i O0LUCCTBCHHOR HAYWHOH 3KCIEPTH3HE 110 “BTOpOMY
aeny I0KOCa”, 06.06.2013, hitp://president-sovetru/council_decision/council stalement/v
svyazi_s_situatsiey_slozhivsheysya _vokrug_sergeya_gurieva_i_drugikh_ekspertov.php

*"Enewta Maciok, supra note 48,

2T R.S. Allan, The Rule of Law as the Rule of Reason: Consent and Constitutionalism, 115 L.GQ.R.
225(1999); Id. at 238 (“The rights (o receive information and to exchange and debate ideas, when-
ever such information and ideas concern the content of the laws and the nature of government
actions and policies, are integral features of the constitutional interpretation of the rule of law.™).
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order 1o construct the social order it desires to create, and the citizen must perceive
those boundaries in ‘order to organize his conduct and affairs with a proper under-
standmg of social risk and personal safety. Just as a real causeway provides form and
structure, these physical attributes parallel the formal principles and institutions thag
some rule-of-law definitions prioritize. And just as a real causeway requires travelers
to possess a shared understandmg of the “rules of the road;” the rule-of-law causeway
also requires predictable processes, standards as well as rules, and the opportunity to
move fluidly within these boundaries. These attributes similarty paraliel the emphasis
other scholars place on procedure and the opportunity for individuals to be defendants
or litigants empowered by legal process and endowed with dignity.

No worse metaphor has been devised for law than to depict it as a sword or a
shield, metaphors that emphasize the instrumental use of law. The better metaphor
is law as a two-way street, especialtly in a society struggling under the legacy of
recent authoritarian history. The rule-of-law is a causeway. Unfortunately, Russia
has always suffered from notoriously bad roads.
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