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China

YING DENG, JING HE, BRENDA HORRIGAN, QINGQING M1AO, SusAN NING, WESLEY

PANG, ANNA TEVINIx, CHANG WANG, AND ADRIA WARREN*

I. Intellectual Property Review

On November 21 and 22, 2011, China and the United States reached several important

agreements covering intellectual property rights at the 22nd U.S.-China Joint Commis-

sion on Commerce and Trade JCCT) in Chengdu, China.1 JCCT outcomes often cap-

ture significant issues at the core of China's developing IP system, and provide a guide for

predicting future developments. This review tracks the key policy and legislative develop-

ments that are reflected by the outcome of the 22nd JCCT.

A. SPECEAL IPR ENFORCEMENT CAMPAIGN

China initiated a special JPR campaign in October 2010 that extended through March

2011.2 According to official data, China's relevant authorities handled 146,000 cases that

were worth $4.76 billion.
3 

Even though the long-term effect of the campaign remains to

* This article reviews developments in China during the year 2011. Ying Deng, an attorney with Baker
and McKenzie, authored the section on choice of law for foreign related civil disputes. Jing He, a Senior
Consultant with ZY Partners (Beijing), authored the section on Intellectual Property Review. Brenda
Horrigan, an attorney with Salans, authored the section on proposed revised CIIETAC rules. Qingqing Miao,
an attorney with Shatz Law Group pllc, authored the section on China's Social Insurance Law. Susan Ning,
a partner with King & Wood, authored the sections on national security review for foreign M&A and
antitrust enforcement. Wesley Pang and Anna Tevini, attorneys with ,Shearman & Sterling LLP, authored
the section on Hong Kong's new arbitration ordinance. Chang Wang, an attorney and Chief Research and
Academic Officer for China, Thomson Reuters, authored the section on proposed amendments to China's
Criminal Procedure Law. Adria Warren, Senior Counsel with Foley & Lardner LLP, edited the article.
Robin Gerofsky Kaptzan, Senior Foreign Attorney with Grandall Legal Group (Shanghai), provided editorial
support. For developments during 2010, see Jordan Brandt et al., China, 45 INT'L LAW. 487 (2011). For
developments during 2009, see Adam Bobrow, Jin Ma, & Adria Warren, China, 44 INT'L LAW. 631 (2010).

1. 22nd U.S.-China Joint Commission on Commerce and Trade Fact Sheet, DEP'T OF ComNIRCE (Nov. 21,
2011, 8:30 AM), http://www.commerce.gov/news/fact-sheets/2011/11/21/22nd-us-china-joint-commission-
commerce-and-trade-fact-sheet.

2. Program for Special Campaign on Combating IPR Infringement and Manufacture and Sales of Counterfeiting
and Shoddy Commodities, IPR IN CHINA (Nov. 11, 2010, 10:52:35), available at http://www.chinaipr.gov.cn/
newsarticle/news/headlines/201011/976853_1 .html.

3. Crackdown on IPR Infringement is Set to Continue, CHINA DAILY (July 5, 2011, 09:02:15), available at
http://www.chinaipr.gov.cn/newsaricle/news/government/201107/12358171 .html.
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be seen, international IPR owners have praised the efforts against counterfeiters.4 In re-
sponse, China agreed at the 22nd JCCT to make the State Council-level leadership struc-
ture under the recent campaign permanent.5

Online counterfeiting is increasingly challenging for many brand owners. The State
Administration for Industry and Commerce (SAIC) is the authority in charge of enforce-
ment against online counterfeiting. SAIC's efforts include legislative actions to deal with
jurisdictional issues and handling electronic evidence in online counterfeiting cases. New
rules in dealing with electronic evidence are expected in the next few months.

B. TRADEMARK LAW AMENDMENT

Trademark law has been a focal point for many companies that are vying for China's
market. Apple's recent loss in its "iPad" case in China highlighted the huge stake of trade-
mark protection.6

On September 2, 2011, the Legislative Affairs Office (LAO) of the State Council re-
leased a second version of its draft amendment to the Trademark Law (Amendment) for
public comment.7 The Amendment leaves untouched most of the clauses in the existing
law, reflecting the authorities' intent to avoid dramatic changes. But the Amendment does
address some -notable concerns.

First, bad faith filings (also referred to as "trademark squatting") have long been a prob-
lem for both domestic and international brand owners. 8 Authorities have taken a tolerant
approach in regard to bad faith filings. One of the most relevant provisions in the current
law simply states that an applicant should not use "improper means" to register a mark
that has a reputation and has been used by others.9 The Amendment expands on the
current rules. According to the draft, if an applicant tries to register a trademark similar
to an earlier mark for similar goods, and the applicant is aware of the existence of the
earlier mark due to prior dealings with the brand owner, a geographical closeness, or any
other relationship, then the Trademark Office must refuse to register the mark.10 Moreo-
ver, if an applicant copies a distinctive mark with a reputation, causing confusion, the
Trademark Office must also reject the application. This change should help owners of

4. 2011 Special 301 Review, THE US-CHINA Bus. COUNCIL (Feb. 15, 2011), available at https://www.
uschina.org/public/documents/201 1/ustrspecial_301 review.pdf.

5. China's JCCT Commitments, 2004-11, THE US-CHINA Bus. COUNCIL (Nov. 21, 2011), available at
https://www.uschina.org/public/documents/2012/jcct_2004-2011 .pdf.

6. Kathrin Hille, Apple Loses iPad Trademark Case in China, FIN. TIMEs (Dec. 7, 2011), available at http://

www.ft.com/cms/s/2/6bc5ba86-20b7-1 lel-813 3-00144feabdcO.honl#axzzlfrMLIMAm8a.
7. Draft of Trademark Law Amendment for Public Comment, IPR IN CHINA (Sept. 6, 2011, 14:36:35), availa-

ble at http://www.chinaipr.gov.cn/lawsarticle/lws/lawsar/trademark/201109/1250596 1.html.

8. At the JCCT, the United States and China agreed to "continue and enhance" the work to address the

issue of bad faith trademark registrations, come up with solutions to reduce such filings, and improve and
streamline the opposition/cancellation process. OFtCE OF THE U.S. TRADE REPRESENTATIVE, 22ND US-

CHiNA JotNr CoMuMISSION ON COMMERCE AND TRADE OUrCOMES (Nov. 2011), http://www.ustr.gov/
about-us/press-office/fact-sheets/20 11/november/2011-us-china-joint-commission-commerce-and-trade-ou.

9. Zhong Hua Ren Min Gong He Guo Shang Biao Fa (r ) [Trademark Law of the
People's Republic of China] (promulgated by the Standing Comm. Nat'l People's Congress, Aug. 23, 1982,
effective Mar. 1, 1983) art. 31, available at http://www.chinaiprlaw.com/english/laws/lawsllhtm.

10. Draft of the Chinese Trademark Law Third Amendment Released for Public Comment, FOLEY & LARDNER
LLP (Sept. 2011), http://www.foley.com/abc.aspx?Publication=8493.
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well-known foreign brands. Additionally, the problem of trademark squatting has also
attracted substantial attention from the Supreme People's Court (SPC). The SPC has
called for the full exploitation of current laws in order to curb bad faith trademark filings
in order to send a strong signal to local judges to decide against applicants who act in bad
faith by registering or attempting to register trademarks that are similar to earlier marks. I

Second, an important change relates to opposition proceedings. Currently, opponents
have a three-month window to oppose an application once it has been preliminarily ap-
proved by the Trademark Office. This can easily delay registration for a few years. Under
the draft Amendment, only interested parties or parties that have prior rights can file an
opposition.

Third, the Amendment would increase maximum statutory damages for counterfeiting
from 500,000 to 1 million RMB and strengthen penalties against repeat offenders.1 2 The
Amendment also incorporates the principle of general criminal liability for counterfeiters,
but does not specify the prosecution threshold. Finally, it would become possible to regis-
ter sounds as trademarks. This is seen as a step closer to international practice.

To many practitioners, the draft fails to address a very important issue related to Origi-
nal Equipment Manufacturer (OEM) liability (i.e., whether a Chinese factory is liable for
trademark infringement if it merely acts as an OEM for an overseas buyer by exporting
ordered goods to overseas markets). 13

It is widely expected that the Amendment will be submitted to the National People's
Congress (NPC) for review and ratification in 2012.

C. UPCOMING COPYRIGHT LAW REFORM

On July 13, 2011, the National Copyright Administration of China (NCAC) announced
its plan to initiate the amendment of the Copyright Law.14 The copyright agency formed
an advisory group of approximately twenty leading experts from diverse fields. The
NCAC plans to finalize the initial draft amendment by the end of 2011.

While the proposed amendments have not been widely publicized, it appears that local
copyright industries are likely to be active in the debate.' 5 The increased comments re-

11. Zui Fao Fa Jia Da e Zhi e Yi Quiang Zhu Shang Biao Cheng Zhi Li Du
( ,8 : ,, [Supreme People's Court: Increasing Intensity of Curbing Ac-
tivities of Bad Faith Trademark Squatting], NEWS.QQ.COM (Nov. 28, 2011), http://news.qq.com/a/20111128/
001082.htm (in Chinese).

12. U.S. CHAMBER OF COMMERCE, CHNA'S IPR ENFORCEMENT ASSESSMENT AND RECOMAENDA-

TIONS, U.S. CHAMBER OF COMMERCE 11 (2006), available at http://www.thecacp.org/sites/default/files/pro-
grams/resources/ChinasIPREnforcementAssessment.pdf.

13. See, e.g., Joseph Simone, PRC Trademark Enforcement: Sbangbai Appeal Court Ruling Sparks Controversy
Over OEM Infringement Liability, CHINA LEGAL DEVELOPMENTS BULLETIN (Baker & McKenzie) July-
Sept. 2010, at 13-14, available at http://www.bakermckenzie.com/files/Publication/eccge2c6-Oc4d-44a5-
befl-f853c843974e/Presentation/PubicationAttachment/bc4da52-97 lb-49fa-938c-f88891755029/
nl_chinacldbjulyseptl0.pdf (containing a full case summary of Shenda Sound Electronics v. Jiulide Elec-
tronics, a Sept. 2009 decision of the Shanghai High People's Ct.).

14. Mingde Li, Some Proposals for the Amendment of the Copyright Law of China, INIrELLECTUAL PROP.
CENTER (Oct. 18, 2011), http://www.coreach-ipr.org/documents/Li%20Mingde%20201 1.pdf.

15. Jiang Zhipei, Suggestions on Copyright Law Amendment, CHINA COPYRIGTrr MAGAZINE (Aug. 18, 2011),
available at http://www.chinaipmagazine.com/en/joumal-show.asp?id=725.
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flect the fast growth of the content industry in recent years, which has directly resulted
from the quick expansion of the Internet and entertainment industries in China.

It must be noted that China has been making efforts to improve its criminal enforce-
ment system to protect property rights. China issued new Judicial Opinions for handling
IP criminal cases in January 2011, which are intended to address a variety of pending
issues in IP criminal prosecution. 16 The Opinions have clarified some of the key issues
necessary to convict online pirates. Specifically, the Opinions provide more specific ex-
amples to illustrate what are "for profits" in piracy cases. The Opinions also set out nu-
merical thresholds to prosecute Internet piracy. Another encouraging sign is that in
November 2011 Premier Wen Jiabao announced China is going to research the possibility
of amending the criminal code with respect to the IP crimes.

D. PATENT LAW DEVELOPMENT

The year 2011 was a quiet year for patent law. Few cases of significance are currently in

the press. In October 2011, the State Intellectual Property Office (SIPO) released a draft
for public comment on the topic of compulsory licenses, but none of the rules are conten-
tious or suggest major improvements. 17 Currently, the Beijing Higher People's Court is
reportedly working on new draft guidelines governing patent infringement trials.' 8

II. China's Social Insurance Law

On July 1, 2011, the long-awaited Social Insurance Law (SIL), China's first national law
on social insurance, officially took effect.' 9 The SIL aims to 1) establish a national social
insurance fund; 20 2) unify the existing social security system; and 3) ensure equal access to
social insurance benefits.21

16. He Jing, China Just Issued New Judicial Opinions Updating Liability Thresholdt for Internet Piracy and Other

IP Crimes. What Can We Erpect from This?, ZY PARTNERS (Feb. 2, 2011), http://www.zyparmers.com/zjys/
Blog/show e.asp?newsid=3 1.

17. State Intellectual Property Office, State Intellectual Property Office to Seek the "Patent Compulsory Licensing

Revised Draft (Draft)" Opinions, LEGISLATIVE AFFAIRS OFFICE OF THE STATE COUNCIL P. R. CHINA (Oct.
12, 2011), available at http://www.chinalaw.gov.cn/article/cazjgg/201110/20111000350961 .shtml.

18. Be~iing Higher People's Court Conducted Analysis of Difficult Issues in Patent Trials, STATE INTELLECTUAL
PROPERTY OFFCE OF P.R.C. (Aug. 18, 2011), available at htnp://www.sipo.gov.cn/mj/2011/201108/
t20110818616590.html (in Chinese).

19. Campaign to Promote Social Insurance Law, CHINA DAILY (July 5, 2011), http://www.chinadaily.com.cnl
china/2011-07/05/content_12832939.htm; China's Legislature Ends Bimonthly Session, Adopting Social Insurance
Law, GOV.cN (Oct. 29, 2010), http://english.gov.cn/2010-10/29/content-1732949.htln; SOCIAL SEcurrY
ON'LINE, SOCIAL SECURITY PROGRAM THROUGHOUT THE WORLD: ASIA AND TIlE PACIFIC, 2010 (March
2011), available at http:/www.ssa.gov/policyldocs/progdesc/ssptw/2010-201 1/asia/china.pdf.

20. Zhong Hua Ren Min Gong He Guo She Hui Bao Xian Fa ( [PRC Social

Insurance Law] (promulgated by the Standing Comm. Nat'l People's Cong., Oct. 28, 2010, effective July 1,
2011) art. 64 (China), available at http://cmx.sh.gov.cn/html/shcm/shcm-zfxxgk-zcfg-zxzcfg/2011-07-06/De-
tail_145161.hum.

21. Id. arts. 1-2, 6; see also Adam Livermore, China's Social Insurance Law- What Does it Mean for Employers
and Foreign Individuals?, CHINA BRIEFING (Oct. 2011), http://www.corporatelivewire.com/top-story.html?id=
139.
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A. THE "FIVE INSURANCES"

For the first time, the SIL codifies the basic insurance framework consisting of five
mandatory insurances: old-age, medical, unemployment, maternity, and work-related in-
jury.22 The SIL provides the first detailed national regulatory guidelines for each
mandatory category of insurance. 23

1. Old-Age Insurance (Pension)

Under the SIL, individuals will be entitled to a monthly pension upon reaching the
mandatory retirement age if they have contributed to the fund for an aggregate of fifteen
years. 24 The SIL also requires joint contribution by employers and employees with con-
tributions respectively based on total wages paid and on a monthly income. 25 Self-em-
ployed workers, part-time workers, and independent contractors may also contribute. 26

Migrant workers are also eligible to participate in the system. 27 Rural residents are eligi-
ble to participate in the "rural pension pilot program." 28

In recognition of increased labor mobility in China, the SIL specifically allows the
transfer of pension funds when employees change regions.29

2. Basic Medical Insurance

Medical insurance coverage is available for urban employees, independent contractors,
self-employed, part-time workers, and migrant workers. 30 The SIL provides that the na-
tional government will establish a new rural cooperative medical insurance system.3' An
insured person will not lose medical coverage or accumulated contribution due to
relocation.

32

A major improvement under the SEL is the direct payment for any covered treatment by
the medical insurance fund. 33

3. Unemployment Insurance

Under the SIL, employers and employees are jointly responsible for making contribu-
tions.34 An employee is entitled to unemployment benefits if the employee has (a) been
paying unemployment insurance premiums for at least one year, (b) been terminated, and
(c) registered with the social insurance administration as unemployed and is actively seek-

22. KPMG, CHINA'S NEW SOCIAL INSURANCE LAW (Sept. 2011), available at http://www.kpmg.com/CN/
en/IssuesAndInsights/ArticlesPubications/Newsletters/Tax-aert/Documents/tax-alert- 109-17-2.pdf.

23. PRC Social Insurance Law, supra note 20, arts. 2-4.
24. Id. art. 16.
25. Id. arts. 10, 12.
26. Id.
27. Id. art. 95.
28. Id. art. 21.
29. Id. art. 19.
30. Id. arts. 23, 95.
31. Id. art. 24.
32. Id. art. 32.
33. Livermore, supra note 21.
34. PRC Social Insurance Law, supra note 20, art. 44.

SPRING 2012
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ing employment.35 Article 46 of the SIL defines the length of time that an individual may
claim benefits. 36 The provincial government establishes the rate of benefits. 37

4. Maternity Insurance

Employers are solely responsible for maternity insurance premiums. 38 Employees are
entitled to maternity insurance benefits and subsidies, while non-working spouses are only
entitled to medical benefits.

39

Subsidies are available during maternity leave or any leave relating to planned
parenthood surgeries.4- The amount is determined based on the average wage of the
employer.41 This is a significant change because the amount was previously based on an
employee's actual salary.42

5. Work-Related Injury Insurance

Premiums for work-related injury insurance are also the employer's sole responsibil-
ity.43 The new law defines when employees can claim benefits and who is responsible for
making payments.44 Premiums are established by social insurance administrative agencies
(She Hui Bao XianJing Banji Gou [ Coverage is now provided for
injured workers even when their employers fail to pay premiums.46 In these cases, the
employer could pay the medical costs directly. If the employer does not, the injured
worker's insurance will pay, and then the administrative agency will seek payment from
the conforming employer pursuant to Article 63 of the SIL.47

B. PoTENTiAL IMPACTS ON FOREIGN EMPLOYEES AND THEIR EMPLOYERS

The SIL now applies to foreigners lawfully employed in China.48 The Tentative Mea-
sures for the Enrollment in Social Insurance of Foreigners Employed in China (Tentative
Measures) became effective on October 15, 2011. 49 Under the Tentative Measures, for-
eign employees and their employers must pay premiums for the "five insurances." 50

35. Id. art. 45.
36. Id. art 46.
37. Id. art. 47.
38. Id. art. 53.
39. Id. arts. 54-56.
40. Id. art. 56.
41. Id.
42. Livermore, supra note 21.
43. PRC Social Insurance Law, supra note 20, art. 33.
44. Id. arts. 38-39.
45. Id. art. 34.
46. Id. art. 41.
47. Id. art. 63.
48. Id. art. 97.
49. Zai Zhong Guo Jing Nei Jiu Ye de Wai Guo Ren Can Jia She Hui Bao Xian Zan Xing Bao Fa

(l [Tentative Measures for the Enrollment in Social Insur-
ance of Foreigners Employed in China] (promulgated by the Ministry of Human Resources and Social Secur-

ity of the People's Republic of China, Sept. 6, 2011, effective Oct. 15, 2011), http://www.zjhz.lss.gov.cn/
htnl/zcfg/zcfgk/zhl/40172.html [hereinafter Tentative Measures].

50. Id. art. 3.

VOL. 46, NO. 1
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When a foreigner leaves China prior to the maturity of his or her pension, the worker has
the option to either withdraw deposited funds, or retain an individual account with the
total payment period calculated in the aggregate when the worker re-enters China for
future employment sl Early withdrawal is only available for foreign employees, as their
employment tends to be temporary or intermittent.5 2 The Tentative Measures further
exempt citizens of countries that have bilateral or multilateral treaties on social insur-
ance.53 For employers, operating costs will increase.5 4 For foreign employees, it is not
clear how they can fully benefit from their insurance payments because the Tentative
Measures only elaborate on pension benefit coverage. 55

III. National Security Review for Foreign M&A

A. INTRODUCTION

On February 3, 2011, China's State Council released the Notice Institution of National
Security Review System for Mergers and Acquisitions of Domestic Enterprises by Foreign Investors
(State Council Notice),5 6 which, for the first time, formalized and set out a national secur-
ity review (NSR) process for foreign acquisitions of domestic companies in China. On
August 25, 2011, the Ministry of Commerce (MOFCOM) released the Rules for Implemen-
tation of Relevant Issues regarding National Security Review Mechanism for Mergers and Acqui-

sitions of Domestic Enterprises by Foreign Investors (NSR Rules),57 setting out the NSR

proceduresss

51. Id. art. 5.
52. Laney Zhang, China: Social Insurance to Cover Foreigners Employed in China, GLOBAL LEGAL MONITOR

(July 1, 2011), http://www.loc.gov/lawweb/servlet/Iloc-news?disp3j205402729_text.
53. Tentative Measures, supra note 49, art. 9; China Weighs Social Security Law [on] Foreign Workers, PEO-

PLE'S DAILY ONLINE (Oct. 26, 2011, 5:12 PM), http://english.people.com.cn/90780/7627463.html.
54. Mandy Kwok et al., Foreign Employees Required to Make Social Security Contributions in China, NEWS

FLASH (PwC TAX Knowledge Management Center, China), Oct. 2011, at 3, available at http://www.pwcias.
com/webmedia/doc/634540086536283142_chinatax_news_oct2011 _27.pdf.

55. Id.
56. Guo Wu Yuan Ban Gong Ting Guan Yu Jian Li Wai Guo Tou Zi Zhe Bing Gou Jing Nei Qi Ye An

Quan Shen Cha Zhi Du De Tong Zhi
(_ [State Council on the Establishment

of a Domestic Enterprise Security Review System for Foreign Investor Mergers], (promulgated by the Gen-
eral Office of the State Council, Feb. 3, 2011, effective March 3, 2011), Guo Ban Fa 2011 at No. 6, http://
www.fdi.gov.cn/pub/FDIEN/Laws/GeneralLawsandRegulations/MinisterialRulings/P02011022235283906
8480.pdf.

57. Shang Wu Bu Shi Shi Wai Guo Tou Zi Zhe Bing Gou Jing Nei Qi Ye An Quan Shen Cha Zhi Du De
Gui Ding ( - fJ [f li' ifl ) [Rules for the Implementation of

Relevant Issues regarding National Security Review Mechanism for Mergers and Acquisitions of Domestic
Enterprises by Foreign Investors] (promulgated by the Ministry of Commerce of the People's Republic of
China, Aug. 25, 2011, effective on Sept. 1, 2011), available at http://www.fdi.gov.cn/pub/FDI-EN/Laws/
GeneralLawsandRegulations/MinisterialRulings/t20l 11024_138085.jsp [hereinafter NSR RulesI.

58. Before implementation of the NSR Rules, MOFCOM released the Interim Rules for Implementation
of Relevant Issues regarding National Security Review Mechanism for Mergers and Acquisitions of Domestic
Enterprises by Foreign Investors, set to expire August 31, 2011. Shang Wu Bu Gong Gao Nian Di Hao
Shang Wu Bu.Shi Shi Wai Guo Tou Zi Zhe Bing Gou Jing Nei Qi Ye An Quan Shen Cha Zhi Du You Guan
Shi Xiang De Zan Hang Gui Ding
Rl for.20 Implementatio of8Relri) [Interim
Rules for Implementation of Relevant Issues regarding National Security Review Mechanism for Mergers

SPRING 2012



524 THE INTERNATIONAL LAWYER

B. M&A DEALS SUBJECT TO NSR REGIME

The NSR process will apply only if the target domestic enterprise is involved in a busi-
ness that concerns (i) national defense security issues or (ii) national economic security
issues. National defense security businesses include military industry enterprises and sup-
porting enterprises, enterprises adjacent to major and sensitive military facilities, and
other entities relevant to China's national security.59

National economic security businesses include enterprises involving major agricultural
products, major natural resources and energy industries, important infrastructure projects,
transportation services, and key technologies, as well as major equipment that is related to
national security.60 For these businesses, a NSR process may only be triggered if the
foreign investor intends to acquire de facto control of the target domestic company.61 A
foreign business (or group) acquires de facto control over a domestic company when it or
they: (a) acquire fifty percent or more of the shares of the target, or (b) otherwise has
significant control over the target. 62 A ministerial joint committee (Committee), led by
the National Development and Reform Commission (NDRC) and MOFCOM, will be set
up to evaluate deals against the NSR regime. 63

C. PROCEDURAL ASPECTS OF NSR REGIME

1. Initiation of NSR Process

The NSR process may be triggered upon voluntary request. A foreign investor may
voluntarily apply to MOFCOM for NSR.64 If MOFCOM decides the potential deal falls
within NSR, MOFCOM will submit the matter to the Committee.65 The NSR process
may also be triggered upon the request of third parties.66 In that case, the Committee will
decide whether to commence the process. 67 Moreover, the local commerce departments
have the responsibility to screen transactions that are subject to the NSR regime yet not
voluntarily filed.68 The NSR process may take place in two stages. A deal will be in the
"special review" process if it fails to go through the "general review" process. 69

and Acquisitions of Domestic Enterprises by Foreign Investors] (promulgated by the Ministry of Commerce,
Mar. 4, 2011, effective Mar. 5, 2011), available at http://wzs.mofcom.gov.cn/aarticle/n/201103/201103074326
85.html (China).

59. State Council on the Establishment of a Domestic Enterprise Security Review System, art. I(I).

60. Id.

61. Id.

62. Id. art. I(III).

63. Id. art. 111(l).

64. Id. art. IV(I).

65. Id.

66. Id. art. IV(II).

67. Id.
68. Rules for the Implementation of Relevant Issues, art. 2.

69. State Council on the Establishment of a Domestic Enterprise Security Review System, art. IV(m).

VOL. 46, NO. 1
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2. General Review

The general review process may last up to thirty working days from the date the Com-
mittee receives MOFCOM's application.70 The Committee will solicit written opinions
from other relevant departments. 7' Decisions at this stage will be adopted by unanimous
consent.72 If one department whose opinion is solicited thinks that the deal is likely to
affect national security, the Committee will begin its special review.

3. Special Review

The special review process takes up to sixty working days. 73 The Committee will or-
ganize a security evaluation of the deal and take into account the evaluation result in
reviewing the deal. 74 If a basic consensus is reached, the Committee will issue its decision;
if substantial disagreements exist, the Committee will escalate the matter to the State
Council for a final decision. 75 During the whole review process, the merging parties are
obligated to cooperate with the Committee and entitled to apply to MOFCOM for
amendment of the deal proposal or terminate the transaction.76

D. SuBsTANTrvE ASPECTS OF NSR REGIME

The Committee will review the potential impact of the M&A deal on (i) national de-
fense security, including impact on the capacity to produce products as well as provide
services and relevant facilities equipment necessary for national defense; (ii) economic sta-
bility; (iii) basic social order; and (iv) the research and development capacity of key tech-
nologies involving national security. 77 In the NSR Rules, MOFCOM clearly states that
the authority will assess the applicability of the NSR process from the substance and actual
impact of a transaction and that foreign investors shall not evade the NSR regime via
alternative transaction structures. 78 It would be very hard for foreign companies to try to
circumvent the NSR process by designing complex transaction structures, and it would be
reasonable to expect the NSR regime will have a far-reaching effect on the landscape for
foreign mergers and acquisitions in China.

E. CONSEQUENCE FOR FAILURE OF PASSING THE REViEW

If the Committee or the State Council decides the proposed deal has or is likely to have
a major impact on national security, the merging parties will be required to terminate the
deal or undertake certain remedies, such as the transfer of relevant shares or assets.79

70. Id.
71. Id.
72. Id.
73. Id.
74. Id.
75. Id.
76. Id. art. IV(IV).
77. Id. art. 2.
78. NSR .Rules, art. 9.
79. State Council on the Establishment of a Domestic Enterprise Security Review System, art. V.
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F. CONCLUSION

Since there is no requirement under China's NSR rules for the publication of NSR
decisions, it is not entirely clear how many NSR filings MOFCOM has accepted and
whether MOFCOM has approved (or disapproved) a transaction under the NSR regime.
As part of the government approval procedures for foreign investment in China, the im-
pact of the NSR process on inbound M&A should not be neglected.

IV. Antitrust Enforcement

August 2011 marked the third anniversary of China's Anti-Monopoly Law (AML).
During the past year, the three antitrust enforcement agencies80 and the people's courts at
the central and local levels all took notable actions.

A. MOFCOM DECISIONS

The number of merger control notifications has been steadily rising. In 2010,
MOFCOM accepted approximately 110 cases. As of August 2011, MOFCOM received
142 filings, and accepted 118. It is expected that more than 200 mergers will be reviewed
in 2011.81 By November 2011, MOFCOM issued three conditional merger clearance
decisions, lifting the total number of conditional decisions to nine.

1. Russian Potash Deal Qune 2, 2011)

This decision relates to Uralkali's proposed acquisition of Silvinit, both of which are
Russian potash fertilizer companies. MOFCOM imposed behavioral remedies on this ac-
quisition, requesting the combined entity to, inter alia, continue to maintain its current
sales practices and procedures, and continue to meet China's demands for potassium
chloride.8 2

2. Alpha V/Savio Deal (October 31, 2011)

Alpha Vis a private equity fund that holds 27.9% shares of Uster Technologies Ltd., the
global leader in textile testing and quality control machines. Savio is an Italian-based
textile machinery producer. Uster and Leopfe (Savio's wholly-owned subsidiary) are the

80. The antitrust enforcement authorities are shared by MOFCOM (merger control), SAIC (non-price-
related monopoly agreements, abuse of market dominance and administrative monopoly), and NDRC (price-
related monopoly agreements, abuse of market dominance and administrative monopoly). See Franki
Cheung, An Overview of Cbina's New Anti-Monopoly Law and its Relevance to Foreign Investors, CHINA TRADE &
LNv. (Jan. 2009), http://www.deaconslaw.com/eng/knowledge/knowledge-317.htm.

81. The statistics were released by Mr. Shang Ming, Director General of MOFCOM's Anti-Monopoly
Bureau at the BRICS International Competition Conference 2011 held in Beijing on Sept. 21, 2011. CHINA
COMPETITION RESEARCH CTR., CHINA COMPETrYION BULLETIN (Allan Fels, Xiaoye Wang, Jessica Su eds.,
13th ed. 2011), available at http://www.anzsog.edu.au/magma/media/upload/ckeditor/files/Research/Publica-

dons/The%20China%2OBulletin%20Competition/40_china-competition-bulletin-2011 09-september.pdf.

82. Zhonghua Renmin Gongheguo Shangwubu Di Hao Gonggao

(X £ Pi~l~ 2011]M33 =i. -) [Ministry of Commerce of the People's Republic of China [20111
No. 33 Notice] (promulgated by the Anti-Monopoly Service of the Ministry of Commerce, June 2, 2011),
available at http://fldj.mofcom.gov.cn/aarticle/ztwxd201106/20110607583288.html.
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only two suppliers of yarn clearers in the world. MOFCOM requested Alpha V to divest
its entire shares in Uster within six months.83

3. GE/Shenhua Deal (November 10, 2011)

This decision is the first conditional decision in China involving a state-owned enter-
prise. General Electric China and China Shenhua Coal to Liquid and Chemical Co., Ltd.
(CSCLC) planned to establish a joint venture to license technology in China. MOFCOM
imposed behavioral remedies on the deal, requesting CSCLC and Shenhua Group not to
compel licensees use of the joint venture's technology, and not to raise supply costs for
those using alternative technologies.8 4

B. NDRC ACTONS

The NDRC has been active in enforcement of the AML and Price Law.

1. Zbqiang Fuyang Paper Making Industry Association

On January 4, 2011, NDRC fined Zhejiang Fuyang Paper Making Industry Association
for facilitating its members to engage in monopoly agreements in breach of the AML and
Price Law. This was the first enforcement action by the NDRC in 2011, and the NDRC
fined the association 500,000 RMB.85

2. Price Hikes for Household and Personal Care Products

In March 2011, several major manufacturers of household and personal care products,
including multinationals such as Procter & Gamble and Unilever, as well as domestic
manufacturers, separately announced that the retail prices for their respective brands of
washing agents would increase by as much as ten percent commencing early April 201186

This raised public suspicion as to whether the manufacturers had colluded to increase
prices. The NDRC sent officials to investigate.8 7 Eventually, the NDRC fined Unilever
two million RMB under the Price Law for spreading news of the price increase and dis-
turbing the market order.88

83. Shangwubu Gonggao Nian Di Hao (llf't M201J73q) [The Ministry of Commerce Notice
No. 73 of 2011] (promulgated by the Anti-Monopoly Service of the Ministry of Commerce, Oct. 31, 2011),
available at http://fldj.mofcom.gov.cn/aarticle/zcfb/201111/20111107809156.html.

84. Shangwubu Gonggao Nian Di Hao ( .i201*1MJ744) [Ministry of Commerce Announce-
ment No. 74 of 20111 (promulgated by the Anti-Monopoly Service of the Ministry of Commerce, Nov. 10,
2011), available at http://fldj.mofcom.gov.cn/aarticle/zcfb/201111/20111107824342.htnl.

85. Press Release, Nat'l Dev. and Reform Comm'n, Zhejiangsheng Fu Yang Shi Zao Zhi Hangye Xiehui
Zuzhi Shishi Jiage Longduan Xingwei Shoudao Yanli Chufa

( _ l I ' 'f ) [The Paper Industry Associations in
Fuyang City, Zhejiang Province: The Implementation of Price Fixing Behavior is Punished Severely] (Feb.
12, 2012), http://jjs.ndrc.gov.cn/gzdt/t20110119_391551.htm.

86. Consumers Set to See Biggest Price Hikes, SFIANGmAi DAILY (Mar. 24, 2011), http://www.china.org.cn/
business/2011-03/24/content_22208704.htm.

87. He Shan, China to Investigate Price Hikes of Daily Consumer Goods, CHINA.ORG.CN (Mar. 30, 2011), http:/
/www.china.org.cn/business/2011-03/30/content_22256612 .htn.

88. Information can be found at the NDRC's website. Press Release, Nat'l Dev. and Reform Comm'n,
Lianhe Li Hua/Hua Sanbu Zhangjia Xinxi Raoluan Shichang Zhixu Shoudao Yanli Chufa
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3. China Telecom and China Unicorn

On November 9, 2011, NDRC confirmed that it had been investigating China Telecom
and China Unicom for their alleged abuse of dominance in the broadband access and
inter-network settlement sector.89 Two of three giant state-owned telecommunication op-
erators are suspected of exercising price discrimination by charging their competitors
much higher prices than non-competitors charge. The investigation is ongoing.

4. Pharmaceutical Actions

NDRC also announced its decision to fine two private pharmaceutical companies nearly
seven million RMB for violating the AML.90 The companies were penalized mainly for
abusing their dominance in their applicable market by charging unfairly high prices to
manufacturers.

C. SAIC AC-rIONS

In 2011, the SAIC announced the following decisions regarding AML enforcement.

1. Concrete Manufacturers Fined

In February 2011, Jiangsu Administration for Industry & Commerce (AIC) issued sanc-
tions against the Concrete Committee of the Construction Materials and Construction
Machinery Industry Association of Lianyungang City and sixteen concrete manufacturers
for breach of the AML for entering into a monopoly agreement. 91 Jiangsu AIC ordered
an injunction against the association to cease the illegal conduct and fined the association
200,000 RMB.92 This is the first publicly-released AML enforcement decision by the
SAIC (which delegated power to the provincial AIC) since the enactment of the AML in
August 2008.

(8 .I*Wff ,n) [Unilever Spread Price Information, Punished Severely
for Disrupting the Market Order] (Feb. 12, 2012), htrp://jjs.ndrc.gov.cnlgzdt/t20110506_410563.htm.

89. The news was released by News in 30 Minutes, the daily midday news program of CCTV (China's state
television broadcaster) on Nov. 9. For a report of the case in English, see China Telecom Giants Get Anti-
monopoly Probe, CNTV (Nov. 10, 2011), http://english.cntv.cn/program/china24/20111110/104010.shtml.

90. The decision was released by the NDRC on November 15, at its website. See Press Release, Nat'l Dev.
and Reform Comm'n, Liang Yiyao Gongsi Longduan Fu Fang Li Xie/Xue Pingyuan Liao Yao Shoudao Yanli
Chufa, (M S.La I.Jlr ) [Two Pharmaceutical Companies Who Monopo-
lized the Compound Reserpine to Be Severely Punished] (Feb. 12, 2012), http://jjs.ndrc.gov.cn/gzdt/
t20111115_44599.htm. For a report in English, see Drug Firms Face Monopoly Fines, CHiNA DAILy (Nov. 15,
2011), http://www.china.org.cn/business/2011-11/15/content_23922033.htn.

91. Press Release, State Admin. for Indus. & Coin. of China, Qianding Xieyi Fenge Shichang Ming Wei
Zilu: Shi Longduan Gongshang Jiguan Diyi Qi Yuyi Xingzheng Chufa Longduan Anjian Jie An

(RTtl Itil7TIRJ)M LEYki :JM,-_:ti. '= [Signed an Agreement
to Split the Market Called Self-Regulation is Indeed the First Since the Monopoly of Indus. and Commerce
Authorities to be the Monopoly of the Admin. Penalty Cases Closed] (Jan. 26, 2011), http://www.saic.gov.cn/
ywdt/gsyw/dfdt/xxb/201 101/t20110126_103772.htril.

92. Id.
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2. First AML Enforcement Action

On January 26, 2011, three GPS operators filed a complaint to the Guangdong AIC,
claiming that the municipal government of Heyuan City, Guangdong Province abused its
administrative power in the course of promoting GPS for automobiles, which eliminated
and restricted competition in the industry. After its investigation, the Guangdong AIC
officially requested that the Guangdong Government rectify the conduct. In response, on
June 12, 2011, Guangdong issued an administrative decision finding that the Heyuan gov-
ernment violated the AML.

9 3

D. JUDICIAL INTERPRETATION & PRIVATE LITIGATION

On April 25, 2011, the SPC issued the public comment draft of Provisions on Issues Con-
cerning the Application of Law in the Trial of Monopoly Civil Dispute Cases (Draft Rules),
which governs private AML actions.94 The Draft Rules contain twenty articles covering
jurisdiction, plaintiffs' standing, burden of proof, evidentiary rules, the relationship of an-
titrust administrative investigations and judicial process, form of civil liabilities, and the
statute of limitations. The Draft Rules have not yet been enacted.

Despite the lack of detailed rules regarding AML civil actions, it has taken private ac-
tions in 2011. Below are two typical cases filed under the AML.

1. Hudong v. Baidu

Beijing Hudong v. Baidu was heard at Beijing No.1 Intermediate People's Court on
November 1, 2011. Beijing Hudong (a Chinese internet search engine) sued Baidu for
alleged abuse of its dominance by manipulating online search results and lowering the
ranking of, or eliminating, Hudong Bai Ke (Hudong's wild-like encyclopedia services)

from online search results. 95 The court's judgment is pending.

93. Press Release, State Admin. for Indus. & Com. of China, Huk Yy Jk' Y~o Zhi Ding Jing Yfng Zhe,
Gong Shang Ji Guan Shou Ck Xfng Shi Jiin Yk Quin (Fan Long Duin Fa) Jiin Zhi D Fang Zhbng Fu Pi
Ch6 Xi~n Zhk J&'ng Zheng-Guang Dong Sheng Xing Gong Shang Ji Dido Chi Lin Y6ng Xing Zhbng
Quin Lk" Pi Chsi, Xian Zhk, J&ng Zheng An Jk Shf

-[ - [The Meeting Minutes of Designated Operators,
Industrial and Commercial Authorities for the First Time the Exercise of the Right to Make Recommenda-
tions "Antitrust Laws" Prove Safety of Local Government to Exclude Restrict Competition-Trade and In-
dustry Bureau of Guangdong Province Survey Abuse of Administrative Power to Eliminate or Restrict
Competition in the Case of Documentary] (July 27, 2011), http://www.saic.gov.cn/ywdt/gsyw/dfdt/xxb/
201107/t20110727.111694.html.

94. The full text of the Draft Rules is released on the Supreme Court's website. Zu' Gao Rin Min Fa
Yun Jfi Fan Long Dudn Min Sbh Si Sbng Si Fa Jie Sh Gong Kai Zbeng Qid Sh& Hu.i Gi Iii Yy Jihn

( i ±k 7 i[ fThe Supreme People's Court on Anti-Mo-
nopoly Civil Proceedings of Judicial Interpretation to Publicly Solicit the Views of the Community], Sup. PEOPLE'S
CT. (Apr. 25, 2011), http://www.court.gov.cn/gzhd/zqyj/201104/t20l10425-19850.htm."

95. Hou Yusheng, Baidu She Xian Long Duan An Kai Ting Bei Suo Pei Bai Wan
- [Alleged Monopoly Case to Court Claims One Million], CHINACOURT.ORG

(Nov. 1, 2011), http://www.chinacourt.org/html/article/201111/01/468235.shtnl.
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2. Shanxi Combined Transportation v. Taiyuan Bureau of Railways

On September 7, 2011, the Shanxi Combined Transportation Group Company
(SCTG) filed an administrative lawsuit with the Taiyuan Xinghualing District People's
Court against the Taiyuan Bureau of Railways (TBR). According to SCTG, TBR's failure
to respond to its applications for establishing new railway ticket agent stores was a viola-
tion of the AML, and constituted administrative omission. The court's judgment is
pending.

V. Proposed Amendments to China's Criminal Procedure Law

On August 30, 2011, the NPC Standing Committee published proposed amendments
to China's Criminal Procedure Law (CPL) on the NPC website.96 This is the first time
the public has had an opportunity to comment on major criminal procedure legislation
before its promulgation.97 The proposed amendments to the CPL in this revision draft
cover seven areas: evidentiary system, compulsory measures, defense system, investigation
measures, trial procedures, enforcement provisions, and special procedures. 98

A. EVIDENCE RULES

The draft proposed new rules against coercing someone into self-incrimination, as well
as rules to exclude illegal evidence.99 The proposed evidence amendments' 00 incorporate
some essential elements of the SPC's 2010 judicial interpretation on the exclusion of ille-
gal evidence in criminal cases. 10'

B. CRNwuNAL DEFENSE

The draft confirms lawyers' rights to discuss cases with detained clients before trial
without being monitored, electronically or personally, by prison employees. It also re-
stricts their ability to "verify" evidence with clients until investigators recommend indict-
ment.102 The draft also encourages and expands the availability of legal aid in criminal
proceedings.

10 3

96. Xing Shi Su Song Fa Xiu Zhen An (Cao An) Tiao Wen Ji Cao An Shuo Ming

(HJ$ift.VgM IEN (W ) A )ZR T l q) [Amendments to the Criminal Procedure Law of the People's
Republic of China (Draft) and Explanatory Notes] (promulgated by the Nat'l People's Cong., Aug. 30, 2011),
http://www.npc.gov.cn/npc/xinwen/lfgz/2011-08/30/content1668503.htm (China) [hereinafter
Amendments].

97. See generally id.
98. Id.
99. Id. 1 14.

100. Id. 1 14, 17, 21.
101. Guan Yu Ban Li Xing Ski An Jian Pei Chu Fei Fa Zheng Ju Ruo Gan Wen Ti De Gui Ding

(,r [Rules Concerning Questions about the Exclusion of Illegal Ev-
idence in Handling Criminal Cases], PEOPLE'S COURT DAILY (June 25, 2010), http://rnfyb.chinacourt.org/
paper/html/2010-06/25/content_l 1353.hon.
102. Amendments, supra note 96, TT 3, 6-7.
103. Id. at 4, 95.
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C. SPECIAL PROCEDURES

The draft authorizes more benevolent procedures for alleged juvenile offenders.104 It also
proposes the "Provisions on Compulsory Medical Treatment Procedures for Mentally Ill
Persons Committing a Violent Act" that would allow the courts, not the police or prose-
cutors, to order compulsory medical treatment. 105

D. RESIDENTIAL SURVEILLANCE; SECRET DETENTION; SECRET ARREST

The proposed amendments authorize secret arrest and detention tactics, which are al-
ready commonly practiced by police and investigators.106 This may be at odds with provi-
sions in current Chinese law that provides for such legal protections as the notification of
the family as to detainees' whereabouts as well as access to counsel 07 and international
law.i08 The proposed amendments in this category have received considerable
attention.109

In cases of crimes suspected to threaten national security, crimes of terrorist activities
(and in residential surveillance cases, major crimes of bribery), or crimes wherein investi-
gation may be impeded, the proposed amendments authorize up to six months" 0 of sur-
veillance,111 and the family members of the person under surveillance, 12 the detainee 113

or the arrestee,"14 will not be notified. "National security" or "crimes of terrorist activi-
ties" are not defined in the draft and are not subject to independent review. Both secret
detention and secret arrest provisions include a "catch-all" clause ("or other serious

104. Id. at 95.

105. Id. at 98.

106. See generally Jerome A. Cohen & Yu Han, China's Struggle for Criminal Justice, U.S.-ASIA LAW INSTi-
TUTE (Sept. 27, 2011), http://www.usasialaw.org/?p=5928.

107. See Office of the Spokesperson, U.S. Dep't ofJustice, Question Taken at Daily Press Briefing (Aug. 31,
2011), http://www.state.gov/r/pa/prs/ps/2011/08/171320.htm.

108. Press Release, Comm'n on Human Rights, China: U.N. Expert Body Concerned About Recent Wave
of Enforced Disappearances, U.N. Press Release HR/CN (Apr. 8, 2011), http://www.ohchr.org/en/New-
sEvents/Pages/DisplayNews.aspx?NewslD= 10928&LanglD=E.

109. See He Weifang, Zbe Yang De Li Fa Wei Bei Le Zheng Fu De Cheng Nuo (
[This Kind of Legislation Broke the Government's Promise], CAIJING (f.qpg) [FiNANCIAL NETWORK] (Sept. 2,
2011), http://www.caijing.com.cn/2011-09-02/110839364.html; Donald Clark, More on Proposed Revisions to
China's Criminal Procedure Law, CHnNESE LAW PROF BLOG (Oct. 9, 2011), http://lawprofessors.typepad.com
china.law.prof blog/2011/10/more-on-proposed-revisions-to-chinas-criminal-procedure-law.html; Chris
Buckley, China Announces Plans to Boost Secret Detention Powers, REUTERS NEWS (Aug. 30, 2011, 9:41 AM),
http://www.reuters.com/article/2011/08/30/us-china-law-detention-idUSTRE77T2HJ20110830.

110. Zhong Hua Ren Mm Gong He Guo Xing Shi SU Song Fa ([,X, l $ -i ) [Criminal
Procedure Law of the People's Republic of China] (promulgated by the Standing Comm. Nat'l People's
Cong., Mar. 17, 1996) art. 58, available at http://www.law-lib.com/law/law-view.asp?id=3

2
1.

111. Amendments, supra note 96, 1 30.

112. Id.
113. Id. at 36; see also Guo Zhiyuan, Professor, Chinese U. Pol. Sci. & L., Presentations at the U.S.-Asia Law

Institute, NYU School of Law: Chance and Challenge for Chinese Criminal Procedure Law Reform (Sept.
13 & 19, 2011), available at http://www.usasialaw.org/wp-content/uploads/2011/09/20110926-Chance-and-
Challege-for-Chinese-Criminal-Procedure-Law-Reforn.pdf.

114. Amendments, supra note 96, T 39.
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crimes"), which was considered by some legal scholars to conflict with the International
Convention on Civil and Political Rights (ICCPR)."15

The proposed amendments will be discussed and likely passed by the NPC in March
2012.116

VI. Choice of Law for Foreign Related Civil Disputes

The Law of the Choice of Law for Foreign Related Civil Disputes (Law),117 effective
April 2011, provides choice of law rules for foreign-related civil suits in specific areas such
as civil subjects, marriage and family, inheritance, property, contracts, and IP rights." 5 It
also systematically summarizes and codifies general principles of existing Chinese conflict
laws and practices including: (1) the mandatory rule principle; 119 (2) the party autonomy
principle; I2 0 and (3) the most significant contact test.12'

Chinese law has to be applied when either public interest or specific Chinese laws re-
quire. In the absence of mandatory rules, private parties may expressly choose the law of a
particular country to govern. 122 Where neither the mandatory rule principle nor the party
autonomy principle applies, the most significant contact test is applied. In general, the
law provides an integrated framework for future Chinese private foreign civil actions.

VII. CIETAC

Recent years have seen a steady increase in the number of arbitration proceedings in-
volving Chinese entities. All "domestic" disputes (which include most disputes between
mainland Chinese entities, even if those entities are foreign-owned-with Hong Kong
being "foreign" for this purpose) must be heard under the auspices of an arbitral institu-
tion registered in mainland China. The most important arbitral institution within the
mainland by far is the China International Economic and Trade Arbitration Commission
(CIETAC).

Proposed revisions to CIETAC's rules are anticipated to come into effect early in 2012.
Available drafts contain some useful clarifications and improvements, although they do
not contain dramatic changes. The revisions would make it easier for the parties to agree,
with the consent of the tribunal, to exchange pleadings and other correspondence di-

115. See He Weifang, supra note 109; International Covenant on Civil and Political Rights (ICCPR), G.A.
res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171 (Mar.
23, 1976).
116. Chen Guangzhong, Xing Su Song Fa Xiu Gai Zbong De Ji Ge Zbong Dian Wen Ti

i -, [ [A Few Important Issues in Revising the Criminal Procedure Law], NAT'L PEO-
PLE'S CONG. (Aug. 24, 2011), available at http://www.npc.gov.cn/huiyi/lfzt/xsssfxg/2011-08/24/con-
tent 1666933.htm.
117. She Wai Min Shi Guan Xi Fa Lv Shi Yong Fa ( [The Law of the Choice of

Law for Foreign Related Civil Disputes] (promulgated by the Standing Comm. Nat'l People's Cong. Oct. 28,
2010, effective Apr. 1, 2011), available at http://en.pkulaw.cndisplay.aspx?cgid=139684&lib=law.
118. Id. at chs. 2-7.
119. Id. arts. IV-V.
120. Id. art. ImI.
121. Id. arts. I, XLI.
122. See, e.g., id. arts. XVI-XVII, XLI, XLII.
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rectly.123 This new flexibility could help to alleviate current bottlenecks. In addition,
CIETAC would be able to accept both contractual and non-contractual commercial dis-
putes as long as an arbitral agreement exists between the parties.' 24 While applications for
the preservation of property or for the protection of evidence would still be submitted to
CIETAC to forward to the relevant court, requests for other types of interim measures
could be submitted to the tribunal. 125 There would no longer be a requirement that the
tribunal bases its award, not only on the facts and in accordance with the law and the
contract, but also "with reference to international practices and in compliance with the
principle of fairness and reasonableness." 126 The threshold for invocation of special
"Summary Procedure" rules would increase from 500,000 RMB to two million RMB.127
Finally, although the Chinese language will be the default if the parties have not otherwise
agreed, CIETAC can "designate any other language as the official language for the arbi-
tration, having regard to the circumstances of the case."'128 Taken in combination, the
proposed revisions would move the CIETAC Rules progressively closer to international
practice.

VIII. Hong Kong's New Arbitration Ordinance 129

On June 1, 2011, Hong Kong's new arbitration law, the Arbitration Ordinance Cap.
609 (Ordinance), came into effect. 130 The Ordinance generally removes the previous dis-
tinction between 'domestic' and 'international' arbitrations. Accordingly, providing for
arbitration in Hong Kong will not need to differentiate between international and domes-
tic proceedings.

The Ordinance largely adopts the UNCITRAL Model Law (Model Law)' 3' with effect
for all arbitrations in Hong Kong. 132 Hong Kong's new arbitration regime thus generally
reflects best international practices in terms of, e.g., broad-party autonomy, extensive tri-
bunal powers, 133 and minimal court interference. 134 However, certain provisions of the

123. CIETAC Arbitration Rules (promulgated by the China Council for the Promotion of International
Trade/China Chamber of International Commerce, effective Mar. 1, 2012) art. 18 (China) [hereinafter Pro-
posed Rules].
124. Id. art. 3.
125. Id. art. 21.
126. CIETAC Arbitration Rules (promulgated by the China Council for the Promotion of International

Trade/China Chamber of International Commerce, Jan. 11, 2005, effective May 1, 2005) art. 43.1 (China)
[hereinafter Existing Rules]; Proposed Rules, supra note 123, art. 47.
127. Existing Rules, supra note 126, art. 50; Proposed Rules, stepra note 123, art. 54.
128. Existing Rules, supra note 126, art. 67; Proposed Rules, supra note 123, art. 71.
129. The views expressed herein do not necessarily reflect the views of Shearman & Sterling LLP or its

clients.
130. Hong Kong Arbitration Ordinance, Cap. 609, Ord. No. 17, 2010 [hereinafter Cap. 609 or Ordinance],

available at http://www.legislation.gov.hk/blis-pdf.nsf/6799165D2FEE3FA94825755E033E532/CO5151C7
60F783AD482577D900541075/$FILE/CAP-609-ecb5.pdf (last visited Nov. 24, 2011) (replacing Hong
Kong Arbitration Ordinance, Cap. 341, Ord. No. 22, 1963 [hereinafter Cap. 341], available at http://www.
wipo.int/wipolex/en/text.jsp?file-id=182024 (last visited Feb. 20, 2012)).
131. UNCITRAL Model Law on International Commercial Arbitration 1985 with Amendments as Adopted

in 2006, G.A. Res. 61/22, U.N. Doc. A/61/453 (Dec. 4, 2006), available at http://www.uncitral.org/pdf/en-
glish/texts/arbitration/ml-arb/07-86998_Ebook.pdf.
132. Cap. 341, supra note 130, § 34C.
133. Cap. 609, supra note 130, § 34 (giving full effect to Article 16 of the Model Law).

SPRING 2012



534 THE INTERNATIONAL LAWYER

ordinance diverge from the Model Law, including: (a) rules on the recognition and en-
forcement of interim measures 135 and arbitral awards 3 6 and (b) assignment of functions of
arbitration assistance and supervision to the Hong Kong International Arbitration Centre
(HKIAC) as a non-judicial authority.137

For a transitional period, certain key features of the old domestic arbitration regime will
continue to apply to arbitration agreements that provide for 'domestic' arbitration and
that were entered into before or within six years of the new law coming into effect.13 s

These provisions primarily provide for greater intervention by Hong Kong's courts. The
parties to any domestic or international arbitration may also expressly 'opt-in' to any or all
of the provisions set out in Schedule 2 of the Ordinance. 139

A. INTERIM MEASURES AND PRELIMINARY ORDERS

An arbitral tribunal can now order interim measures directed at: (a) maintaining or
restoring the status quo, (b) protecting the arbitral process, (c) preserving assets out of
which a subsequent award may be satisfied, and (d) preserving evidence. 4° Moreover, an
arbitral tribunal is also empowered to issue preliminary orders directing a party not to
frustrate the purpose of interim measures. 14' Finally, the new Ordinance now expressly
states that Hong Kong courts may, in certain circumstances, grant interim relief in aid of
arbitrations outside Hong Kong. 142

B. CONFIDENTIALITy

The Ordinance introduces an explicit confidentiality obligation. 143 Arbitration-related
court proceedings are now generally to be heard in camera,144 unless the court orders
proceedings to be heard in open court. 45

C. 'MEDIATION-ARgITRATION' AND 'ARBITRATION-MEDIATION' PROCEDURES

Conciliation procedures' 46 have been replaced with mediation. 147 Parties may conduct
"mediation-arbitration" or "arbitration-mediation" proceedings, alternating between the
two forms, subject to written consent by the parties.

134. Id. § 12 (giving full effect to Article 5 of the Model Law).
135. Id. §§ 4-5.
136. Id. §§ 82-98.
137. Id. § 13.
138. Id. §§ 100-04.
139. Id. § 99.
140. Id. § 35 (giving effect to Article 17 of the Model Law).
141. Id. §§ 37-38.
142. Id. § 45(5).
143. Id. § 18.
144. Id. § 16(1).
145. Id. § 16 (2).
146. Cap. 341, supra note 130, §§ 2A-2B.
147. Cap. 609, supra note 130, §§ 32-33.
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D. COSTS

The new law contains considerably more detailed provisions on the costs of the pro-
ceedings.14 8 It is now the arbitral tribunal that, as a matter of principle, determines the
costs of the proceedings (including the arbitral tribunal's fees and expenses).' 49

E. ENFORCEMENT

Enforcement of arbitral awards remains significantly the same as under the old law.150

148. Id. §§ 74-76.
149. Id. §§ 74(1), 75(1).
150. Id. § 84(1).
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