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I. INTRODUCTION

A IR CARRIERS IN 1999 and the first half of the year 2000

were seemingly as busy in the courtroom as they were in the
skies. During this period, air carriers faced a wide range of legal
issues-from traditional wrongful death and personal injury litigation surrounding recent and past airline accidents to intriguing interpretive questions regarding the latest legislative and
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industry initiatives. Recent problems such as the skyrocketing
number of consumer complaints and the phenomenon of "air
rage" presented novel legal challenges to the industry. In an
unprecedented development, which some fear may be a disturbing new trend, air carriers and other entities involved in airline accidents have faced criminal prosecution. This article
summarizes significant developments in pending air carrier litigation in 1999 and the first half of the year 2000.
II.
A.

MAJOR ACCIDENT LITIGATION

ALAsKA AIRLINES FLIGHT 261-JANuARY 31, 2000

On January 31, 2000, all 88 passengers and crew aboard
Alaska Airlines Flight 261 died when the plane crashed into the
Santa Barbara Channel, forty miles northwest of Los Angeles.
Flight 261 had departed from Puerto Vallarta, Mexico and was
en route to San Francisco when the crew reported problems
with the aircraft's stabilizer trim. Ten minutes later, the plane
crashed approximately nine miles from the mainland coast and
three miles from a few small California islands. Official investigations into the cause of the crash have focused on the stabilizer
failure reported by the pilots.'
Several wrongful death suits have been filed by surviving relatives of Flight 261 victims. 2 When the first wrongful death actions were filed in February, 2000,1 the location of the crash
(nine miles from the coast of California) made it likely that the
parties would contest the applicability of the 1920 Death on the
High Seas Act (DOHSA).' DOHSA, by its terms, applies to any
"wrongful act, neglect, or default occurring on the high seas beyond a marine league from the shore of any State, or the District
of Columbia, or the Territories or dependencies of the United
States."5 Under DOHSA, planes that crash on the "high seas"
are subject to different legal rules than planes that crash on U.S.
soil. 6 In April 2000, President Clinton signed the Wendell H.
Ford Aviation Investment and Reform Act for the 21st Century
(also known as FAIR-21), amending DOHSA in two respects,
I See Report: Alaska Air Didn't Fix Part (Jul. 21, 2000), at http://
www.worldnews.com/?t=print.txt&action=display&article=2814891
[hereinafter
Alaska Air].
2 See id.

" See id.
4 See 46 U.S.C. app. §§ 761-768 (1994).
5 See id. at app. § 761.

6 See id. at app. §§ 761-768.
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both of which significantly affect the Alaska Airlines Flight 261
litigation, as well as several other ocean air crashes discussed
below.'
Before April 2000, DOHSA limited plaintiffs' recovery to pecuniary damages only and barred claims seeking punitive damages.' FAIR-21 amended DOHSA to provide that "additional
compensation for nonpecuniary damages for wrongful death of
a decedent is recoverable. Punitive damages are not recoverable."9 In the wrongful death actions against Alaska Airlines, application of the amended DOHSA would no longer prevent
plaintiffs from recovering for the loss of care, comfort and companionship otherwise available under state law. l0
Before FAIR-21, the "high seas" under DOSHA had been interpreted as encompassing the area "beyond a marine league
[three nautical miles] from the shore of any State."'" Despite
the seemingly straightforward measure of three nautical miles,
the definition of the "high seas" had been uncertain since 1988
because DOHSA could also be read to suggest that "high seas" is
synonymous with "international waters," the area beyond the territorial waters of the nearest coastal country.' 2 Before 1988, the
U.S. territorial waters extended a marine league from the
coast-the same three nautical miles mentioned in DOHSA. In
1988, however, President Reagan issued a Proclamation that the
U.S. territorial waters extend twelve nautical miles from the U.S.
coast, the typical boundary of maritime nations. 3 The resulting
conflict between the three nautical mile "marine league" mentioned in the statute and the twelve nautical mile boundary decreed for U.S. territorial waters led to vigorous litigation
regarding the DOHSA boundary. Alaska Airlines Flight 261
crashed nine miles from shore-the ambiguous zone between
the two definitions of the "high seas."
FAIR-21 seeks to resolve the uncertainty of DOHSA'sjurisdictional boundary in favor of the twelve-mile line. The amendment to DOHSA provides that "whenever the death of a person
7 See Wendell H. Ford Aviation Investment and Reform Act for the 21st Century, Pub. L. No. 106-181, § 404, 114 Stat. 61 (2000).
8 See 46 U.S.C. app. § 762.
9 § 404(b)(2), 114 Stat. at 131.
10 See Crash victims' families laud bill passage (Mar. 9, 2000), at http://
www.airdisaster.com/news/0300/09/news3.html.
II In reAir Crash Off Long Island, N.Y., on July 17, 1996, 209 F.3d 200, 205 (2d
Cir. 2000).
12 See id. at 206.
13 See id. at 212
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shall be caused by wrongful act, neglect, or default occurring on
the high seas 12 nautical miles or closer to the shore of any
State... this Act shall not apply."' 4 FAIR-21 also codifies Presi-

dent Reagan's decree changing the definition of "international
waters" from three to twelve nautical miles from the U.S. coast.
These changes were made retroactive to July 16, 1996 (the day
before the crash of TWA Flight 800 discussed below).1
In addition to the DOSHA issues and numerous civil lawsuits
that Alaska Airlines is likely to face, the airline is also the subject
of a criminal irivestigation concerning its maintenance operations. Reports indicate that the criminal investigation is focusing on the airline mechanics' alleged decision not to replace the
worn stabilizer, the part that is a suspected cause of the crash."c
B.

EGYPTAIR FLIGHT 990-OCTOBER 31, 1999

On October 31, 1999, all 217 people on board EgyptAir Flight
990 died when the plane crashed into the Atlantic Ocean approximately sixty miles off the Massachusetts coast shortly after
taking off from New York on a nonstop flight to Cairo. 17 There
has been much speculation concerning the cause of the crash.
While early reports suggested that one of the co-pilots may have
deliberately crashed the plane, National Transportation Safety
Board ("NTSB") officials have seemingly backed away from this
position and the investigation into the accident is ongoing."8
In November 1999, the first wrongful death action arising
from the crash was filed in United States District Court in New
York."t The suit names both EgyptAir and the manufacturer of
the plane, Boeing, and seeks $50 million in damages.2" Defendants will claim that DOHSA insulates them from exposure to punitive damages, as the plane went down some sixty miles from
the U.S. coast, well beyond the twelve-mile boundary for U.S.
territorial waters. Although the definition of the "high seas" has
been heavily litigated in recent years, there should be little quesI" § 404(a) (2), 114 Stat. at 131.
15

See id.

11 See Alaska Air, supra note 1.
17 See EgyjpAir To Offer Cash Advances To Families (Nov. 20, 1999), at http://
news.airwise.com/stories/99/11/943093157.html.
18

See id.

1 See Wrongful Death Claim Over EgyptAir 990 Filed In New York (Nov. 18, 1999),
at http://news.airwise.com/stories/99/11/942923061.html.
20 See id.
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tion that EgyptAir Flight 990 went down in seas covered by
DOHSA.
Another issue in the EgyptAir litigation will be the effect of
the International Air Transport Association Intercarrier Agreement on Passenger Liability and Measures of Implementation
Agreement (hereinafter collectively referred to as the "IATA
Agreements").21 Under the new IATA Agreements, which had
been signed by EgyptAir at the time of the crash of Flight 990,
signatory air carriers have, in essence, contractually agreed to
waive the liability cap under the Warsaw Convention and to
waive the defense under Article 20(1) of the Warsaw Convention-that the carrier took "all necessary measures to avoid the
damage or that it was impossible for them to take such measures"-up to 100,000 Special Drawing Rights ("SDRs") (approximately $135,000) .22
Most significantly, under this new regime, plaintiffs will no
longer need to demonstrate "willful misconduct" by the air carrier, as was required previously under the Warsaw Convention to
avoid the traditional $75,000 cap on liability. 23 Instead, the

IATA Agreements provide that the carrier's only defense to liability above 100,000 SDRs is that it took "all necessary measures"
to avoid the damage, or that it was "impossible" to do S0.24 Assuming that IATA Agreements are applied in the EgyptAir case,
this litigation will present new opportunities for the court to
ascribe meaning to this language, which was included in the
Warsaw Convention but was rarely raised or defined in prior air
crash cases.
C.

AMERICAN AiRLINEs FLIGHT

1420-JUNE 1, 1999

On June 1, 1999, eleven people were killed and many more
were injured as a result of the American Airlines Flight 1420
accident in Little Rock, Arkansas. 25 After landing in thunderstorms and heavy rain, the plane, an MD-82, skidded past the
end of the runway, went down an embankment, and slammed
into a number of radio towers and runway lights.26
21 See generally, Diamba Cortes v. American Airlines, Inc., 177 F.3d 1272, 1282,
n. 5 (11th Cir. 1999).
22
23
24
25

See 49 U.S.C. § 40105 art. 20(1) (1994).
See id.
See id.

See NTSB News and Events, Public HearingJanuary 26-29, 2000, Little Rock,
Arkansas, at http://www.ntsb.gov/events/2000/991420/default.htm.
26 Id.
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It has been reported that wind shear, a sudden and violent
change of wind direction close to the ground, may have caused
the accident. Investigators also are looking into whether the pilots might have neglected to set the spoilers and are considering
the issue of pilot fatigue. The flight's co-pilot, who survived the
crash, allegedly had been awake for sixteen and one-half hours
and on duty for more than thirteen hours the day of the crash.27
Injured survivors and family members of passengers killed in
the crash have filed a number of lawsuits in state and federal
courts.28 Plaintiffs allege that American Airlines and its parent
company, AMR Corporation, were negligent in training their pi29
lots, and that the pilots failed to follow a landing checklist.
The federal court actions have been consolidated for multi-district litigation ("MDL") proceedings in the Eastern District of
Arkansas before Judge Henry Woods.3
D.

SWISSAIR FLIGHT 111-SEPTEMBER 2,

1998

On September 2, 1998, Swissair Flight 111, a McDonnell
Douglas MD-11 en route from New York City to Geneva, crashed
off the coast of Blandford, Nova Scotia.3 All 229 people on
board were killed.12 The investigation of the crash is ongoing,
but preliminary reports indicate that a major fire erupted in the
cockpit or avionics bay below, possibly caused by the faulty installation of a flight entertainment system. Swissair has stated
that it does not expect a final report on the crash until the second half of 2000.11 Numerous suits have been filed against Swissair, Delta Airlines (Swissair's domestic partner), McDonnell
Douglas, and Boeing (the successor in interest to McDonnell
Douglas). 4 Prior to the crash of Flight 111, Swissair had executed the IATA Agreements waiving the Warsaw Convention's
27 See FAA Says Little Rock Crash Jet Was Warned (Dec. 22, 1999), at http://
news.airwise.com/stories/99/12/945865011 .html.
28 See Survivors Sue Over Flight 1420 (June

14, 1999), at http://
news.airwise.com/stories/99/06/929349735.html [hereinafter Survivors].
29 See id.
30 See In re

Aircraft Accident at Little Rock, Arkansas, June 1, 1999, 99 CV-1308
(Conditional MDL Transfer Order entered 1/31/2000).
31 See Swissair, Delta Move to Dismiss Punitive Damages Claims, 18 Av. Litig. Rep.
(Andrews), at 3 (Feb. 23, 2000) [hereinafter Swissair].
32 See NTSB Preliminary Report, ID No. DCA98RA085. at http://
www.ntsb.gov/aviation/DCA/a8A085.htm.
33 See Plaintiffs Say Warsaw Inapplicable to SR Technics, S-Air Group, 19 Av. Litig.
Rep. (Andrews), at 3 (Mar. 14, 2000) [hereinafter Plaintiffs].
34 See id.
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liability cap and providing that the airline's only defense to
claims above 100,000 SDRs is that it took "all necessary measures" to prevent the accident or that it was "impossible" to take
such measures."
Approximately 170 cases have been consolidated and transferred for MDL proceedings before Judge James T. Giles in the
Eastern District of Pennsylvania. The litigation raises a number
of important issues, including the applicability of DOHSA,36
which, as discussed above, provides that punitive damages are
unavailable to any plaintiff as a matter of law. 37 Defendant Boeing has filed a motion to strike plaintiffs' punitive damages
claims on the basis that DOHSA applies. 8 The plaintiffs, on the
other hand, contend that DOHSA does not apply because the
Swissair crash occurred in Canada's territorial waters. 9
Defendants Swissair, Boeing, SR Technics AG, S-Air Group,
and Delta also have moved to dismiss punitive damage claims
against them, arguing that the Warsaw Convention bars the recovery of such damages.". On January 20, 2000, plaintiffs responded to defendants' motion without contesting the nonavailability of punitive damages against Swissair and Delta. In
their response, plaintiffs contend that the Convention does not
cover Boeing and SR-Technics because it "applies only to the
'carrier' and does not govern the conduct of [the aircraft manufacturer Boeing, or the conduct of SR Technics] in handling a
major modification to the aircraft, the installation of the inflight entertainment system."41

E.

KoREAN AIRLINES FLIGHT 801-AUGUST 6,

1997

On August 6, 1997, Korean Airlines Flight 801 crashed three
miles short of the runway at Agana Airport, Guam. Of the 254
persons on board the aircraft, only twenty-nine survived the accident. Lawsuits against Korean Airlines, Serco Management Services (the private contractor that managed the Federal Contract
Control Tower at the airport) and the United States were consolidated for pretrial MDL proceedings before Judge Hupp in
See supra, note 22.
U.S.C. app. §§ 761-768 (1994).
'17 See supra notes 8-9 and accompanying text.
318
See Swissair, supra note 31.
- See Plaintiffs, supra note 33.
40 See Swissair, supra note 31.
41 Plaintiffs, supra note 33.
35

36 See 46
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the Central District of California.42 An important issue that was
resolved early in the proceedings was whether the Warsaw Convention's liability cap applied, or whether the IATA Agreements,
to which Korean Airlines was a signatory, were in effect on the
day of the accident, thereby rendering the Warsaw cap inapplicable. The court held that the IATA Agreements were in effect
and therefore the Warsaw limits did not apply.
In another significant ruling by the court in January 1999, the
court denied Korean Airlines' motion to dismiss certain indemnity and contribution claims brought by Serco and the United
States. Korean Airlines contended that, in cases where the
United States and Serco had been sued by plaintiffs for whom
there was no Article 28 jurisdiction in the United States, Serco
and the United States should be barred from seeking contribution and indemnity from Korean Airlines in the U.S. The court
rejected this argument, and held that the indemnity claims were
independent of the passenger claims and therefore not governed by the requirements of Article 28. However, the court
recognized that the third-party indemnity claim must be limited
by the Convention to the extent that the carrier's liability would
be limited in claims brought by passengers under the
Convention.
F.

TRANS WORLD AIRLINES FLIGHT 800-JULY

17, 1996

On July 17, 1996, TWA Flight 800 crashed into the Atlantic
Ocean about eight miles south of East Moriches, New York, after
taking off for Paris, France, from John F. Kennedy International
Airport. All 230 people on board were killed.13 The investigation into the accident is ongoing and the cause of the crash has
not been firmly established.
Families of the passengers killed in the crash filed suits against
Boeing and TWA starting in October 1996 and the cases were
ultimately consolidated and transferred to the Southern District
of New York in February 1997 for MDL proceedings." Boeing,
TWA, and Hydro-Aire, Inc. (the fuel pump manufacturer) have
been named as defendants in the MDL litigation and discovery
is proceeding.4 "
-12

See In reAir crash at Aguna, Guena, MDL1237, CV 97-7023 HLH (C.D. Cal.).

43 See In Re Air Crash Off Long Island, N.Y., on July 17, 1996, No. 96-C7986,

1998 U.S. Dist. LEXIS 8044, at *3 (S.D.N.Y. 1998).
44 See In Re Air Crash Off Long Island, 1998 U.S. Dist. LEXIS 8044, at *4.
45 See id. at *2-3.
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The TWA 800 parties zealously litigated the definition of the
"high seas." Their exhaustive efforts ultimately produced the
last court ruling on the DOHSA boundary before the FAIR-21
amendments. Defendants initially filed a motion to dismiss
plaintiffs' claims for non-pecuniary damages, arguing that because the crash occurred beyond a marine league (in this case
eight nautical miles) from the New York shoreline, DOHSA controlled all cases resulting from the accident.46 Plaintiffs contended that DOHSA did not apply to this accident, arguing, inter
alia, that "high seas" and "beyond a marine league from the
shore" were independent conditions, which both must be met
before DOHSA may be applied, and that President Reagan's
Proclamation in 1988, establishing the boundary for U.S. territorial waters at twelve nautical miles, changed the boundary of the
"high seas" under DOHSA.47 Moreover, like the plaintiffs in the
Swissair litigation (discussed above) plaintiffs here claimed that
the definition of "high seas" and "territorial seas" could not
overlap.48
Judge Robert W. Sweet denied defendants' motion to dismiss
in 1998. 49 Judge Sweet concluded that "[i]n sum, the plain
meaning of the text requires the Court to give independent
meaning to the phrase 'high seas' and 'beyond a marine
league,' and this interpretation is consistent with other sections
of the statute and the legislative history."5"' Moreover, the court
found that "the 'high seas' are the waters beyond the territorial
sea" and that, since President Reagan's Proclamation extended
the territorial sea to twelve miles from the shore, the Flight 800
accident (which occurred eight miles from shore) did not occur
on the "high seas. '"'

Given these findings, the court concluded

that DOHSA did not apply.52
Defendants appealed Judge Sweet's decision to the Second
Circuit. The defendants challenged the judge's interpretation
of "high seas," contending that such an interpretation of the
phrase did not align with the congressional intent in adopting
DOHSA.53 On March 29, 2000, just one week before President
46, See id. at *5-6.
47

See id. at *6-7

48 See id. at *7.
49 See id. at *2.
50 In re Air Crash off Long Island, 1998 U.S. Dist. LEXIS 8044, at *22.
51 Id. at *32.
52
53

See id. at *33.
See In Re Air Crash Off Long Island, 209 F.3d at 206.
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Clinton signed the FAIR-21 amendments to DOHSA into law,
the Second Circuit held that President Reagan's 1988 Proclamation moved the starting point of DOHSA from three to twelve
miles offshore.5 4 Consequently, the TWA 800 crash eight miles
off the coast of Long Island occurred within the territorial waters of the U.S. and was not covered by DOHSA.
In October 1999, Judge Sweet declined to dismiss claims by
the relatives of forty-five French decedents on forum non conveniens grounds. 5 Although the judge found that France qualified as an adequate alternative forum, and although the
defendants said they would not contest liability in the cases if
they were refiled in France, the court stated that public interest
factors weighed heavily in favor of keeping all the trials in the
United States.5 6 The court focused on the extensive and costly
investigation already undertaken in the United States and the
fact that since only the French cases would be dismissed, the
remainder of the claims would still proceed in this country.5 7
G.

VALUJET FLIGHT

592-MAY 11, 1996

On May 11, 1996, ValuJet Flight 592, a DC-9, crashed in the
Florida Everglades about ten minutes after takeoff from Miami
International Airport on a flight to Atlanta, Georgia. 8 All 105
passengers and five crew members died in the accident." - The
NTSB determined that the crash was caused by a fire in the
cargo hold, ignited by oxygen canisters, and cited (1) the failure
of SabreTech to properly prepare, package, and identify
unexpended chemical oxygen generators before presenting
them to Valujet for carriage; (2) the failure of Valujet to properly oversee its contract maintenance program to ensure compliance with maintenance, maintenance training, and hazardous
materials requirements and practices; and (3) the failure of the
Federal Aviation Administration (FAA) to require smoke detec54 See id. at 213.
55 See In reAir Crash off Long Island, N.Y., on July 17, 1996, 65 F. Supp 2d. 207,

209 (S.D.N.Y. 1999).
56 See id. at 217.

See id. at 217-18.
See NTSB Aircraft Accident Report, NTSB/AAR-97/06, DCA96MA054, availableat
http://www.ntsb.gov/aviation/DCA/96A054.htm (last visited Aug. 22, 2000)
[hereinafter NTSB Report].
59 See Press Release, Katherine Fernandez Rundle, Miami-Dade County State's
Attorney (July 13, 1999), available at http://www.state.fl.us/sal I/press/
19990713_valujet.htm [hereinafter Press Release].
57
58
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tion and fire suppression systems in class D cargo
compartments.6"
A number of cases were filed against Valujet and SabreTech,
primarily in Florida state and federal courts. By the end of 1999,
Valujet, now AirTran Airlines, and SabreTech had settled most
lawsuits brought by families of passengers, but a few cases are
still pending.6
In addition to the civil litigation arising from the crash, on
July 13, 1999, grand juries returned both state and federal indictments against SabreTech and three company employees,
two mechanics and a vice-president of maintenance. 62 According to the Miami State's Attorney, Valujet hired SabreTech to
refurbish three MD-80 aircraft owned by the airline, and to remove certain expired oxygen generators from those aircraft. Instead of disposing of those generators lawfully, as hazardous
waste, SabreTech employees allegedly attempted to disarm the
generators, boxed them and loaded them onto Valujet Flight
592.63 NTSB investigators determined that those canisters ignited in the cargo hold of the airplane, ultimately causing the
crash, which killed 110 people.64 The 221-count state criminal
indictment includes one count of illegal transportation of hazardous waste (a third degree felony), 110 counts of third degree
felony murder, and 110 counts of manslaughter (a second degree felony). 65
A twenty-four-count federal indictment was also filed in the
U.S. District Court for the Southern District of Florida.66 The
indictment charged SabreTech and the three employees with
conspiracy to make false statements to the FAA, handling the
hazardous oxygen generators with "gross disregard" for safety,
failing to properly train employees, and making false statements
on work cards. The indictment further charged SabreTech for
numerous violations of federal regulations on the transportation
of hazardous materials.67 The indictments represent the first
time in U.S. history that criminal charges have been filed against
NTSB Report, supra note 59.
See Catherine Wilson, Relatives of Valujet Crash Victims Disappointed by Mixed
Verdict (Dec. 7, 1999), at http://www.foxnews.com/fn99/national/120799/
valujet.sml [hereinafter Wilson].
62 See Press Release, supra note 60.
63 See id.
60
61

64
65
66
67

See id.

See id.
See United States v. SabreTech, Inc. (S.D. Fl., filed July 13, 1999).
See Press Release, supra note 60.
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a company and maintenance worker after an accidental airplane
crash.
U.S. District Judge James Lawrence King placed the criminal
case on a fast track and the SabreTech trial proceedings began
on November 15, 1999, just five months after the indictments
were handed down. On December 6, 1999, SabreTech was convicted of eight counts of recklessness in the handling of hazardous materials and one count of failing to provide adequate
training in handling hazardous materials.6" The company was
cleared of charges of conspiracy, falsifying repair records, placement of a destructive device on the plane, and other hazardous
materials counts.69 The two former SabreTech employees ultimately brought to trial, a maintenance supervisor and a
mechanic, were acquitted of conspiracy and falsifying
paperwork on tasks that they performed months before the
crash.'
SabreTech also faces $2.25 million in civil fines, which it is
currently challenging.7 The state criminal charges of third-degree murder and manslaughter are still pending.7 12
In another litigation development stemming from the Valujet
crash, in September, 1999, a federal judge in Atlanta ruled to
allow Valujet's successor, AirTran Airlines, to pursue its libel suit
against the publishers of the Cleveland Plain Dealer. 73 The January 1998 front-page story, "New Name, [O]ld Problems for
Valujet," reported FAA preliminary findings of safety defects,
falsified documents, faulty repairs, and negligent supervision by
the airline.74 The story, based on "internal Federal Aviation Administration documents obtained by The Plain Dealer," alleged
that inspectors had uncovered "serious safety violations. 75
AirTran sued the newspaper in June 1998, claiming the article
damaged the company's reputation, and included false and defamatory statements made with malice. 76 The newspaper moved
for summary judgment, arguing that the article was an accurate
68

See Wilson, supra note 62.

69 See id.
70 See id.
71

See id.

See id.
73 See AirTran Airlines, Inc. v. Plain Dealer Publ'g Co., 66 F. Supp 2d. 1355,
1370 (N.D. Ga. 1999).
74 See id. at 1357.
72

75 Id.
76

See id. at 1359.
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summary of an official government document. 7 The court denied the newspaper's motion, holding that the paper had failed
to submit evidence identifying the documents and reports referred to in the article. The court stated that "[w]ithout all the
underlying documents, the court cannot determine whether the
Article constitutes a fair and honest reporting" of the FAA documents. 8 The parties have since proceeded with discovery. An
important question left open for trial in the case is whether
leaked, preliminary, unofficial, or non-public drafts of FAA documents are covered under the fair reporting privilege.
H.

AMERICAN AIRLINES FLIGHT 965-DECEMBER

20, 1995

On December 20, 1995, American Airlines Flight 965, en
route from Miami to Cali, Colombia, flew off course and crashed
into a mountain, killing 151 passengers, both pilots, and all sixcabin crew members."M In lawsuits filed against American and
the pilots, plaintiffs alleged that although both pilots had received special training for landing at South American airports,
evidence recovered from the plane showed that the pilots failed
to follow prescribed procedures for landing at the airport and
made critical errors in judgment."'
The pending Flight 965 litigation has raised a number of important issues. In a recent decision, the U.S. Court of Appeals
for the Eleventh Circuit ruled that a subjective rather than objective test governs whether an air carrier acted with "willful misconduct" and therefore may be held liable for passenger injuries
in excess of the Warsaw Convention's liability cap. 8
Previously, the federal court in the Southern District of Florida presiding over the MDL pretrial proceedings had granted
summary judgment to plaintiffs who contended that the pilots'
willful misconduct in crashing the plane rendered the Warsaw
Convention's $75,000 cap on liability inapplicable.82 The court
ruled that American acted with "willful misconduct" as a matter
of law-that no reasonable jury could find the pilots' actions
77 See id. at 1360.
at 1361.
79 See In Re Air Crash Near Cali, Colom. on Dec. 20, 1995, 985 F. Supp. 1106,
78 Id.

1109 (S.D. Fla.1997), affd in part, vacated in part, Piamba Cortes v. Am. Airlines,
177 F.3d 1272 (11th Cir. 1999).
80 See id. at 1110-11.
81 SeePiamba Cortes v. Am. Airlines, Inc., 177 F.3d 1272, 1276 (11th Cir. 1999),
cert. denied, 120 S. Ct. 980 (2000).
82 See In re Air Crash Near Cali, 985 F. Supp. at 1109.
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amounted to anything less than willful misconduct." In reaching this conclusion, the court articulated an objective test for
willful misconduct. The court concluded that even if the defendant did not subjectively realize that its conduct placed passengers at significant risk of harm, plaintiffs satisfied the standard
for willful misconduct "by showing that the defendant's conduct
amounted to an extreme deviation from the standard of care
under circumstances where the danger of likely harm was plain
and obvious."84 The court specifically pointed to the pilots' decision to proceed with a nighttime descent into mountainous
terrain, even though circumstances made clear that the plane
had strayed dramatically from the planned arrival route."5
Showing an abundance of caution, however, the district court
also held in the alternative that, because the pilots decided to
continue descending even though they knew they were off
course in a dangerously mountainous region, summary judgment on the issue of willful misconduct was proper even under a
subjective test."6
In an appellate decision issued inJune 1999, the Eleventh Circuit reversed the district court's summary judgment determination on the issue of willful misconduct.87 The court held that
the Warsaw Convention, as amended by Montreal Protocol No.
4 (which the court determined clarified the definition of willful
misconduct and did not effect a substantive change in the law),
"requires a plaintiff to establish that the carrier knows that its
conduct likely will result in damage-in other words, that the
carrier has drawn an inference that a risk of harm exists." 8 This
subjective test, the court held, is the proper summary judgment
standard and "precludes a finding of liability if the fact finder
concludes that, even though a grave risk is obvious, no inference
89
can be made that the actor actually became aware of the risk.
The entry of summary judgment, the court reasoned, hinged on
a finding that a reasonable juror could only infer that the pilots
realized the aircraft was significantly off course at the time they
continued their descent-a finding that the court decided was
83 See id. at

1143-44.

Id. at 1129.
85 See id. at 1138.
86 See id. at 1154.
87 See Piamba Cortes, 177 R.3d at 1290-94.
88 Piamba Cortes, 177 F.3d at 1291.
89 Id. at 1291.
84
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not supported by the evidence.'.. Reviewing the evidence surrounding the pilots' actions, the court concluded that a fact
finder could reasonably infer that the pilots were not subjectively aware that executing the descent into Cali probably would
result in damage, and therefore the question of willful misconduct should have been left to the jury."
Although it overruled the district court on the issue of willful
misconduct, the Cortes court upheld two other district court determinations. First, the court upheld the district court's ruling
that Florida's compensatory damages law governed the plaintiff's claims filed in Florida, even though the plaintiff and plaintiff's decedent were Colombian domiciliaries.12 American had
argued that Colombian law, which imposes a cap on the recovery of non-pecuniary damages and disallows recovery of net accumulations, should apply instead. Applying the "most
significant relationship test" articulated in the Restatement (Second) of Conflict of Laws, the court admitted that the policies
"underlying each jurisdiction's compensatory damages scheme
weigh slightly in favor of applying Colombian law," but then
concluded that "the policies underlying tort law, as well as the
severe difficulties in determining and applying Colombian law,
weigh in favor of applying Florida law."'" Ultimately, the court
determined that "an overall balancing of these factors tips in
favor of applying Florida law." 94
The Cortes court also upheld the district court's refusal to apply Florida's apportionment of liability statute, under which
American sought to assign a percentage of fault to Honeywell,
Inc. (the supplier of the aircraft's flight management computer
("FMC")) and Jeppesen Sanderson, Inc. (the programmer of
the FMC) to limit the airline's liabilityY The court rejected
American's argument that under recent Supreme Court precedent in Zicherman v. Korean Airlines, 516 U.S. 217 (1996), the
Warsaw Convention's "broad language on the issue of damages
acts as a 'pass-through' to local law and thus requires the appligo See id. at 1293.
9'The court noted that the "willful misconduct" exception in the Warsaw Convention's liability cap has been rendered irrelevant in cases governed by the IATA
Agreements, wherein signatory air carriers have contractually agreed to pay all of
a passenger's damages over $130,000, unless the carrier can show it took "all
necessary measures to avoid the damage." Jt. at 1282 n.5.
q2

See id. at 1303.

Id.
Id.
95 See id. at 1305.
93

94
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cation of Florida's apportionment statute. '"" Agreeing with the
lower court's finding that "the overall scheme of liability created
by the Convention obliges the air carrier to be liable for all damage sustained by a passenger," the court noted that American
retained the right to seek contribution from potential
torrfeasors in a separate cause of action.97 Plaintiffs filed a petition for certiorari that the Supreme Court rejected on January
24, 2000.18
In American's suit for contribution, a Miami jury returned a
liability verdict on June 13, 2000. The jury found thatJeppesen
was seventeen percent liable and Honeywell was eight percent
liable for the accident. 99 American and its insurers are reported
to have paid approximately $300 million to crash victims and
families, for which they are seeking reimbursement on a proportionate basis from Jeppesen and Honeywell."" Jeppensen and
Honeywell will likely appeal.
I.

USAIR FLIGHT 427-SEPTEMBER 8, 1994

On September 8, 1994, USAir Flight 427, a Boeing 737,
crashed near Alliquippa, Pennsylvania and killed all 132 persons
on board."" The NTSB determined in 1998 that the probable
cause of the accident was loss of control resulting from difficulty
in the airplane's rudder system. Numerous lawsuits were filed,
naming USAir, Boeing, and Parker Hannifan (the designer of
the rudder power control unit) as defendants. All of the federal
cases were transferred to the Western District of Pennsylvania
for MDL proceedings. In August 1999, the MDLjudge granted
partial summary judgment to Boeing and Parker Hannifan on
punitive damages claims arising from the crash."' 2 The court
held that the laws of Washington and California, where Boeing
and Parker Hannifan respectively are headquartered, barred recovery of punitive damages based on circumstances surrounding
the deaths of the decedents. |113 Although the cases, subject to
1i ld. at 1303-04.
97 Id. at 1304.
98See Piamba Cortes v. Am. Airlines, Inc., 120 S. Ct. 980 (2000).
99 See Crash Jury Blames Computer Companies (June 14, 2000), at http://
news.airwise.com/stories/2000/06/960981113.html.
I-) See id.
101See Katonah v.USAir, Inc., 876 F. Supp. 984, 985 (N.D. Ill. 1995).
102 See In re Air Crash Near Pittsburgh on September 8, 1994, No. 94-1014
(W.D. Pa. 1999).
1.3 See id.
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the defendants' motions, had been filed in Pennsylvania, Florida, and New York, the court held that Washington and California law should be applied because the defendants' home states
had the strongest relevant interest with respect to the claims for
punitive damages. 0 4 On December 30, 1999, the MDL judge
issued an order remanding all four of the remaining cases for
trials in the courts in which the actions were originally filed.105

J.

PAN AMERICAN FLIGHT 103-DECEMBER

21, 1988

On December 21, 1988, a bomb hidden in the plane's radio
blew up PanAm Flight 103, en route from London Heathrow
Airport to John F. Kennedy International Airport in New York
City. All 259 of the passengers on board and eleven people on
the ground were killed as the plane crashed in the Scottish town
of Lockerbie.' °6 In July 1992, ajury in the U.S. District Court for
the Eastern District of New York found that Pan Am had committed acts of "willful misconduct" that contributed to the crash,
thus removing the $75,000 liability cap afforded by the Warsaw
Convention. 11 7 The Second Circuit upheld the liability ruling."' 8 Subsequently, all individual cases against Pan Am have
been decided at trial or settled.
In 1996, the Foreign Sovereign Immunities Act ("FSIA")," 9
was amended to allow suits for personal injury and wrongful
death to be brought for certain incidents (including aircraft sabotage) against nations designated by the Secretary of State as
"state sponsors of terrorism."'10 Shortly after this amendment,
plaintiffs filed claims against Libya and two individual Libyan
defendants in the Eastern District of New York."' The district
court denied Libya's motion to dismiss on grounds that the
amendment was unconstitutional and the court lacked subject
matter jurisdiction." 2 The Second Circuit affirmed the deci104 See id.
105 See id.

106See In reAir Disaster at Lockerbie, Scot. on Dec. 21, 1998, 37 F.3d 804, 811
(2d Cir. 1994).
107 See id. at 811-12.
"08

See id. at 830.

'o See 28 U.S.C. § 1605 (1994).
110 1d. at § 1605(a) (7).
I" See Rein v. Socialist People's Libyan Arab Jamahiriya, 886 F. Supp. 325, 328
(E.D.N.Y. 1998).
112 See id. at 332.
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sion. 1 On June 14, 1999, the Supreme Court denied certiorari." 4 No trial has taken place in these actions.
In 1999, insurers of Pan Am brought a similar suit against the
government of Libya seeking to recover funds spent compensating victims' families and defending litigation.' 15 On September
22, 1999, a District of Columbia federal judge denied Libya's
motion to dismiss the case.'" Judge Thomas F. Hogan held that
third-party indemnification actions were consistent with the purpose of the FSIA" 17 and that the court had personal jurisdiction
over the defendant Libya.18 The criminal trial of the two Libyan suspects implicated in the bombing began in the Netherlands on May 3, 2000."9
III.

OTHER AIR CARRIER LITIGATION INVOLVING
WARSAW CONVENTION INTERPRETATION

In addition to the Warsaw Convention issues discussed above
in connection with pending litigation arising out of major airline accidents, a number of courts in 1999 and in the first half of
2000 directly addressed the scope and application of the treaty
in other personal injury, contract, and discrimination cases
against air carriers.
A.

SUPREME COURT HOLDS CONVENTION PREEMPTS STATE

TORT ACTIONS

In ElAl IsraelAirlines, Ltd. v. Tseng,121 the Supreme Court held
that the Warsaw Convention precludes a passenger from maintaining a personal injury action under local law when such claim
does not satisfy the requirements of the Convention.' 21 In
Tseng, plaintiff Tseng was subjected to an intrusive security
13 See Rein v. Socialist People's Libyan ArabJamahiriya, 162 F.3d 748, 764 (2d
Cir. 1998) (affirming trial court holding regarding subject matter jurisdiction
and dismissing all other aspects of interlocutory appeal as non-final orders).
14 See Socialist People's Libyan ArabJamahiriya v. Rein, 527 U.S. 1003 (1999).
15 See Hartford Fire Ins. Co. v. Socialist People's Libyan Arab Jamahiriya, No.
98-3096, 1999 U.S. Dist. LEXIS 15035, at *3 (D.D.C. 1999).
1I1 See id. at *12-13.
117See id. at *14-15.
118 See id. at *13.

1' For extensive background and updates on the criminal proceedings, see
http://www.geocities.com/CapitolHill/5260/headpage.html. The website focuses on the criminal trial and legal issues arising from the accident and is maintained by a Scottish law student.
120 119 S. Ct. 662 (1999).

1I See id. at 665.
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search at John F. Kennedy International Airport in New York
before she boarded an El Al Israel flight to Tel Aviv.'1 22 Tseng
sued in New York state court, alleging assault and false imprisonment but no bodily injury. 123 El Al removed the case to federal
district court, and the court subsequently dismissed the claim,
holding that recovery was not permitted because Tseng did not
claim bodily injury under Article 17 of the Warsaw Convention. 1 24 On appeal, the Second Circuit reversed, holding that
Article 24 of the Convention "precludes resort to local law only
where the accident is 'covered' by Article 17."125 In this case,
because the security search did not involve an accident, rather a
"routine operating procedure," the Second Circuit concluded
that it was outside the ambit of Article 17 and thus state law
26
claims were not preempted. 1
On January 12, 1999, the United States Supreme Court reversed the Second Circuit's decision, holding that when the
Warsaw Convention does not allow for recovery for an incident,
it also precludes a passenger from maintaining an action for
damages under another source of law. 127 The Court after looking to both the drafting history of Article 17 and the interpretation of the Convention provided by foreign courts, determined
that allowing recourse to local law would undermine the uniformity of regulation that the Convention was clearly designed
to provide. 1 28 Ultimately, the Court concluded that "[t] he text,
drafting history, and underlying purpose of the Convention, in
sum, counsel us to adhere to a view of the treaty's exclusivity
129
shared by our treaty partners."'
B.

WARSAW CONVENTION'S EXCLUSIVITY CANNOT BE

CIRCUMVENTED BY PLEADING "WILLFUL MISCONDUCT"
UNDER ARTICLE

25

On March 13, 2000, a federal judge in the Northern District
of California followed Tseng in holding that Article 25 of the
Warsaw Convention does not provide an independent cause of
action under local law when the plaintiff alleges willful miscon122 See id. at 667.
123 See id. at 664.
124 See id.

Id.
126See El Al Israel Airlines, 119 S. Ct. at 664.
125

127 See id. at 675.
128 See id. at 672.
129 Id. at 675.

188

JOURNAL OF AIR LAW AND COMMERCE

duct. 3 Additionally, the court rejected the plaintiff's argument
that a defendant's willful misconduct automatically qualifies as a
compensable "accident" under Article 17.""' The plaintiff, Sidney Brandt, suffered from a rare muscle disease. 3 12 As his beverage-only flight on American Airlines from San Francisco to
Winnipeg awaited departure, Brandt claimed that he repeatedly
asked to be given the food he needed to take with his medicine.
Brandt alleged that the flight crew rebuffed his requests and
that an attendant pushed him back into his seat as he was
After Brandt protested his
stretching his muscles in the aisle.'
treatment, a flight attendant told him that he must leave the
plane to avoid arrest.'31 4 As Brandt walked down the aisle toward
the exit, the pilot allegedly announced that the "passengers who
had caused the delay were now getting off," leading other passengers to "sneer and hiss" at him and his wife.' 35 Brandt asserted claims for a number of alleged injuries under the Warsaw
Convention, the Air Carrier Access Act, and state law.1"6
American presented two main arguments in its motion to dismiss. First, American argued that Brandt's injuries did not result from an "accident," which is required for recovery under
Article 17 of the Warsaw Convention. 1 7 Brandt responded that
(1) his injuries resulted from an accident under Article 17, and
(2) actions of willful misconduct under Article 25 constitute an
automatic subset of "accidents" covered by the Convention. 3 '
The court held that Brandt's injury did not arise from an "accident" because his injuries did not arise from an "unusual event
or happening that is external to the passenger."' 39 Instead,
Brandt's injuries resulted from his own "reaction4 to the usual,
normal, and expected operation" of the aircraft. 1
Brandt's argument that allegations of willful misconduct automatically constitute an "accident" under the Convention also
131 See Brandt v. Am. Airlines, No. 98-2089, 2000 U.S. Dist. LEXIS 3164, at *20
(N.D. Cal. 2000).
1'- See id. at *27-8.
132 See id. at *3.
'33 See id. at *4-5.
'34 See id. at 6.
135 Id. at *7.
IM See Brandt, 2000 U.S. Dist. LEXIS 3164, at *26-7.
'7 See id. at *24.
138 See id.,
"39 Id. at *25 (quoting Air France v. Saks, 470 U.S. 392, 405 (1985)).
141 Id. at *27.
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failed. 4 ' The court held that Article 25 exempts willful misconduct from the liability limits of the Convention, but only if the
plaintiff has already alleged an accident to which Article 25 may
apply. 42 The court also held that since Article 25 takes effect
only after an accident has been found, not' 43every action of willful
misconduct is a compensable "accident."'

Citing Tseng, American also moved to dismiss Brandt's state
law claim. The airline argued that because the Warsaw Convention offered Brandt no cause of action against American given
that his injuries resulted from events other than an "accident,"
Brandt had no route to recovery at all. 144 The court agreed with
American and rejected Brandt's argument that an allegation of
willful misconduct itself enables a plaintiff to pursue claims
under state law.' 45 Following Tseng, the court reasoned that if
the willful misconduct provision of Article 25 permitted claims
under state law, this exception would defeat the Convention's
46
goal of creating a uniform law of international travel.'
Brandt is not the only recent case to apply the reasoning of
Tseng to Article 25. In Carey v. United Airlines,' 47 decided December 8, 1999, a federal judge in the District of Oregon held that
Article 25 does not allow plaintiff to pursue causes of action
outside the Warsaw Convention. 4 ' Carey allegedly suffered
"nausea, cramps, perspiration, nervousness, tension, and sleeplessness" when a flight attendant on his flight from Costa Rica to
Los Angeles publicly chastised him. and his children for exchanging seats between first class and coach. 49 After determining that Carey could not sue under the Convention because his
injuries were purely psychological, the court followed Tseng in
holding that the Convention precluded Carey from pursuing
other causes of action against United. 5 "
Carey proffered two arguments to avoid the consequences of
the Convention's exclusivity, both of which the court rejected.
See
See
1
See
144 See

Brandt, 2000 U.S. Dist. LEXIS 3164, at *27.
id. at 27-8.
id. at *27.
id. at *24.

145 See
146 See

id. at *20.
id. at *16.

141
142

77 F. SuIpp. 2d 1165 (D. Or. 1999).
See id. at 1176; see also Asher v. United Airlines, 70 F. Supp. 2d 614 (D. Md.
1999) (rejecting argument that plaintiffs allegation of willful misconduct enabled her to bring state law claims against airline).
141)Carey, 77 F.Supp.2d, at 1168.
147
148

150 See

id. at 1174-1176.
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First, whereas the plaintiff in Brandt argued that willful misconduct is automatically an accident under Article 17, Carey sought
to convince the court that willful misconduct is completely excluded from Article 17.151 The court disagreed, holding that
willful misconduct is among the events that may be considered
an Article 17 accident. 52 Here, the court found that United's
willful misconduct in humiliating Mr. Carey was such an accident. Second, the court rejected Carey's argument that Article
25 creates a basis for liability independent of the other provisions of the Convention. The court held that that Article 25
does not undo all the requirements of the previous Articles of
the Convention,
and plaintiff's state remedies were
53
preempted.
C.

HEART ATrACK IN BOARDING AREA IS COVERED BY
CONVENTION'S EXCLUSiVITY, BUT Is NOT A

WARSAW

COMPENSABLE "ACCIDENT"

On March 13, 2000, a federal judge in the Eastern District of
New York dismissed the suit of Surjumony Rajcooar against Air
India for the wrongful death of her husband, who died of a
heart attack while waiting to board his flight from New York City
to New Delhi.'54 Mrs. Rajcooar alleged that Air India "failed to
provide the necessary medical help in time, and that [her husband died as] a result of that failure."'155 Although Mrs.
Rajcooar's complaint stated that her husband was in line to
board his plane when he was stricken, in a later affidavit she
stated that Mr. Rajcooar was not in line but was merely in the
corridor adjacent to the boarding area. 156 The court assumed
for purposes of the motion to dismiss that Mr. Rajcooar was not
in line, but was proceeding to the departure gate when he suf57
fered his attack. 1

The court held that Mr. Rajcooar was in the process of embarking on an international flight, and therefore the Warsaw
Convention provided the only means of redress for his injuries. 5 8 In reaching this conclusion, the court stressed the immi'51

152
153

154
155

156
157
15'

See id. at 1174.
See id. at 1175.
See id.
See Rajcooar v. Air India Ltd., 89 F. Supp. 2d 324, 326 (E.D.N.Y. 2000).
[d.
See id.
Rajcooar,89 F.Supp.2d, at 327.
See id. at 328.
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nence of boarding, as Mr. Rajcooar had completed almost all
the steps required to board the flight and needed only to show
his ticket and walk up the jetway. "' The court also considered
the degree of control the airline exercised over Mr. Rajcooar's
actions, noting that although Mr. Rajcooar was not acting under
specific instructions of the airline, he was "preparing to perform
acts implicitly required of him by the airline, [and] he
risked
60
missing his plane if he strayed too far from the gate."1
Although damages for Mr. Rajcooar's injuries could be recovered only under the Warsaw Convention, the court held that the
Convention afforded him no relief because his injuries did not
arise from an "accident" as required by Article 17.161 The court
stated simply that a heart attack is not an accident because it is
not "external to the passenger. 1

2

Citing a 1997 case from the

Circuit," 3

Eleventh
the court held that the aggravation of Mr.
Rajcooar's pre-existing condition allegedly caused by the inadequate medical care is not an accident under Article 17 absent
unexpected circumstances."'
D.

DISEMBARKING ESCALATOR ACCIDENT COVERED
BY CONVENTION

In July 1999, a federal court in New York held that the Warsaw
Convention applied to limit the liability of Delta Airlines in an
escalator accident case.'1 5 The plaintiff, Cielo Alleyn, filed suit
after she was seriously injured when a step on the escalator she
was climbing collapsed.'
The escalator was located on her way
to the immigration
and
customs
area, approximately 250 feet
1 7
from the gate.'

Delta filed suit for summary judgment, arguing that the
$75,000 liability limitation should apply because Alleyn's injury
occurred while she was "disembarking" and thus was covered
159See id.

Id. at 327.
Ili'
See id. at 328.
162 Id.
163See Krys v. Lufthansa German Airlines, 119 F.3d 1515, 1520 (11th Cir. 1997)
("In the absence of proof of abnormal external factors, aggravation of a preexisting injury during the course of a routine and normal flight should not be
considered an 'accident' within the meaning of Article 17").
114 See Rajcooar,89 F. Supp. 2d at 328.
165See Alleyn v. Port Auth., 58 F. Supp. 2d 15, 25 (E.D.N.Y. 1999).
166 See id. at 16.
167 See id. at 17.
160
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under Article 17 of the Warsaw Convention. 168 The court

agreed, concluding that "[s]ince Dr. Alleyn's injuries occurred
before she had reached the common terminal area, while she
was still under the control of Delta Air Lines and acting on its
instruction, her accident occurred within the course of disembarking an international flight and is covered by Article 17 of
169
the Warsaw Convention."'

Although the court determined that Delta's liability was limited under the Convention, escalator maintenance companies
named in the case were prohibited from invoking the Convention's protection. 17 While the companies were Delta's agents,
the court stated that neither had performed a service essential
to the carriage contract. 7 ' The court concluded that "[t]he
Warsaw Convention's purpose - to fix and predict carrier liability - is not impeded by refusing to allow Delta's umbrella to
cover [the escalator maintenance companies]." 7 2
E.

WARSAW CAP APPLIED TO

U.S.

FLIGHTS

BOOKED

AND

TICKETED AS PART OF "SINGLE OPERATION" OF

INTERNATIONAL TRAVEL

On March 12, 1999, the U.S. Court of Appeals for the District
of Columbia Circuit held that the term "international transportation," as used in the Warsaw Convention, can include purely
domestic airline flights that are simultaneously booked and ticketed as part of a journey involving air transportation outside the
United States.

73

The case involved a plaintiff, Martha Haldimann, who booked
flights on Swissair from Switzerland to Washington, D.C., and
then back to Switzerland a month later. At the same time,
Haldimann also booked flights on Delta Airlines to take her
from Washington to Pensacola, Florida, then to Gainesville,
Florida, and then back to Washington in time for her return
flight to Switzerland. 74 On her flight from Pensacola to Gainesville, "Haldimann was injured when one of the engines [on the
plane] caught fire during preparation for take-off. She sued
See id. at 16.
169 1d. at 22.
'i-'

170 See id. at 24.
171 See Alleyn, 58
172

F.Supp.2d at 24.

Id.

173 See Haldimann v. Delta Airlines, Inc., 168 F.3d 1324, 1326 (D.C. Cir. 1999).
174 See id. at 1324.
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Delta for her injuries." ' 5 The district court concluded that the
Pensacola-Gainesville leg of the trip was "international transportation" under the Warsaw Convention, and Haldimann's damages were therefore subject to the Convention's $75,000
176
limitation on liability.
On appeal, the D.C. Circuit affirmed.17 7 The court rejected
the plaintiff's argument that the Warsaw Convention did not apply because the trips were issued in separate booklets and the
entire trip lasted more than a month. The court concluded that
even when domestic flights are separated from the international
flights and can be viewed as complete journeys on their own,
they are considered part of a "single operation" under Article
1(3) of the Convention. 7 8 The court recognized that "[i] t may
seem odd that Ms. Haldimann's Delta flights, occurring entirely
within the United States and in themselves certainly capable of
being viewed as a complete journey, should prove to be part of
'international transportation." ' 1 79 However, the court concluded that the uniformity provided by the Warsaw Convention
ultimately "enables international travelers to secure the benefits
of the treaty regime even for segments of international transportation that are wholly within the territory of a signatory with a
tort system far narrower than that of the treaty.""18 "
F.

A RLINE NOT LIABLE FOR PASSENGER'S SEXUAL ASSAULT
UNDER CONVENTION

On April 5, 1999, a federal judge in the Southern District of
New York ruled that under the Warsaw Convention, an air carrier was not liable for the sexual assault of a passenger by a fellow passenger."' Judge Robert P. Patterson, Jr. granted
summary judgment to Korean Airlines, holding that the incident in question did not qualify as an "accident" for purposes of

the Convention. 182
The plaintiff in the case, Brandi Wallace, was on a flight from
Seoul, Korea to Los Angeles when she awoke to find that the
175

I.

176 See id.

177 See id. at 1325.
178 See id. at 1326.

179 Haldimann, 168 F.3d at 1326.
180 1(1.
I'l SeeWallace v. Korean Airlines, No. 98-C1039, 1999 U.S. Dist. LEXIS 4312, at
*1 (S.D.N.Y. 1999).
182See id. at 16.
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man seated next to her had undone her belt and shorts and
shoved his hands in her underwear.'83 The man subsequently
pled guilty to a sex crime in California federal court. Wallace
184
sued the airline.

In dismissing the claim under the Warsaw Convention, the
court held that the assault was not an "accident" under Article
17 of the Convention.185 Although other courts had been willing to find carrier liability in litigation arising from incidents of
similar misconduct, the court stated that in this case "the record
reveals no act or omission by defendant which had any connection to plaintiffs injuries and which might lead to a finding that
plaintiffs injuries were the result of an 'accident' within the
meaning of Article 17.' ' l86 The decision also cast doubt on Wal-

lace's common law negligence claim against Korean Airlines, as
the court suggested such claim may be barred by Supreme
Court's recent holding in El Al
Israel Airlines, Ltd. v. Tseng, which
187
is discussed at length above.
G.

POsT-TRAUMATIC STREss DISORDER HELD TO BE A
"BODILY INJURY"

On June 30, 1999, a Montana federal district judge granted
summary judgment to a plaintiff who claimed that her post-traumatic stress disorder ("PTSD"), which resulted from an emergency landing of a Delta Airlines jet, was a compensable "bodily
injury" under the Warsaw Convention.188 The plaintiff, Kelly
Weaver, was on board a Delta flight from London to Billings,
Montana, when a mechanical problem led to an emergency
landing in Dayton, Ohio. Weaver alleged she felt "terror" and
"physical manifestations from that terror" and was subsequently
diagnosed with PTSD.189 Addressing the question of whether
Weaver had suffered a "bodily injury" that would allow for compensation under the Warsaw Convention, U.S. District Judge
Jack D. Shanstrom looked to Weaver's evidence of physical injury, including affidavits from her physicians and scientific research she submitted "explaining that post-traumatic stress
1813 See

id. at

*2.

184

See id. at *3.

185

See id. at *16-17.
Id. at *14.
See id. at 17; discussion supra note 141.
See Weaver v. Delta Airlines, Inc., 56 F. Supp. 2d 1190, 1190 (D. Mont.

117
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1999).
189

See id.
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disorder evidences actual trauma to brain cell structures." 0
The judge reasoned that Weaver's case was distinguishable from
the long line of previous cases - including Supreme Court precedent19 - denying relief under the Warsaw Convention for
purely mental injuries, and concluded that "Weaver's post-traumatic stress disorder evidences an injury to her brain, and the
only reasonable conclusion is that it is, in fact, a bodily injury."91 2 The court explained that "Ifiright alone is not compensable, but brain injury from fright is." '
The judge also
noted that Delta had failed to file the required Statement of
Genuine Issues in response to plaintiffs summary judgment motion, and concluded that an affidavit submitted by Delta from a
doctor who did not examine Weaver, which stated there was no
evidence of brain damage, was not sufficient to raise a genuine
issue of fact as to whether Weaver's injury was non-physical. 4
H.

CLAIM OF PSYCHOLOGICAL INJURY INSUFFICIENT
FOR RECOVERY

On August 30, 1999, a district court judge in New York held
that the mere claim that physical injuries led to psychological
problems in the aftermath of an airplane accident is insufficient
for recovery under the Warsaw Convention.19 5 Judge Michael B.
Mukasey found that a plaintiff injured during an airline evacuation failed to show the required nexus between his physical injuries and his ensuing psychological trauma. 196
The plaintiff, Francisco Alvarez, was aboard an American Airlines jet at John F. Kennedy International Airport in 1996 when,
as the plane was taxiing down the runway, smoke began filling
the cabin. The flight crew instructed the passengers to evacuate
the plane and directed them to an emergency slide that would
carry them to the tarmac.'9 7 On the way down the slide, another
passenger allegedly slammed Mr. Alvarez from behind and
hurled to the ground, injuring his knees and buttocks. Mr. Alvarez claimed that as a result of the accident, he suffered nightId. at 1192.
11'See E. Airlines v. Floyd, 499 U.S. 530 (1991).
190

192

Weaver, 56 F. Supp. 2d at 1192.

Id.
194 See id.
195SeeAlvarez v. Am. Airlines, Inc., No. 98-C1027, 1999 U.S. Dist. LEXIS 13656,
193

at *15 (S.D.N.Y. 1999).
196 See id.
197 See id.

at

2.
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mares, panic attacks, and sexual dysfunction. '
He
subsequently sued American for breach of contract for the airline's failure to transport him safely, and he also claimed compensatory damages under Article 17 of the Warsaw Convention
for his injuries and his "emotional and psychological trauma."'2 z9
Alvarez's wife, Gladys, sued American for loss of consortium. "0
Judge Mukasey held that the breach of contract claim was preempted under the Warsaw Convention and granted American
Airlines' motion for summary judgment with respect to the psychological injuries and loss of consortium claims, but denied the
airline's motion to dismiss Mr. Alvarez' claim for physical injuries."' In a decision reached on February 7, 2000, Judge
Mukasey denied Alvarez' motion to undo the previous dismissal
of the post-traumatic stress disorder claim. 2
In the August 30, 1999 decision, the judge stated that most
courts permit recovery only where there is a "causal link between the alleged physical injury and the alleged psychological
injury, ''20 :' and Alvarez did not allege any link between his physical injuries and the psychological damage. 2' 4 The mere fact that
psychological injury resulted from the "accident," the court
held, was insufficient to allow recovery under the Warsaw Convention. The court concluded that "in a case governed by Article 17, a plaintiff may recover compensation for psychological
and emotional injuries only to the extent that these injuries are
proximately caused by his or her physical injuries. Psychological
and emotional injuries that are merely accompanied by physical
injuries are not compensable. 2 1°
I.

PASSENGER

ERRONEOUSLY SUSPECTED OF POSSESSING A GUN

SUFFERED No COMPENSABLE BODILY INJURY

On December 21, 1999, a federal judge in the Northern District of California held that plaintiffs "headaches, nausea, panic
attacks, trembling, and palpitations, caused solely by plaintiff's
emotional distress," do not qualify as bodily injury compensable
See id. at 3.

',.

[d. at 4.
2

)

See id.

See id. at 17.
See Alvarez v. Am. Airlines, 98-C1027, 2000 U.S. Dist. LEXIS 1254, at *10
(S.D.N.Y. 2000).
203 See Alvarez, 1999 U.S. Dist. LEXIS 13656, at *9.
204 See id. at *12.
205 Id. at *14-15.
201

202
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under the Warsaw Convention.2 "" Plaintiff, Miguel Hermano,
sued United Airlines for injuries arising from the emotional distress he allegedly suffered when a United security officer confronted him about possessing a gun on a flight just prior to
takeoff." 7 Although Hermano did not possess a gun, the security officer forced him to leave the plane to check his baggage,
which contained only a motorcycle part. As a result of leaving
the plane, Hermano missed his flight from Los Angeles to
Miami, where he was to board a connecting flight to Brazil. The
security officer found another flight for Hermano, and he made
his scheduled connecting flight to Brazil.2 8
Hermano alleged that his physical symptoms stemmed from
the emotional distress that he suffered as a result of the security
guard's actions. These symptoms, Hermano argued, constitute
"physical manifestation of injury" for which the Supreme Court
allowed recovery in Eastern Airlines v. Floyd.2°" The court disagreed, finding Hermano's injuries similar to the "headaches,
upset stomach, ringing in ears, nervousness, and sleeplessness"
claimed by the plaintiff in Tseng, which the district court in that
case held not to be "bodily injury. 2

1

Noting that the Supreme

Court in Tseng let stand the lower court's "no bodily injury" finding, the court found that Hermano's injuries were not compen2
sable under Floyd.

J.

1

1

COURT ALLOWS PASSENGER TO PURSUE WARSAW

CONVENTION CLAIM AGAINST ARLINE FOR ASSAULT
COMMITTED BY FELLOW PASSENGER

In 1998, passenger Gregory Langadinos sued American Airlines following an incident where another passenger assaulted
him on a flight from Boston to Paris. Langadinos alleged that
while he waited in line to use the restroom, another passenger
grabbed and squeezed his testicles. The passenger, identified as
Chris Debord, allegedly forced Langadinos' hand into Debord's
groin area. 212
206 Hermano v. United Airlines, No. 99-0105, 1999 U.S. Dist. LEXIS 19808, at
*12 (N.D.Cal. 1999).
207 See id. at *2-3.
208 See id.
209 See id. at *11 (citing 499 U.S. 530, 552 (1991)).
210 Hermano, 1999 U.S. Dist. LEXIS 19808, at *12 (quoting El A] Israel Airlines,
Ltd. v. Tseng, 919 F. Supp. 155 (S.D.N.Y. 1996).
211 See id.
212 See Langadinos v. Am. Airlines, Inc., 199 F.3d 68, 69-70 (1st Cir. 2000).
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Langadinos sued American Airlines on two counts, pleading a
common law tort and a breach of the Warsaw Convention.213
Langadinos further alleged that American continued to serve
Mr. Debord alcohol knowing that he was intoxicated and displayed "erratic" and "aggressive" behavior, downplayed the incident, and failed to have Mr. Debord arrested. t 4
American argued that the Airline Deregulation Act preempted the claim because it involved an airline "service," the
provision of alcohol, and was outside the scope of the Warsaw
Convention. The claim was outside the scope because an assault
by another passenger cannot be construed as an "accident"
under Article 17. American further contended that the suit
failed to state a claim because it was based on unsubstantiated,
conclusory allegations. 215 The district court granted American's
motion to dismiss for failure to state a claim.21 6
On appeal, the First Circuit held that the district court erred
in dismissing Langadinos' complaint under the Warsaw Convention.2 17 The court held that the "Supreme Court's definition of
'accident' is broad enough to permit recovery for torts committed by fellow passengers. '218 The court recognized that, where
airline personnel played no causal role in the commission of the
tort, courts have found no Warsaw "accident. '2 19 However, the

court maintained that at the motion to dismiss stage where the
court must accept all well-pled facts as true, the court was unable
to say whether American in allegedly serving excessive alcohol to
a passenger had any causal responsibility for the alleged assault,
and whether some discovery would be necessary before such an
assessment could be made. 2

°

The court also rejected Ameri-

can's argument that the allegation that American over-served alcohol to Debord knowing he was intoxicated was conclusory and
rendered the pleading defective. 221 The court noted, however,

that to prevail ultimately under the Convention, Langadinos
must establish that he suffered a compensable physical injury
See id. at 70.
See id. at 70.
215 See id. at 72.
216 See id. at 69.
217 See id. at 70. The plaintiff did not appeal the dismissal of the common law
tort action. See id.
218 Langadinos, 199 F3d at 70.
219 See id. at 71.
22 See id.
221 See id. at 72.
213
214
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and that American's service222of alcohol to Debord was the proximate cause of such injury.
K.

AIRLINE'S FAILURE TO LIST BAGGAGE WEIGHT RENDERS
CONVENTION'S LIABILITY CAP INAPPLICABLE

On October 12, 1999, the U.S. Court of Appeals for the District of Columbia Circuit held that American Airlines failure to
list the weights of passengers' baggage on baggage stubs precluded the carrier from invoking the Warsaw Convention's liability limitations based on baggage weight. 223 In Cruz, American
Airlines allegedly lost the luggage of a number of passengers
who had traveled from Washington, D.C., to Miami, and finally
to Santo Domingo in the Dominican Republic. 224 Although the
weight of the baggage had not been indicated on the baggage
claim tags, the district court applied the default 100-pound
"deemed weight" provided by American tariffs and granted
American's motion to dismiss all claims in excess of the Warsaw
Convention's liability limitation.225 On appeal, the D.C. Circuit
vacated the district court's ruling, holding that airlines must
comply with the Convention's Article (4) (3) (f) requirement
that carriers "include the
'number and weight of the packages'
2 26
on its luggage tickets.

Although the court held that the Warsaw Convention liability
limitations were not applicable, the court dismissed the plaintiffs' common law fraud and tort claims, concluding that "the
Warsaw Convention itself provides the exclusive cause of action
for injury arising out of a loss of luggage during international
travel. '227 While the plaintiffs argued that the "occurrence" that
caused the damage was not the loss of the luggage itself but instead American's fraudulent denial of the claim, the court determined that the Cruz's claim of fraud against American was "so
closely related to the loss of the228luggage itself as to be, in a
sense, indistinguishable from it.
222

See id. at 71.

223

See Cruz v. Am. Airlines, Inc., 193 F.3d 526, 527 (D.C. Cir. 1999), cert. denied,

120 S. Ct. 2025(2000).
224 See id.
225 See id. at 528.
226 Id.
227
228

Id. at 530
Id. at 531.
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L.

CARRIER'S INCLUSION OF FLIGHT INFORMATION ON WAYBILL

DOES NOT MEET REQUIREMENT TO LIST ALL AGREED
STOPPING PLACES

On March 30, 2000, the Second Circuit affirmed a grant of
summary judgment in favor of a plaintiff insurance company
and against China Airlines (CAL) for the value of lost air cargo
beyond the Warsaw Convention limit on carrier liability. 229 The
court held that CAL was not entitled to the Convention's limitation on liability because the air waybill pertaining to the cargo
failed to list all the agreed stopping places as required by Article

8(c). 230

Article 22 of the Warsaw Convention limits a carrier's liability
to $20 per kilogram ($9.07 per pound) of cargo, unless the shipper makes a special declaration of greater value. 23 ' Article 9
provides that the limitation of liability does not apply, however,
if the air waybill does not list all the "agreed stopping places" as
23 2
required by Article 8(c).
Plaintiff, Intercargo, had fully insured eleven cartons of computer parts to be carried from Los Angeles to Hong Kong on
CAL. The air waybill pertaining to the shipment specified Los
Angeles as the airport of departure and Hong Kong as the airport of destination, and included the flight number and schedule of the plane that took the cargo from Los Angeles to an
intermediate stop in Taipei. Missing from the waybill, however,
was any reference to Taipei, or to the flight that took the cargo
from Taipei to Hong Kong.23 3
CAL argued that the sole purpose of Article 8 is to place the
shipper on notice of the international character of the flight
and the applicability of the Warsaw Convention, and because
the international character of the trip from Los Angeles to
Hong Kong was apparent on the face of the waybill, any other
irregularity was irrelevant to the purpose of the waybill requirement and does not affect the liability limitation.23 4 Without
specifying purposes of the Article 8(c) requirement beyond notice of international character, the court rejected CAL's argument. The court held that even though information about
229

See Intercargo Ins. Co. v. China Airlines, Ltd., 208 F.3d 64, 65 & 70 (2d Cir.

2000).

2 33

See id. at 68.
See 49 U.S.C. § 40105 art 22 (1994).
See Intercargo, 208 F.3d at 67; 49 U.S.C. § 40105 art 9, 8(c) (1994).
See Intercargo, 208 F.3d at 66.

23 4

See id. at 69.
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intermediate stopping places could not have enhanced notice of
the international character of the flight, the air waybill must
nonetheless contain the agreed stopping places in order for
CAL to invoke the limited liability provisions. 3
CAL offered a second argument based upon a 1996 Second
Circuit decision, Brinks v. South African Ainoays, 236 and asked the
court to consider the inclusion of its flight schedules as the functional equivalent of listing of Taipei as an agreed stopping
place.2 37 The court declined this invitation, holding that "when
a carrier seeks to comply with Article 8(c) without listing stopping places but instead incorporates by reference its scheduled
timetables, the flight information included on the waybill must
be both accurate and complete.2 38 The court reasoned that allowing this substitution would "obscure... the notice consignors
receive by obliging them to deduce the stopping places from a
factually incomplete or inaccurate listing of the flights," which
in turn would be "too far removed from the Convention's plain
requirement.

'2 39

CAL failed to include the flight information

for the second leg from Taipei to Hong Kong, so its substituted
information was fatally incomplete.
M.

PLAINTIFF'S FAILURE TO SUBMIT TIMELY WRITTEN
COMPLAINT BARs WARSAW CLAIMS, BUT TORT CLAIMS
AGAINST AIR FRANCE ALLOWED UNDER

FSIA

Mary Owolabi (legally blind and suffering from a back ail-

ment that leaves her infirm and unable to walk for more than a
few yards without assistance) allegedly suffered a series of injuries at the hands of Air France during a 1998 round-trip flight
from New York to Lagos, Nigeria, for which she brought claims
under the Warsaw Convention, the Air Carrier Access Act, federal civil rights laws, and state tort and contract law. 240 Among
other things, Ms. Owolabi claimed that Air France failed to deliver her freezer, causing spoilage of a large quantity of food,
and Air France parked her alone in her wheelchair for seven
See id. at 68.
93 F.3d 1022 (2d Cir. 1996).
237 See Intercargo, 208 F.3d at 69.
238 Id. at 70.
235
236

29 Id. at 69.
240 See Owolabi v. Air France, No.99-C0017, 2000
(S.D.N.Y. 2000).

U.S. Dist. LEXIS 3208, at *8
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hours on a noisy thoroughfare, causing her extreme discomfort
and loss of bladder control. 4 '
On March 15, 2000, a federal magistrate judge in the Southern District of New York recommended dismissal of Ms. Owolabi's claim for damages resulting from the late delivery of the
freezer under the Warsaw Convention.242 The court held that
Ms. Owolabi's failure to file a written complaint within fourteen
days was an absolute bar to recovery, and that her verbal protests
to Air France were insufficient to satisfy the Convention's written notice requirement. 243 The court recommended dismissal
of Ms. Owolabi's claims under the Air Carrier Access Act
(ACAA) and federal civil rights laws because Air France is not a
citizen of the United States.2 44

The court denied Air France's motions to dismiss two of the
plaintiffs four common law claims because they fell under the
"commercial activity" exception to the Foreign Sovereign Immunities Act (FSIA) .245 The Republic of France owns the majority
of the shares of Air France, and therefore the airline is an
"agency or instrumentality" of a sovereign state entitled to the
same immunity as the state itself 2 46 The FSIA, however, provides an exception to sovereign immunity for the activities of a
state that are based upon a commercial activity conducted in the
United States.2 47 Air France's commercial activity in the United
States includes the selling of airline tickets in New York. Finding that Ms. Owolabi's negligence and contract causes of action
required proof of Air France's sale to Ms. Owolabi of an airline
ticket in New York, the court held that Air France owed a legal
duty to the plaintiff as a result of the defendant's commercial
activity in the United States. 248 Air France, therefore, could not
claim the protection of the FSIA with respect to those claims.
The court recommended dismissal of Ms. Olowabi's claims for
intentional infliction of emotional distress and assault and battery, however, because proof of Air France's commercial activity
24 9
is unnecessary to those causes of action.
241

See id. at *6-7.

2 12

See id. at *17.
See id.
See id. at *21.
See id. at *28-30.
See Owolabi, 2000 U.S. Dist. LEXIS 3208, at *25.
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See id. at *28.
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LITIGATION ARISING FROM PASSENGER
COMPLAINTS AND AIR RAGE

1999 and 2000 have been marked by a substantial increase in
passenger complaints arising from delays and flight cancellations, more crowded flights, and dissatisfaction with in-flight service. In the three-month period from January through March
2000, the U.S. Department of Transportation received 5,949
complaints from passengers on domestic flights on the nation's
ten largest carriers, a seventy-eight percent increase over the
first quarter of 1999.250 On July 6, 2000, the Association of
Flight Attendants held a "day of action" against air rage at seven
airports around the world to bring attention to air rage that
threatens the safety of both passengers and crew.251
Reacting to increasing consumer discontent, politicians responded in 1999 by introducing legislation aimed at achieving
better service and accountability from air carriers. In February
1999, Arizona Republican Sen. John McCain and Sen. Ron
Wyden, a Democrat from Oregon, introduced the Airline Passenger Fairness Act, a bill that included provisions for improving
customer service and access to fare information and for reducing airline delays and baggage problems.2 5 2 The House of Representative also introduced similar legislation.2 5 3
In response to this congressional action, on June 17, 1999, the
Air Transport Association (ATA), an organization representing
twenty-three U.S. and five foreign air carriers, announced its
25 4
own plan for improved customer service-Customers First.
According to the ATA, under the Customer First program, each
carrier is responsible for designing an individual customer service plan. Each of these plans must include provisions aimed at
improving the availability of airfare and delay information to airSee DOT Issues Monthly Air Travel Consumer Report (May 3, 2000), at http://
www.dot.gov/affairs/2000/dot8800.htm. Statistics are available in the Department of Transportation's Monthly Air Travel Consumer Reports, archived online
at http://www.dot.gov/airconsumer.
251 See Flight Attendants Day of Action Against Air Rage (July 6, 2000), at http://
news.airwise.com/stories/2000/07/962702000.html.
252 See Airline Passenger Fairness Act, S. 383, 106th Cong. (1999) (introduced
Feb. 6, 1999).
253 See Airline Passenger Fairness Act, H.R. 752, 106th Cong. (1999) (introduced Feb. 11, 1999).
254 See ATA Airlines Announce Customer Service Plan, Air Transport Association
Press Release (June 17, 1999), at http://www.air-transport.org/public/news/
view1999.asp?Unique1D=432.
250
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line passengers, handling emergency situations involving long
255
delays, and improving airline responsiveness to complaints.
Although most consumers have channeled their frustrations
with inadequate airline service into formal complaints to air carriers or the government, a few passengers have taken matters
into their own hands. Indeed, one of the most publicized aviation developments of 1999 was the emergence of the phenomenon of air rage. There was reportedly a 400 percent rise in air
rage incidents globally from 1996 through 1999.256

The FAIR-21 legislation President Clinton signed on April 5,
2000 increases the civil penalty for a passenger interfering with a
flight crew member from $1,100 to "not more than $25,000" per
incident. 257 The fine may be assessed against any person who
"physically assaults or threatens to physically assault a member
of the flight crew or cabin crew of a civil aircraft or any other
individual on the aircraft, or takes any action that poses an imminent threat to the safety of the aircraft or other individuals on
the aircraft.

'' 5

1

Air carriers have also responded to the outbreak of air rage
incidents. A number of U.S. carriers, including Northwest,
TWA, and United, have implemented a "zero tolerance" policy
under which abusive passengers are banned from flying the airline for life.259 United has also adopted a policy of providing
employees with free legal advice following air rage incidents and
paid leave from work to testify against abusive passengers.
While air carriers and legislatures have worked to address the
rising consumer complaint problem and to curb the air rage
phenomenon, disgruntled passengers have also brought litigation against airlines. In some cases, abusive passengers themselves filed suits. A number of these cases are discussed below.

2,55See
2r,

id.

See Airline Cracks Down on "Air Rage", BOSTON GLOBE, Oct. 4, 1998, available

at http://www.cda.net/stories/1998/Oct/4/S461989.asp.
2,67
See Wendell H. Ford Aviation Investment and Reform Act for the 21st Century, Pub. L. No. 106-181, § 511, §46318(a) (2000).
25

Id.

259 See

Elliott Neal Hester, Flying in the Age of Air Rage, ITN News, Sept. 7, 1999,
available at http://vww.salon.com/trave/diary/hest/1999/09/07/rage/
index.html.
260
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PASSENGERS SUE FOR EXTENDED DELAY IN DETROIT

One of the most well-publicized air carrier incidents of 1999
took place from Saturday evening, January 2, until Monday, January 4. As a result of a major snow storm, more than 4,000 passengers were stuck on thirty Northwest planes on the runways at
Detroit Metropolitan Airport. Passengers were stranded for as
long as eleven hours. In some cases, passengers complained
that they went without food, water, or working toilets until
enough gates were cleared for disembarkment. A report on the
incident requested by Representative John D. Dingell and prepared by the Department of Transportation found that Northwest did not violate any federal regulations during the blizzard,
but criticized the airline's lack of planning and
communications.2 6 1
As a result of the delays, a group of plaintiffs filed suit in
Michigan state court against Northwest, Wayne County, and the
airport, alleging forced imprisonment. Northwest removed the
action to the U.S. District Court for the Eastern District of Michigan, but Judge Denise Page Hood granted the plaintiffs' motion to remand the case back to state court. 6 2 Subsequently,
Wayne County Circuit Judge Daphne Means Curtis granted the
plaintiffs' motion for class certification. However, Judge Curtis
dismissed the plaintiffs' claims against Wayne County, which
owns and operates the airport, holding that passengers had no
legal standing to sue the county because they were not party to a
snow-removal contract between the county and Northwest.2 6 3
The case is currently pending in the Wayne County Circuit
Court,2 6 4 but Northwest has appealed the court's decision to certify the class to the Michigan Court of Appeals.
Marti Sousanis was one of the Northwest passengers stuck on
a grounded plane during the blizzard. She elected to opt out of
the Michigan class action, and instead brought several state law
claims against Northwest in federal court in the Northern District of California. On March 3, 2000, the Northern District of
261 See Secretary of the Department of Transportation, ?eport on the January
1999 Detroit Snowstorm (June 1999), at http://www.dot.gov/affairs/1999/
detsnowtoc.htm.
262 See Koczara v. Wayne County, No. 2:99cv70631 (E.D. Mich. Apr. 23, 1999).
263 .John Gallagher, NWA lawsuits are combined, DETROIT FREE PRESS, June 19,
1999, available at http://freep.com/news/airtravel/qnwal9.htm.
2 4 Koczara v. Wayne County, No. 99-900422-NO (MI Cir. Ct. Wayne Cty.).
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California dismissed her suit for failing to state a claim upon
which relief can be granted under California law.265
B.

NINTH CIRCUIT APPLIES CHARAs RETROACTIVELY TO

TORT CLAIMS

In August 1999, Leon and Mary Eliovits filed an appeal with
the Ninth Circuit, arguing that their claims against Southwest
Airlines for assault, battery, false imprisonment, negligence and
emotional distress are not preempted by the Airline Deregulation Act and were improperly dismissed by a California trial
judge. 26 The Eliovits were removed from a Southwest flight for
disorderly and abusive conduct toward a flight attendant. They
subsequently sued, and the trial judge dismissed the state law
tort claims, holding that such claims were preempted by the Airline Deregulation Act under two Ninth Circuit rulings. 267 The
Eliovits contended that both decisions relied on by the trial
court were overturned by Charasv. Trans World Airlines,268 which
held that state law claims involving airline "services" are preempted only when they involve prices, schedules, origins and
9
destination of passengers, and mail and cargo transportation. 26
The term "service," the Charascourt held, "was not intended to
include an airline's provision of in-flight beverages, personal assistance to passengers, the handling of luggage, and similar
1
amenities.

' 72

Southwest argued that the Charas opinion should not be retroactively applied to reverse the trial court's ruling. The airline
contended that because the Eliovits raised essentially the same
claims in the context of their federal suit for discrimination and
breach of contract, the change in law is effectively harmless.271
On April 19, 2000, the Ninth Circuit vacated the district court's
judgment dismissing the Eliovits' state law claims as preempted.27 z Holding that Charas "altered the legal analysis appli235
2"

Sousanis v. Northwest Airlines, No. C-99-2994 MHP (N.D.Ca. 2000).
See Eliovits v. Southwest Airlines Inc., No. 98-17308 (9th Cir., appellee brief

filed Aug. 25, 1999)
267 See id. Gee v. Southwest Airlines, Inc., No. 95-171775, 1997 U.S. App. LEXIS
12266 (9th Cir. Apr. 4, 1997); Harris v. Am. Airlines, Inc., 55 F. 3d 1472 (9th Cir.
1995).
26.

160 F. 3d 1259 (9th Cir. 1998)

2 i9
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See Eliovits; Charas, 160 F.3d at 1261.
Charas, 160 F.3d at 1261.
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See Eliovits v. Southwest Airlines, Inc., No. 98-17308, 2000 U.S. App. LEXIS
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cable to the preemption under the [ADA]," the Ninth Circuit
remanded the case without prejudice for re-examination in light
273
of Charas.
C.

COURT HOLDS THAT UNRULY PASSENGER CAUSED INCIDENT
AND CANNOT RECOVER UNDER CONVENTION

In July 1999, a federal judge in Pennsylvania granted summary
judgment to Northwest Airlines in a suit filed by a passenger
who alleged he was injured when a Northwest flight attendant
274
and police officers forcibly removed him from a flight.
Charles Grimes had boarded a Northwest flight bound for Philadelphia from Detroit and Vancouver, Canada. Duplicate boarding passes had been issued for the same exit row seat, and when
Mr. Grimes was asked to give up his seat, an argument ensued.
Airline personnel called for law enforcement officials and
275
Grimes was removed from the airplane.
Subsequently, Grimes and his wife filed suit in the Eastern
District of Pennsylvania, claiming false arrest, defamation, emotional distress, and personal injury.
U.S. District Court Judge James McGirr Kelly dismissed
Grimes' claims for personal injury. 276 The judge determined
Grimes' wife's emotional distress was not compensable under
the Warsaw Convention, 277 and Grimes' physical injuries did not
result from an "accident" as defined by Article 17 of the Convention. 278 The court held that "Grimes himself held the key as to
whether he would be arrested. 2 79 His decision not to leave the
plane voluntarily, and not any action of the airline, was the proximate cause of his injuries. Thus, the court concluded,
"[h]aving precipitated this result, neither the Warsaw Conven28 0
tion nor equity permit him to recover from Defendant.
On May 4, 2000, the Third Circuit affirmed the district court's
dismissal, holding that "confusion about seat assignments" and
"the removal of a bumptious passenger" were not "unusual" and
thus were not accidents compensable under the Warsaw ConId. at *2.
See Grimes v. Northwest Airlines Inc., No. 98-C4794, 1999 U.S. Dist. LEXIS
11754, at *3 (E.D. Pa. July 30, 1999).
275 See id. at *2-3.
276 See id. at *1.
277 See id. at *7.
278 See id. at *9.
279 Id. at *10.
273

274

280

Id.
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vention. 28 1 The Third Circuit also affirmed the dismissal of
Grime's wife's claims for emotional damages because her injuries arose from the same non-accidental events as those of her
husband, and she could not show any bodily injury compensable
under the Convention.2 8 2

D. JUDGE ISSUES STANDARDS LIMITING EJECTED PASSENGERS'
RIGHT TO SUE AIRLINE

In August 1999, a U.S. DistrictJudge in the Southern District
of New York, Judge Jed S. Rankoff, held that a passenger who
refuses to leave a plane when asked and who instead is removed
by law enforcement officials may not pursue claims for battery
and false imprisonment against the airline. 2 3 The plaintiff,
Bruce Schaeffer, was told by a Trans State Airlines flight attendant that he was not permitted to bring two pieces of carry-on
luggage on board a flight. Schaeffer, an attorney,28 4 "vigorously
protested, asserting his alleged knowledge of airline regulations
and procedures. ' ' 2 5 He was eventually asked to leave the flight.
He subsequently filed an action alleging breach of contract, battery, false imprisonment, defamation, and tortious interference
with prospective economic advantage, and demanded punitive
and other damages in excess of $25 million. 286 After the presentation of the case at trial, Shaeffer settled for $396, the price of
287
his ticket.
Subsequently, defense counsel requested that the court elaborate on two bench rulings made during the trial. In accepting
that request, Judge Rankoff held that under the FAA, a passenger who is ejected from an aircraft for being "generally quarrelsome" may bring suit against the airline. 2 8 The court stated
that "[w]here no safety issue is reasonably implicated, even
grouches have a right to gripe without being grounded. ' '21 9 On
the other hand, if a passenger refuses to deplane an aircraft after being asked to leave, he or she may not recover for injuries
281 See generally, Grimes v. Northwest Airlines, Inc., 216 F.3d 1076 (3d Cir.
2000). Andrews Aviation Litigation Reporter, May 23, 2000 at 11-12.
282 ht.
283 See Schaeffer v. Cavellero, 54 F. Supp. 2d 350, 352 (S.D.N.Y. 1999).
2'84 Judge Rankoff began his opinion by noting that "a]
legal education is a
wonderful thing." Id. at 350.
285 Id. at 351.
286 See id.
287

See id.

288 See id. at 352-52.
289 Id. at 352.
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incurred as a result of the forcible removal. "By, instead, choosing not to disembark on his own and, rather, demanding that he
be escorted off by the police," the court stated "the plaintiff
brought upon himself the 'battery' and 'false imprisonment' he
'92 0
seeks to attribute to the defendants.
V.

OTHER MISCELLANEOUS LITIGATION AGAINST
AIR CARRIERS

Air carriers also faced a range of other litigation in 1999 and
2000 involving significant employment, antitrust, ADA preemption, and other issues.
A.

EMPLOYEE'S STATE RACE DISCRIMINATION CLAIM NOT

PREEMPTED BY THE

ADA

On January 26, 1999, the Sixth Circuit held that the Airline
Deregulation Act ("ADA") does not preempt an airline employee's state law race discrimination claim against her employer. 21
The court reasoned that such claims are too
tenuously related to an airline's provision of "service" to be preempted by the ADA.2 92
Brenda Wellons, an African-Aimerican, was an airline reservation clerk at Northwest Airlines. Wellons requested a leave of
absence after being injured in a car accident and was told that
she would have to resign her position and then reapply when
she was able to work again. When she reapplied four months
later, however, Northwest claimed that under a company policy
she could not be rehired until a year had passed from her resignation. Wellons claimed that, in a similar circumstance, a white
employee was rehired less than a year after she had resigned.
Wellons sued the airline in state court claiming the airline violated Michigan's civil rights laws and committed various state law
torts. The airline removed the case to federal district court,
where it was subsequently dismissed pursuant to the ADA's preemption clause.2 9 3
On appeal, the Sixth Circuit stated that although the ADA
preempts state law claims "related to a price, route, or service of
an air carrier, '29 4 Wellons' claims of racial discrimination were
290

291
292
293
294

Id.
See
See
See
Id.

Wellons v. Northwest Airlines Inc., 165 F.3d 493, 495 (6th Cir. 1999).
id.
id. at 494.
at 495 (quoting 49 U.S.C. § 41713(b)(1) (1994)).
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not preempted, because "they bear 'too tenuous, remote, or peripheral' a relation to airline rates or services.

'29 5

The court dis-

tinguished cases holding that the ADA preempted employees'
claims of discrimination based on physical characteristics. The
court stated that "[a]n employee's race, as opposed to his eye29 6
sight or physical size, has no arguable connection to safety.
The court concluded that "[t]he Second, Ninth, and Eleventh
Circuits have all held that the Deregulation Act does not preempt state laws against discrimination on the basis of one or
another of the following characteristics: age, sex or perceived
disability" and it was unwilling to create a circuit split on this
issue.297
B.

ADA PREEMPTS CONTRACT ACTIONS CHALLENGING TERMS

OF AIRLINE TICKETS
On March 6, 2000, a Washington state appellate court dismissed passenger Lembhard Howell's contract action against
Alaska Airlines seeking a refund for his unused tickets from Seattle to Fairbanks. 29 8 The court found that the airline's decision

not to refund Howell's ticket directly related to the airline's
"price," and therefore was exclusively governed by the ADA.
The court noted that while the ADA preempts state regulation
of airlines, it does not affect the ability of private parties to enforce contracts of carriage with airlines. Howell did not seek to
enforce his private contract between himself and the airline because the ticket was non-refundable by its terms. Instead, because Howell challenged Alaska Airlines' non-refundable ticket
policy based upon state laws external to his private ticket contract, the ADA preempted his claims.2 9
In a similar case, on February 8, 2000, a Minnesota court of
appeals dismissed Beth Leonard's breach of contract and unjust
enrichment actions against Northwest Airlines arising from the
seventy-five dollar fee Northwest charged when Leonard rebooked an unused ticket for a later date.-""' The court held that
the ADA preempted Leonard's claims against Northwest Airlines because they "seek to enforce state-imposed obligations
295Id. (quoting Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 100 n.21 (1983)).
296 Id. at 496.
Id.
298 See Howell v. Alaska Airlines, 994 P.2d 901, 902 (Wash. Ct. App. 2000).
299 See id. at 905
297

311See Leonard v. Northwest Airlines, Inc., 605 N.W.2d 425, 428 (Minn. Ct.
App. 2000).
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against contract penalties" which relate to "price." 01 Leonard
did not claim that Northwest failed to follow the terms of the
contract of carriage, but rather that "the reissue fee is an illegal
penalty under Minnesota law because it bears no rational relationship to the actual cost of reissuing the ticket. "302
When Northwest moved to dismiss Leonard's claims as preempted by the ADA, Leonard argued against preemption based
upon (1) a textual interpretation of the ADA's language; and
(2) the "structure and purpose" of the statute under Charas.
First, Leonard's textual argument that the word "price" refers
only to "rate for transport" from one point to another failed to
convince the court that Northwest's seventy-five dollar fee is
something other than a "charge" that "relates to price." The
court found no "limiting language" in the statute to support Leonard's narrow interpretation.'0 Second, Leonard argued that
Congress must have contemplated state penalty laws because
they promote economic efficiency, which she claimed is the sole
purpose of the ADA.3" 4 With this argument, Leonard sought to
take advantage of the Ninth Circuit's holding in Charas that the
ADA preempts "only laws and lawsuits that would adversely affect the economic deregulation of the airlines and the forces of
competition within the airline industry."30 5 The court rejected
Leonard's reasoning, however, and held that Congress intended
to achieve economic efficiency through the particular means of
deregulating prices, routes, and services. Because Leonard's
claims would frustrate congressional intent to deregulate airline
prices, the court concluded that the claims are preempted by
the ADA.3" 6
C.

IN-FLIGHT SMOKING NOT A "SERVICE" COVERED EXCLUSIVELY

BY THE ADA

In Duncan v. Northwest Airlines,3 7 decided April 6, 2000, the
Ninth Circuit held that in-flight smoking is an "amenity" rather
than a "service" covered by the ADA, and reversed the trial
court's dismissal of Northwest flight attendants' class action tort
301 Id. at 431.
302 Id. at 428.
303
304
305
306
307

See id. at
See id. at
Id.
See id. at
208 F.3d

430-31.
430.
431.
1112 (9th Cir. 2000).
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suit as preempted by the ADA.3 °8 In the underlying suit, Julie
Duncan claimed that by permitting smoking on most trans-Pacific flights, Northwest breached its duty under Washington state
law to provide a safe and healthy working environment. Duncan
sought damages and medical monitoring for her exposure to
secondhand smoke. After her appeal to the Ninth Circuit,
Duncan dropped her request for an injunction because Northwest banned smoking on all its flights."'
In finding that Duncan's claims were not precluded, the
Ninth Circuit purported to follow its own recent ruling in
Charas, in which it construed the ADA's phrase "rates, routes,
and services" to refer to the public utility functions of airlines,
that is, the "provision of air transportation to and from various
markets at various times.""" The panel held that Congress did
not intend the word "service" to "include an airline's provision
of in-flight beverages, personal assistance to passengers, [and]
the handling of luggage." '' Rather, the word "service" refers
only to "the frequency and scheduling of transportation, or the
selection of markets to or from which transportation is provided."' 12 Given its reasoning in Charas, the court found it apparent that allowing in-flight smoking is an amenity akin to
beverage service, not a service dealing with moving people from
one place to another at a given time.
Northwest argued that even if permitting smoking does not
itself constitute a service, Duncan's action is still preempted by
the ADA on the grounds that it "relates to" a "service" because a
forced prohibition on smoking would affect the economics of
service on particular routes. 13 Northwest's argument failed to
persuade the court for two reasons. First, Northwest changed its
smoking policy after Duncan's appeal, and it has not changed its
routes as a result. 314 Second, the court noted that all successful
tort suits entail an economic cost to the defendant with the potential to effect a change in the airline's operations. Northwest's theory would require the preemption of all tort suits,
31 5
which the Ninth Circuit characterized as a ridiculous result.
-9) See id. at 1116.

'109 See
3"0 Id.
"I Id.
3 Id.
313

id. at 1113, n.3.
at 1114-15 (quoting Charas, 160 F.3d at 1265-66).
at 1115 (quoting Charas, 160 F.3d at 1261).
(quoting Charas, 160 F.3d at 1261).

See id.

M4 See id.
3'15 See id.
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Northwest petitioned for rehearing en banc on April 20,
2000 . '3 In its petition, Northwest argues that the three-judge
panel demolished the distinction between private lawsuits and
those that challenge airline policy with respect to the services
they offer. If Duncan is allowed to challenge whether smoking
flights can be offered at all, Northwest now argues, there is nothing to stop every state from regulating what beverages can be
served on flights, or how much leg room can be allowed." 7 An
airline's policies regarding smoking, beverages, or leg room are
business decisions that affect competition between airlines, a
concern central to the ADA.
D.

WHISTLEBLOWER STATUTE NOT PREEMPTED

By ADA

In Espinosa v. ContinentalAirlines,"1 8 decided January 14, 2000,
a federal judge in the District of New Jersey held that plaintiff's
state law retaliatory discharge claim was not preempted by the
' 19
ADA because it was not "related to" air carrier "services."
Plaintiff Dennis Espinosa worked as an aircraft technician in
charge of inspecting aircraft before takeoff. Espinosa alleged
that his supervisors at Continental fired him because he reported violations of federal aviation regulations. Continental
says it fired him for sleeping on the job. Espinosa brought his
claim for retaliatory discharge under NewJersey's Conscientious
Employee Protection Act (CEPA). 3 "
In its motion to dismiss, Continental contended that the ADA
has sweeping preemptive force that includes state whistleblower
claims. Espinosa's claim, Continental argued, "relates to" Continental's ability to discipline employees whose work is integral to
"air services" and to air safety. In support of its position, Continental cited Marlow v. AMR Services Corp.,32' a 1994 case from the
District of Hawaii22 In Marlow, the court held that the ADA

preempted ajetbridge supervisor's whistleblower claims because
they necessarily related to air carrier services. 2 " The court in
Espinosa disagreed with the Marlow decision, and reasoned that
316See Northwest Seeks 9th Cir. Rehearing in Tobacco Smoke Suit, 17 Av. Litig. Rep.

(Andrews), at 4 (May 9, 2000).
317 See id.

31180 F. Supp. 2d 297 (D.NJ. 2000).
319 See id. at 301.
32 See id. at 299.
32,870 F. Supp. 295 (D. Haw. 1994).

322 See Espinosa, 80 F. Supp. 2d at 301.
323870 F. Supp. at 301.
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Espinosa's claims concerned his refusal to participate in actions
he believed were either illegal or against public policy, and such
actions have at most a tenuous relation to Continental's legitimate services. 24
Continental also argued that its discharge of Espinosa concerned its ability to discipline its employees, which in turn affects safety.3 25 The court held that Espinosa's claim only
tangentially concerns safety because an airline's decision to discipline an employee does not "relate to what safety standards or
services the air carrier itself must follow or provide. 3'

26

In addi-

tion, the court noted, encouraging employees to report safety
violations, which is one purpose of the state whisdeblower stat327
ute, promotes the federal interest in airline industry safety.
E.

ADA DOES

NOT PREEMPT STATE CLAIM FOR INSUFFICIENT
MEDICAL EQUIPMENT

In January 1999, a federal district court in Massachusetts concluded that the ADA does not preempt a state law claim against
an airline for failing to provide a defibrillator onboard an aircraft. 28 In Somes, the spouse of a man who died from a cardiac
arrest on a United Airlines flight from Boston to San Francisco
sued United, arguing that the airline was liable because it failed
to equip its aircraft with certain medical equipment, including
an automatic external defibrillator. 29 United sought to dismiss
the claim under Rule 12(b) (6),"' contending that federal law
preempted Mrs. Somes's claim. 3
The court considered the preemptive reach of the ADA, focusing on the word "services" as it is used in the Act. Rejecting
United's request to construe the word services broadly, the
court stressed the "starting presumption that Congress did not
intend to supplant state law.133 2 Relying on the relatively narrow

interpretations of the Act's preemption clause provided by the
Fifth and Ninth Circuits,333 the court held that Somes' claim was
324 See Espinosa, 80 F. Supp. 2d at 301.
.325 See id. at 302.

Id.
327 See id.
328 See Somes v. United Airlines, Inc., 33 F. Supp. 2d 78, 80 (D. Mass. 1999).
329 See id.
.130 Fed.R.Civ.P. 12(b)(6).
326

-31 See
332 Id.
Ins. Co.,
,33 See

Somes, 33 F. Supp. 2d at 80.
(quoting N.Y. State Conf. of Blue Cross & Blue Shield Plans v. Travelers
514 U.S. 645, 654 (1995)).
Charas, 160 F. 3d at 1265-66.
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not preempted by the ADA.3"4 The court concluded that "several factors suggest that the provision of emergency medical
equipment to treat in-flight medical emergencies unrelated to
the actual operation of the aircraft is categorically distinct from
the 'services' Congress had in mind when it adopted the ADA's
preemption provision. 335
The court further held that federal regulations that require
passenger aircraft to be equipped with certain medical equipment also did not preempt the plaintiffs suit. Although United
had complied with these regulations, the court stated that
"[m]inimum requirements, by definition, permit and authorize
the party to whom they apply to exceed the minimum. Thus,
the emergency medical kit regulations themselves do not bar
the airline from carrying supplemental devices to protect its pas'
sengers, or state law from requiring more of airlines."336
F.

MYOPIA NOT A DISABILITY UNDER THE AMERICANS WITH

DISABILITIEs ACT

In Sutton v. United Airlines Inc.,33 7 the Supreme Court held that
correctable nearsightedness is not a disability as defined by the
American with Disabilities Act. 3 8 In Sutton, Karen Sutton and
Kimberly Hinton, twin sisters working as commuter airline pilots, applied for employment with United Airlines. Both sisters
were severely myopic and had uncorrected visual acuity of 20/
200 or worse. However, this myopia was correctable to 20/20 or
better with eyeglasses or contact lenses. A United hiring policy
requires a minimum uncorrected visual acuity of 20/100 or betnot meet
ter for global airline pilots, and because the sisters did
339
employment.
offered
was
neither
this requirement,
A federal court lawsuit filed by the sisters was dismissed, and
the Tenth Circuit affirmed. 40 On appeal, in an opinion byjustice O'Connor, the Supreme Court held that since the sisters,
with corrective measures, could function identically to individuals without a similar impairment, they failed to state a claim that
334See Somes, 33 F. Supp.2d at 85.
335Id. at 83.
336 Id. at 87.

337527 U.S.
338 See id. at
339 See id. at
340 See id. at

471 (1999).
488.

476.
477.
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they were substantially limited in any major life activity and thus
were not protected by the Americans With Disabilities Act.34
G.

DELTA FOUND NOT TO HAVE VIOLATED AGE
DISCRIMINATION LAWS

On October 18, 1999, U.S. District Judge Harold Baer, Jr. of
the Southern District of New York granted summary judgment
to Delta Airlines on state age discrimination claims brought by
former Pam Am pilots hired by Delta after it had acquired numerous routes and aircraft from Pan Am.34 2 Applying the same
standards to age discrimination suits brought under the New
York human rights statutes as claims brought under Title VII of
the Civil Rights Act of 1964 or Age Discrimination in Employment Act ("ADEA"), Judge Baer found that because all of the
former Pan Am pilots hired after the acquisition suffered a uniform loss of seniority, the plaintiffs could claim neither disparate impact nor disparate treatment by Delta. 43 Considering
both pay increases and service requirements, the court concluded that there was "conclusive evidence that Delta discriminated against the plaintiffs solely on the basis that they were
former Pan Am employees," and not on the basis of their age. 44
H.

NORTHWEST CAN STILL FACE ANTITRUST CHARGES FOR

1986

MERGER

On February 2, 1999, the U.S. Court of Appeals for the Eighth
Circuit held that a Clayton Act §7 cause of action continues even
after the completion of a merger and that a group of frequent
fliers could still attack the 1986 merger of Northwest and Republic Airlines. 45 The Eighth Circuit ruled that a district court
should not have dismissed a suit against Northwest for holding
and using the stock and assets of Republic Airlines in violation
of §7, which bars acquisitions of stock or assets that substantially
lessen competition. 46
Midwestern Machinery, Inc. and seven Northwest frequent flyers filed the underlying suit in June 1997. The plaintiffs com34

See id. at 48-89.

342See Abdu-Brisson v. Delta Airlines, Inc., No. 94-C8494, 1999 U.S. Dist.

LEXIS 16050, at *5-6 (S.D.N.Y. Oct. 18, 1999).
343 See id. at *14-20.
344 1i. at *22-23.
34 See Midwestern Mach., Inc. v. Northwest Airlines, Inc., 167 F.3d 439, 441
(8th Cir. 1999).
-, See id.
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plained about increases in Northwest's fares following the
merger, the airline's market dominance, and the use of entry
barriers to bar new competition. The district court held that
completion of a merger eliminates a §7 cause of action. 47 On
appeal, the Eighth Circuit held that the completion of a merger
does not extinguish the cause of action, "because: (1) the language of section 7 expressly covers acquisitions of all the stock
and assets of a corporation; and (2) section 7 has been interpreted to extend a cause348of action beyond the completion of an
acquisition or merger.
I.

STATE STANDARDS OF CARE PREEMPTED BY

DAMAGE

FAA,

STATE

REMEDIES REMAIN

On June 23, 1999, the United States Court of Appeals for the
Third Circuit held that the Federal Aviation Act of 1958 and
relevant federal regulations preempt state and territorial regularemedies,
tory standards of care.349 State and territorial damage
3 50
however, are preserved under the court's holding.
Four passengers injured during a turbulent flight on American Airlines from New York City to Puerto Rico filed the underlying suit in Abdullah in the District Court for the Virgin Islands.
Based on plaintiffs' claim that the crew had not warned the passengers of the impending turbulence, the jury awarded the
plaintiffs more than $2 million in damages.3 5 ' However, the dis-

trict court ordered a new trial, concluding that it had improperly relied on territorial common law to establish the required
standard of care. 52 The Third Circuit agreed, holding that "ingeneral standard of care under the
stead there is an overarching
3
53
regulations.
its
and
FAA
With respect to state and territorial damage remedies, however, the court found that these were not preempted by federal
regulation. "Federal preemption of the standards of care can
coexist with state and territorial tort remedies," the court noted,
finding specifically that in drafting the Federal Aviation Act
"

347,See
348

id. at 441.

Id.

349 See Abdullah v. Am. Airlines, Inc., 181 F.3d 363, 364 (3d Cir. 1999).

See
See
352 See
353Id.
-5o

351

id. at 376.
id. at 365.
id. at 366.
at 365.
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Congress "found state damage remedies
to be compatible with
354
federal aviation safety standards.

J.

PASSENGERS RECOVER FOR TURBULENT FLIGHT

In October 1999, a federal jury awarded 13 American Airlines
passengers a combined $2.25 million for psychological injuries
suffered during a 1996 flight from New York City to Los Angeles.155 As the plane flew over Minnesota, it experienced severe
turbulence and eventually made an emergency landing in Chicago. None of the passengers claimed any serious physical injuries, but many alleged post-traumatic psychological injuries.
Passengers claimed the crew should have known they were flying
into the storm and should have warned the passengers:
Of the 100 passengers on board, fourteen filed suit in the
Southern District of New York.3 57 One action was settled, and
the damages awarded to the other passengers by the jury ranged
from $150,000 to $215,000.358

K.

AiR AFRIQUE IMMUNE FROM SUIT UNDER

FSIA

In July, 1997, Moses Uwazurike and his three children flew on
Air Afrique from New York to Dakar, Senegal on their way to
Nigeria. As they disembarked in Dakar, three Air Afrique
ground crew members allegedly accosted Mr. Uwazurike and demanded that he pay a bogus fifty-eight dollar "excess luggage
charge." Mr. Uwazurike alleged that when he refused to do so,
the crew members beat him, ransacked his luggage, and took his
passport and wallet containing $18,000 in cash. Soon thereafter, Uwazurike and his children flew back to America and
sought medical treatment.159 Uwazurike filed an action against
Air Afrique seeking $25,000 in damages. Air Afrique removed
the case to federal court. On March 7, 2000, the Eastern District
of New York granted Air Afrique's motion to dismiss, finding
354Id. at 375.
355 SeeJury Awards Damages for Turbulence Trauma (Oct. 8, 1999), at http://

news.qirwise.com./stories/99/10/939384932.html.
356 See Id.
,57 See NYjury Awards Damagesfor Rough-FlightEmotion Injuries, 17 Av. Litig. Rep.
(Andrews), at 4 (Oct. 26, 1999) (citing Speilberg v. Am. Airlines, Inc., No. 96 Civ.
4763 (S.D.N.Y., verdict Oct. 7, 1999)).
358 Id.
359 See Moses v. Air Afrique, No. 99-C541, 2000 U.S. Dist. LEXIS 2855, at *2
(E.D.N.Y. March 7. 2000).
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that the acts of the airline did not fall within the "commercial
activity" exception to the Foreign Sovereign Immunities Act.36 °
Uwazurike did not dispute that Air Afrique is an instrumentality of a foreign state normally entitled to immunity from suit in
U.S. courts under the FSIA. Instead, he contended that Air
Afrique could not claim the protection of the FSIA because its
abuse of Uwazurike was connected with a commercial activity
that caused a direct effect in the United States. 61 The court
held that Air Afrique's bribe and assault of Mr. Uwazurike was
not based upon its U.S. commercial activities in selling airline
tickets because proof of the assault did not require a showing
that Air Afrique sold Mr. Uwazurike a ticket in the U.S.3 6 2 The

court also held that Mr. Uwazurike's assault caused no direct
effect in the United States. The court also concluded that Mr.
Uwazurike did not convert the injuries he sustained in Senegal
into an injury having a direct effect in the United States merely
by returning to America while he was still hurt.363
L.

DEPARTMENT OF JUSTICE FILES ANTITRUST CLAIM AGAINST
AMERICAN AiRLINES

On May 13, 1999, the Justice Department's Antitrust Division
filed a complaint against American Airlines in the U.S. District
Court for the District of Kansas. 364 The Justice Department alleged that American attempted to monopolize airline passenger
service to and from Dallas/Ft. Worth International Airport
("DFW") .365 The Justice Department claims that American repeatedly sought to drive small, start-up airlines out of DFW by
saturating its routes with low-fare service. After American drove
out a new airline, the complaint charged, it would raise fares
and reduce service.3 6 6 This is the first time the division has
brought a predatory pricing case since the airline industry was
deregulated. The parties are currently proceeding with
discovery.
360

361
362

See id., at *10 .
See id. at *7.
See id. at *10.

363 See id. at *7.

3- United States v. AMR Corp., No. 99-1180-JTM (D. Kan. filed May 13, 1999),
available at http://www.usdoj.gov/atr/cases/f2400/2438.htm.
365 See Id. §§ 48-53.
366 See § 6.
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SELF-CRITICAL ANALYSIS PRIVILEGE PROTECTS AMERICAN

AIRLINES' SAFETY REPORTS FROM DISCOVERY IN AGE
DISCRIMINATION SUIT

In Tice v. American Airlines,'67 a group of retired American pilots sued the airline for age discrimination based on its policy of
preventing retired pilots from continuing to work by dropping
their rank to flight officer. 6 A flight officer is third in command on a commercial aircraft, and controls the fuel, hydraulic,
and other systems during and after the flight. Although federal
regulation requires pilots to retire when they turn 60, flight officers may be older than 60. In defense of its policy, American
points to safety concerns and its desire to use the flight officer
position to train future pilots. The plaintiff pilots, seeking to
discredit American's safety concerns, filed a motion to compel
discovery of safety reports from a recent "top-to-bottom" selfanalysis of American's operations. 69
On April 19, 2000, a U.S. magistrate judge in the Northern
District of Illinois denied plaintiffs' motion to compel American
Airlines' internal safety reports, protecting them from discovery
under the self-critical analysis privilege.17° Although the Seventh Circuit has not formally recognized the self-critical analysis
privilege, the court assumed for the purposes of plaintiffs' motion that the federal common law honors the privilege. The
court described the purpose of the privilege to encourage "socially useful investigations and evaluations or compliance with
the law."'317 ' The decision whether to grant the privilege, the
court explained, requires it to "balance the public interest in
protecting candid self-assessments against the private interest of
the litigant in obtaining all relevant documents through
discovery. "372
Although the pilots' underlying lawsuit is for employment discrimination and the safety reports were prepared pursuant to an
FAA mandate, the court used the balancing test typically employed for tort/injury claims:
Applying this balancing test,
'467 192 F.R.D 270 (N.D. I11.
2000).
368 See id. at 271.

-3s, See id. at 272.
'171 See id. at 274.

'71Id. at 272 (quoting Shepard v. Consolidated Edison Co., 893 F. Supp. 6, 7
(E.D.N.Y. 1995)).
37,Id. (quoting Morgan v. Union Pac. R.R. Co., 182 F.R.D. 261, 264 (N.D. Ill.
1998)).
373See id.at 273.
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the court found that American satisfied the four elements: 1)
the information sought resulted from a critical self-analysis undertaken by American, the party seeking protection; 2) the public has a strong interest in preserving the free flow of the safety
information; 3) the safety information is of the type whose flow
would be curtailed if discovery were allowed; and 4) the safety
reports were prepared with the expectation that they would be
kept confidential, and have in fact been kept confidential."'
The court rejected the pilots' motion to compel, and American's self-analysis remained confidential. h7
N.

COURT ISSUES PROTECTIVE ORDER ALLOWING COUNSEL AND
COURT ACCESS TO PASSENGER LIST FOR PURPOSES
OF LITIGATION

In Wallman v. Tower Air, Inc.,376 Keira Wallman sued Tower Air
for damages resulting from personal injuries she allegedly sustained when a Tower airplane she was on developed engine
trouble and made an emergency landing. 77 Wallman requested
to view the passenger list from the flight to assist her in identifying potential class members and determining whether the class
meets the requirements of typicality and numerosity.37 8 Tower
Air refused to turn over the list, claiming that the information
was strictly confidential under the Aviation Security Improvement Act (ASIA). The ASIA requires that air carriers collect
contact information on each passenger on every flight to or
from the United States." 9 Under the ASIA, the passenger list
information is intended to aid in the notification of family members in the event of an air disaster, and cannot be released except to 8the family of a passenger, the State Department, or the
NTSB. (

On October 8, 1999, a federal judge in the Northern District
of California held that Wallman presented "adequate justification" for producing the list within Rule 26(a) (1) (A) of the Federal Rules of Civil Procedure. 8 ' The court rejected Tower's
contention that the ASIA creates "a special privilege beyond the
374 See id.
375 See id. at 273-274.

189 F.R.D. 566 (N.D. Ca. 1999).
See id. at 567.
See id.
179 See id. at 568.
380 See id.
381 See id.

376

377
378
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protections afforded by the rules of civil procedure for a passenger list.

' 38 2

The court issued a protective order limiting flight

list access to the court and counsel, allowing Wallman to use the
flight list information to contact members of a potential class. 3
382
383

Id. at 569.
See id.

