) DEDMAN
JIITET, SMU SCHOOL OF LAW SMU Law Review
Volume 51 | Issue 2 Article 5

January 1998

Welcome to the 21st Century Classroom - Your Living Room: The
FCC Requires Three Hours of Children's Educational and
Informational Programming

Richard Jr. Cortez

Recommended Citation

Richard Jr. Cortez, Comment, Welcome to the 21st Century Classroom - Your Living Room: The FCC
Requires Three Hours of Children's Educational and Informational Programming, 51 SMU L. Rev. 413
(1998)

https://scholar.smu.edu/smulr/vol51/iss2/5

This Comment is brought to you for free and open access by the Law Journals at SMU Scholar. It has been
accepted for inclusion in SMU Law Review by an authorized administrator of SMU Scholar. For more information,
please visit http://digitalrepository.smu.edu.


http://www.law.smu.edu/smu-dedman-school-of-law
http://www.law.smu.edu/smu-dedman-school-of-law
https://scholar.smu.edu/smulr
https://scholar.smu.edu/smulr/vol51
https://scholar.smu.edu/smulr/vol51/iss2
https://scholar.smu.edu/smulr/vol51/iss2/5
https://scholar.smu.edu/smulr/vol51/iss2/5?utm_source=scholar.smu.edu%2Fsmulr%2Fvol51%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalrepository.smu.edu/

WeLcOME To THE 21st CENTURY
CLASSROOM—YOUR LiviNG Roowm:
THE FCC REQUIRES THREE HOURS
OoF CHILDREN’S EDUCATIONAL AND
INFORMATIONAL PROGRAMMING

Richard Cortez Jr.*

TABLE OF CONTENTS

I INTRODUCTION ...ttt iieineaeans 414
II. THE CHILDREN’S TELEVISION ACT OF 1990: THE
FIRST STEP TOWARDS IMPROVING CHILDREN’S

PROGRAMMING . ...ttt e i e enes 416
A. THE RoAD TO CONGRESSIONAL ACTION .......covu... 416
B. THE CHILDREN’s TELEVISION AcT oF 1990:
ConGress Hits BRoaDpcAasTERS WITH KipD GLovEs .. 417
C. THE ACT IN ACTION ..\ttt tiiittneenrannneneeennnnnns 418
III. TIME TO RETHINK AND RETOOL THE
CHILDREN’S TELEVISION ACTOF 1990 ............. 420
A. THe FCC “HUNDTS” FOR A SOLUTION ........ccnvren. 420
1. Early Signs of a Change in Direction . ............. 420
2. The Supreme Court’s Inaction Spurs Action by the
FCOC i e e e i 420
B. LET'S MAKE A DEAL ...t 421

IV. THE FCC TELLS BROADCASTERS HOW TO GET
TO SESAME STREET, OR AT LEAST THE
BROADCASTING EQUIVALENT ................aee 422
A. AN INTRODUCTION TO THE NEW RULES .............. 422
B. MEeEeT THE REQUIREMENTS: IT’s NoT A NEW SHOW,
IT’s WHAT BRoOADCASTERS MUusT Do To KeEP THEIR
LICENSES .ttt tve ettt ettt iie i enaeees 422
1. Public Information Initiatives ...................... 423
2. Definition of Programming “Specifically Designed”
to Serve Children’s Educational and Informational
Needs .....cooveveiniiiiiiiiiiiiiiiiiiiiin 423
a. Significant Purpose................oiiii 423

* The author wishes to thank Professor Lackland Bloom, SMU School of Law, for
his comments, suggestions, and dedication to helping his students improve their writing
skills.

413



414 SMU LAW REVIEW [Vol 51

b. Educational and Informational Objective and
Target Child Audience Specified in Writing ... 424
¢. Times Core Programming May be Aired ...... 424
d. Regularly Scheduled .......................... 424
e. Substantial Length ............................ 424
f. Identified as Educational and Informational ... 425
3. Processing Guidelines ............................. 425

V. THE FCC PLEASES PARENTS AND POLITICIANS,
BUT CAN IT PLEASE THE UNITED STATES

SUPREME COURT? ..ot 425
A. Now BATTING FOR THE BROADCASTERS . . ........... 426

B. Tue FCC WonN THE BatrLE, BuT CAN IT WIN THE
AR L e 427

1. Are Broadcasters Content with Content

Regulation? ............. ... . i, 427
a. Choosing the Standard of Review ............. 427
b. Applying Strict Scrutiny ....................... 429
2. The Public Interest ..............cooviiiiiinuinnn. 430
3. Scarcity and Broadcasters.......................... 432
4. Pervasiveness .........o.eiuii i 433
C. THE REGULATIONS ARE SAFE ATHOME .............. 434
VI. CRITICAL ANALYSISOF THE RULES ................ 435
A. INFORMING THE PUBLIC..........coooiiiiiiae 435
B. DEFINING CORE PROGRAMS . ......oovviiiiiiinennnnn. 436
C. PROCESSING GUIDELINES .. .. .uvittiriiiiteneineananens 436
VII. A BRAND NEW FORM OF HOME SCHOOLING ..... 437
VIII. CONCLUSION ...t 439

I. INTRODUCTION

that it is any ally of the classroom . ... As a television show, and a
A_good one, Sesame Street does not encourage children to love school
or anything about school. It encourages them to love television.”!
American children between two and seventeen years old watch more
than three hours of television a day.? Estimates show that by the time a
person is eighteen years old, he will have watched between 15,000 and
20,000 hours of television in his lifetime, but will have spent only 13,000
hours in the classroom.® In August of 1996, the Federal Communications
Commission (FCC) unanimously approved turning the living room into a
second classroom.

“ IF we are to blame Sesame Street for anything, it is for the pretense

1. NeiL PostMAN, AMUSING OURSELVES To DEATH: PuUBLIC DISCOURSE IN THE
AGE oF SHow BusINEss 144 (1985).

2. See In re Policies and Rules Concerning Children’s Television Programming, 10
F.C.C.R 6308, 6312 (1995) [hereinafter Policies and Rules].

3. See id. at 6312-13.
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As of September 1, 1997, broadcast licensees are required to show at
least three hours of educational and informational programs for children
in order to guarantee license renewal.* “This is the first time in history
that the FCC has had a rule that actually requires a specific, quantified
amount of anything,”> The new rules serve multiple purposes. First, they
reinforce the public interest requirement: broadcasters must show mat-
ters of public interest in return for free use of the scarce airwaves. Sec-
ond, these rules symbolize the concerns of parents, politicians, and
broadcasters for the future of our children. Third, three hours that would
normally be filled with “non-educational television” (entertainment?)
will now be filled with child-friendly programs. Finally, these rules will
hopefully result in a marketplace filled with quality children’s programs,
thus giving children the opportunity to become educated and informed by
watching television.

Numerous studies support the thesis that educational television can
benefit a child’s development.® For the purpose of this Comment, these
studies will not be challenged; “whether or not Sesame Street teaches chil-
dren their letters and numbers is entirely irrelevant.”” This Comment
will argue that for all of the good intentions and possible educational ben-
efits of the FCC rules, the consequences could be drastic should the rules
achieve their desired effect. Instead of turning to their teachers or books,
children will be turning on the “boob tube” for educational stimulation.?

Part II examines the Children’s Television Act of 1990 (CTA), which
was passed by Congress after traveling down a long and tortuous road.
The CTA served notice to broadcasters that educational and informa-
tional television for children should be a priority. This Part ends with a
summary of some of the problems with the CTA. Part III then looks at
the FCC’s response to the ineffectiveness of the CTA: a revitalized FCC
proposed changes to the CTA, then took part in a summit that produced
new rules for children’s programming. In Part IV, the new rules passed
by the FCC in August of 1996 are examined. Part V asks whether broad-
casters will challenge the new rules. This Part examines the constitutional
issues to be raised by broadcasters, should the matter go to court, and the
subsequent responses by the FCC. This Part ends with the conclusion
that the regulations would be upheld in court if challenged. Part VI ana-

4. See 61 Fed. Reg. 43,988 (1996).

5. Family Values: FCC Chairman Discusses New Children’s TV Education Mandates
(CNN television broadcast, Sept. 2, 1997).

6. See, e.g., BRIAN R. CLIFFORD ET AL., TELEVISION AND CHILDREN: PROGRAM
EvALUATION, COMPREHENSION, AND IMPACT 91 (1995) (“This is one area of programming
that clearly shows that children undoubtedly can learn from television.”).

7. POSTMAN, supra note 1, at 144,

8. 1shall assume that the desired effect of the FCC rules is to get children to watch
more educational programs and less non-educational TV. As this Comment will explore,
there is a question as to whether the FCC has or should have authority to effect the educa-
tion of our children. Also, the “real” desired effect may have nothing to do with promoting
children’s television. Instead, the desired effect of these rules could simply be to punish
broadcasters for all of the “bad” shows they aired during the Reagan years—a time when
the FCC was not regulating broadcasters as much.



416 SMU LAW REVIEW [Vol. 51

lyzes the new broadcast requirements and concludes that they will not
present any more compliance problems to broadcasters than the CTA
did. Part VII questions the potential effects of the regulations. While the
FCC might think it is doing parents and children a favor by filling the
market with better children’s shows, it could be doing irreversible harm
to our school systems. Finally, Part VIII offers a different approach to
getting broadcasters involved in the educational process.

II. THE CHILDREN’S TELEVISION ACT OF 1990: THE FIRST
STEP TOWARDS IMPROVING CHILDREN’S
PROGRAMMING

With the passage of the Children’s Television Act of 1990,° Congress
recognized for the first time that children are a special audience with spe-
cial needs.1® Enacting a bill designed to regulate and improve children’s
programs proved to be tougher than expected. Once enacted, the bill did
not produce the beneficial aspects for which its supporters had hoped.

A. THE RoAD To CONGRESSIONAL ACTION

In 1974, the FCC published the Children’s Television Report and Policy
Statement,! which not only limited the number of commercials during
children’s programs, but also sought to impose standards for the quality
of the programs.1? The Reagan-appointed Commission of the early 1980s
began to dilute the 1974 Policy.'®> By 1984, the FCC abandoned its policy
regarding the amount of commercials run during children’s programs.'4
In its place, the FCC, led by Mark Fowler, turned children’s television
over to market forces.15

Children’s television quickly became one giant commercial. The pro-
grams themselves featured toy manufacturers’ latest creations as the
stars.'¢ During these shows, the number of commercials doubled from
what they were under the 1974 Policy.l” Eighty percent of these commer-

9. Pub. L. No. 101-437, 104 Stat. 996 (codified at 47 U.S.C. §§ 303a-303c (1994)).

10. See NEwTON N. MiNow & CrAIG L. LAMAY, ABANDONED IN THE WASTELAND:
CHILDREN, TELEVISION, AND THE FIRsT AMENDMENT 10 (1995).

11. 50 F.C.C.2d 1 [hereinafter 1974 Policy).

12. See id. Broadcasters could run 9.5 minutes of commercials per hour on Saturday
and Sunday mornings and 12 minutes per hour at all other times.

13). See Patricia Aufderheide, Reregulating Children’s TV, 42 Fep. Com. L.J. 87, 93
(1989).

14. See In re Children’s Television Programming and Adver. Practices, 96 F.C.C.2d 634
(1983). In fact, two years earlier, the District Court for the District of Columbia held the
limitation on commercials to be in violation of the Sherman Antitrust Act. See United
States v. National Ass’n of Broad., 553 F. Supp. 621 (D.D.C. 1982). Nevertheless, the FCC
did not abandon the policy until 1984.

15. See Minow & LaMAY, supra note 10, at 20.

16. See id. at 54. He-Man and the Masters of the Universe, Thundercats, Gobots, Trans-
formers, G1 Joe: A Real American Hero, and other similar programs dominated children’s
television at this time. See id.

17. See id.
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cials advertised “toys, cereals, candy, and fast-food restaurants.”18

While the quality of children’s programs dropped, so too did the
number of shows designed for kids.1® The number of hours of children’s
television fell from eleven hours a week to four-and-a-half hours a week
after Ronald Reagan took over the Oval Office and began appointing
commissioners to the FCC.2® Congress took note of the situation and
attempted to pass legislation as early as 1983 that would require broad-
casters to air educational programs aimed at children.?!

Broadcasters made two arguments against this first attempt at the
CTA. First, they argued it was not their fault that the availability and
quality of children’s shows plummeted to all-time lows. Instead, market
pressures forced them to compete for valuable advertising dollars.?2
Children simply do not constitute a large portion of the viewers that are
attractive to advertisers, so not many shows were targeted at them.?* Sec-
ond, they argued that “[t]he nation’s broadcasters do not need the gov-
ernment to be their programming partner.”?* The broadcasters cloaked
themselves in the First Amendment rather than taking responsibility for
the decline in children’s programs.

Congress tried to pass the CTA again in 1988, only to have President
Reagan veto it.25 He too used the First Amendment and market force
arguments in rejecting regulation of children’s television.?6 Congress fi-
nally passed the CTA in 1990. However, it did so by overriding President
George Bush’s veto.?” Apparently, public frustration reached such a fe-
ver pitch that Congressmen had to respond to their constituents’ displea-
sure with the state of children’s television by overriding the veto.

B. Tuae CHILDREN’S TELEvVISION AcTt OF 1990: CoNGREss Hits
BroabpcasTters WitH Kip GLOVES

Congress enacted the CTA with two goals in mind: (1) reinstating the
commercial restrictions of the 1974 Policy; and (2) tying a broadcaster’s
license renewal to the quality of its children’s programs. These goals
were based in part on findings that state:

18. Id.

19. See Reed E. Hundt, The Public’s Airwaves: What Does the Public Interest Require
of Television Broadcasters, 45 DUKE L.J. 1089, 1110 (1996).

20. See Minow & LAMAY, supra note 10, at 52.

21. See id. at 21.

22. See Reed Hundt & Karen Kornbluh, Renewing the Deal Between Broadcasters and
the Public: Requiring Clear Rules for Children’s Educational Television, 9 Harv. J.L. &
TecH. 11, 15 (1996).

23. See id. Of course, the shows that were aimed at kids blatantly tried to sell them
toys for thirty minutes, to the point of exploitation. See Minow & LAMAY, supra note 10,
at 21.

24. Minow & LAMay, supra note 10, at 21-22 (quoting John Abel, Senior Vice Presi-
dent for Research for the National Association of Broadcasters).

25. See id. at 21.

26. See id.

27. See id. President Bush invoked the same arguments made by his predecessor.
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(1) it has been clearly demonstrated that television can assist chil-
dren to learn important information, skills, values, and behavior,
while entertaining them . . . ; (2) as part of their obligation to serve
the public interest, television operators and licensees should provide
programming that serves the special needs of children . . . ; [3] special
safeguards are appropriate to protect children from overcommercial-
ization on television.?8
Section 102(b) resurrected the commercial limitations of the 1974 Pol-
icy that had been abandoned in 1984.2° Broadcasters can run commer-
cials during children’s programs for no more than 10.5 minutes per hour
on weekends and up to twelve minutes per hour during the week.3°
More important to the advocates of children’s television regulation was
the focus on better “quality” programs for kids.3! The CTA attempted in
section 303b(a)(2) to remedy the lack of educational shows on television
by hinging the broadcaster’s license renewal on its ability to “serve[ ] the
educational and informational needs of children.”32 The FCC purported
to consider compliance with the CTA as a factor in the renewal process.
Licensees would have to comply with both the commercial restrictions
and the quality of programming mandates aimed at serving children’s
needs.3® Congress also authorized the FCC to consider in the renewal
process “any special nonbroadcast efforts by the licensee which enhance
the educational and informational value of such programming to chil-
dren”4 and “any special efforts” made by the licensee and designed to
serve children’s needs.35

C. THE AcT IN ACTION

The CTA “was hardly a great triumph.”¢ Harry Geller, one of the
drafters of the CTA, acknowledged the Act to be a “‘stopgap’ measure,”
insufficient in the battle against market forces.3? Immediate concerns fol-
lowing the enactment of the CTA involved what “educational” actually
meant, when these children’s programs should be aired, and how much
children’s programming satisfied the licensee’s renewal obligations.

The CTA provided no definition of “educational” or “informational.”
In order to serve the educational needs of children, a television station
owner in New Orleans claimed the G.I. Joe cartoon was educational be-
cause it presented “[i]ssues of social consciousness and responsibility.”38

28. 47 U.S.C. § 303a(d) (1994).

29. See supra notes 9-11 and accompanying text for the effects of the abandonment.

30. See 47 U.S.C. § 303a(b).

31. See Aufderheide, supra note 13, at 99.

32. 47 U.S.C. § 303b(a)(2).

33. See id.

34. Id. § 303b(b)(1).

35. See id. § 303b(b)(2).

36. Minow & LAMAY, supra note 10, at 55.

37. See id.

38. Diane A. Hayes, The Children’s Hour Revisited: The Children’s Television Act of
1990, 46 Fep. Com. L.J. 293, 306 (1994).
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The CTA encountered similar opposition from station owners every-
where.?® Nowhere in the language of the CTA did it say that the pro-
grams had to give a lesson on nuclear fission. It simply stated that
educational and informational programs must be shown.

Another problem centered on when exactly these programs should air.
A study by the Center for Media Education revealed that nearly sixty
percent of the educational shows for children were shown between 5:30
a.m. and 7:00 a.m.*® Licensees appeared to have authority to show chil-
dren’s shows at a time when children were not watching television.#! This
worked for broadcasters because in a market-driven system, the station
owner would be best served if he let the least profitable shows kill off the
least profitable time slots.*2

Finally, the CTA did not specify a minimum number of hours of chil-
dren’s programming that needed to be shown in order to satisfy license
renewal requirements. It could be expected, therefore, that broadcasters
would show a minimal amount of children’s programming and use igno-
rance as an excuse when complaints were lodged against them. Add to
that internal disputes among FCC commissioners as to what amount of
educational programming would satisfy the CTA,** and the CTA was
sapped of what little strength it had. The FCC wound up granting the
renewal of licenses if the broadcaster showed thirty minutes a week or
more of educational programming.44-

The CTA took “a small step in the right direction.”#> Nevertheless,
there were loopholes that advocates of children’s programming wanted
closed.46 The election of Bill Clinton as President of the United States,
and his subsequent appointments to the Commission, signaled an end to
the freedoms broadcasters had been given by the Reagan-Bush appoin-
tees, giving hope to advocates who wanted to see better children’s
shows.47 Reed Hundt, the FCC Chairman appointed by President Clin-
ton in 1993, planned on using his position to “goad broadcasters into im-
proving TV.”4¢ Hundt specifically wanted to give the CTA some muscle
in the hopes that the educational and informational needs of children

39. See id. at 306-08 (listing shows that were supposedly educational).

40. See id. at 306.

41. See Minow & LaMay, supra note 10, at 55.

42. Children’s television advocates would argue that these shows were not profitable
because they were shown at these times. If educational programs were shown in better
time slots, the argument goes, then children would be more likely to watch, thus creating a
large viewing audience attractive to advertisers.

43. See Hundt, supra note 19, at 1111-12.

44. See id. at 1112.

45. Minow & LaMay, supra note 10, at 10.

46. See Peggy Charen, Victory at Last, BROADCASTING & CABLE, Aug. 12, 1996, at 20.

47. During the 1980s, broadcasters were on their way to the full First Amendment
protections afforded to the print media, highlighted by the repeal of the Fairness Doctrine
in 1987. See Harry A. Jessell, The Fall of the First, BROADCASTING & CABLE, Aug. 12,
1996, at 12.

48. Id.
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would be quantifiably served.*?

III. TIME TO RETHINK AND RETOOL THE CHILDREN’S
TELEVISION ACT OF 1990

A. THe FCC “HunpTs” FOR A SOLUTION
1. Early Signs of a Change in Direction

As new Chairman Reed Hundt stated in early 1996, “The time is ripe
to question the public’s ‘deal’ with the broadcasters and ask if a new
scheme is required for the digital future.”>® The new Commission had
already prepared a notice in April of 1995, which included many propos-
als intended to strengthen the CTA.5! Included in these were proposals
improving the public’s access to broadcaster’s records regarding chil-
dren’s shows,>2 defining what constitutes educational and informational
shows,>3 and setting a minimum number of hours of children’s program-
ming that broadcasters must show to comply with the CTA.5*

2. The Supreme Court’s Inaction Spurs Action by the FCC

In the eyes of Reed Hundt, the Supreme Court’s decision not to grant
certiorari in Action for Children’s Television v. Federal Communications
Commission> cleared the way for his proposal that broadcasters be re-
quired to show a minimum of three hours of educational television a
week.>¢ In Action for Children’s Television v. Federal Communications
Commission (ACT II1),57 the Court of Appeals for the District of Colum-
bia upheld FCC regulations that required the channeling of indecent
broadcasts, allowing them only to be shown between 10:00 p.m. and 6:00
a.m.>® Chairman Hundt felt that because the Supreme Court allowed
kids to be protected from indecent programs, the decision indicated that
“you can certainly take steps to promote educational TV.”59

Specifically, the court in ACT III held that the government has a com-
pelling interest in protecting children from indecent programsé® and that
the FCC regulations satisfied the “least restrictive means” requirement
for doing so.6! By agreeing that the FCC adopted the “least restrictive

49. See Hundt & Kornbluh, supra note 22, at 11-12.

50. Id. at 16.

51. Policies and Rules, 10 F.C.C.R. at 6308. Broadcasters had all but ignored the CTA
until the FCC indicated that it was serious about children’s programming, See MiNnow &
LAMAY, supra note 10, at 10-11.

52. See Policies and Rules, 10 F.C.C.R. at 6310.

53. See id. at 6311.

54. See id.

55. 116 S. Ct. 701 (1996).

56. See Christopher Stern, Supreme Court Leaves Indecency Safe Harbor Intact,
BROADCASTING & CABLE, Jan. 15, 1996, at 10.

57. 58 F.3d 654 (D.C. Cir. 1995).

58. See id. at 656.

59. Stern, supra note 56, at 10.

60. See ACT 111, 58 F.3d at 661.

61. See id. at 667.
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means” to protect children, the court upheld the definition of children,
which included anyone seventeen and under, and also permitted a safe
harbor for showing indecent programs.6? Broadcasters may show inde-
cent shows between 10:00 p.m. and 6:00 a.m.—hours children are not
likely to be watching television.53

While Hundt seemed optimistic about the possibility of setting a three
hour requirement for children’s programming, others felt that there were
no legal grounds for believing that approval of indecency regulation
would necessarily support Hundt’s proposal.6* Timothy Dyk, a First
Amendment lawyer, stated, “It’s pretty clear that the decision [denying
certiorari to ACT III] does not tell us what the law is in other areas of
regulation.”®>

B. Ler’s MAKE A DEAL

Summer 1996. The presidential campaign is in full force. In what ap-
pears to be election-year politics, President Clinton met with broadcast-
ers, children’s television advocates, FCC officials, and various other
politicians in an attempt to push through Reed Hundt’s proposal for im-
proving children’s television.%¢

The process took off in March of 1996 when Ralph Gabbard, president
of Gray Communications Systems, sent the FCC a proposal for new rules
that included quantitative requirements for children’s programming.6’
Gabbard, taking a position contrary to most other broadcasters, sent an-
other proposal to Reed Hundt on July 24 in hopes of “bridging the gap”
between the parties involved.® Gabbard based his proposal upon the
proposed rules set forth by Hundt and fellow commissioner Susan Ness in
April 1995, but Gabbard’s version was more “broadcaster friendly” as it
allowed for more flexibility in program selection.%® This exchange set the
wheels in motion for a summit on children’s television at the White
House.”0

The parties to the summit went through marathon negotiations in
hopes of striking a deal that satisfied the FCC, broadcasters, and propo-
nents of quality children’s shows.”! The parties finally struck a deal and
sent it to the FCC for approval on July 29, 1996.72 According to President

62. See id. at 665.

63. See id.

64. See Stern, supra note 56, at 10.

65. Id.

66. See Chris McConnell, Burning the Midnight Oil Over Kids TV, BROADCASTING &
CaBLE, Aug. 5, 1996, at 8.

67. See Chris McConnell, For Ralph Gabbard, Compromise Was Key, BROADCASTING
& CaBLE, Aug. 5, 1996, at 9.

68. See id.

69. See id.

70. See McConnell, supra note 66, at 9.

71. See id.

72. See Chris McConnell, Kids TV Accord Reached, BROADCASTING & CABLE, Aug, 5,
1996, at 5.



422 SMU LAW REVIEW [Vol. 51

Clinton, “this proposal fulfills the promise of the Children’s Television
Act—that television should serve the educational and informational
needs of our young people, I urge the FCC to adopt this proposal.””? The
FCC approved the regulations by a unanimous vote on August 8, 1996,74
and the regulations went into effect on September 1, 1997.75

IV. THE FCC TELLS BROADCASTERS HOW TO GET TO
SESAME STREET, OR AT LEAST THE
BROADCASTING EQUIVALENT

A. AN INTRODUCTION TO THE NEW RULES

Obviously thrilled with the new regulations, Chairman Hundt pro-
claimed, “[f]or the first time, we’ll have an ongoing dialogue on children’s
TV.”76 Fellow commissioner Susan Ness added that, “[t]oday’s ruling re-
invigorates [the] public interest compact” between society and broadcast-
ers.”7” By implementing the new rules, the FCC “[took] action to
strengthen its enforcement of the Children’s Television Act of 1990.”78
As with the CTA, these rules focus on requiring broadcasters to satisfy
the needs of children in order to have their licenses renewed. The CTA
did not tell the licensee what specific actions were required in the area of
children’s broadcasting; the new rules make it much clearer. Neverthe-
less, for a more complete understanding of the importance of these new
regulations, an in-depth analysis of them is required.

B. MEeer THE REQUIREMENTS: IT’'s NoT A NEw SHOow, IT’s WHAT
BroADCASTERS MusT Do 1o KEep THEIR LICENSES

The new rules purport to modify and refine the CTA in the following
three key areas. First, the new rules will allow the public to become bet-
ter informed about the shows licensees choose to fulfill their requirement
of serving the educational and informational needs of children.” Next,
the new rules define what constitutes a program that is “‘specifically
designed’ to educate and inform children” so that licensees will know
which types of programs satisfy the licensing requirements.8® These
shows make up what is known as “core programming.”®! Finally, the new
rules contain a processing guideline that sets the minimum requirement
at three hours per week of children’s programming.82 However, the FCC

73. Id.

74. See Chris McConnell, Law of the Land: Three Hours of Kids TV, BROADCASTING
& CABLE, Aug. 12, 1996, at 11.

75. See 47 CF.R. § 73.671 (1996).

76. Jane Hall, Differing on Lesson Plan for Kids’ TV, L.A. TiMEs, Aug. 15, 1996, at F1.

77. McConnell, supra note 74, at 11. The compact exists because of the broadcasters
free “use of valuable public airwaves.” Id.

78. 61 Fed. Reg. 43,981 (1996).

79. See id. at 43,982.

80. See id. This provision of the new rules does what section 303b of the CTA did not;
it removes the possibility that a G.1I. Joe cartoon can qualify as an educational program.

81. 61 Fed. Reg. at 43,982.

82. See id. at 43,988.
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also established procedures that may allow a broadcaster who does not
comply with the three-hour requirement to still have its license
renewed.83

1.  Public Information Initiatives

This section of the new rules is designed to enhance “parents’ knowl-
edge of children’s educational programming.”® This was the first provi-
sion of the new rules to go into effect on January 2, 1997. Under this rule,
broadcasters must now identify core programs at the beginning of each
program.85 Broadcasters are free to choose any method of identification
that they wish.®6

Broadcasters must also prepare children’s programming reports quar-
terly, filing them with the FCC at the end of the year for the next three
years.8’” The first reports are due on January 10, 1998.88 The licensee
must keep these reports separate from other reports that it makes so that
the public can easily inspect them.?? In the reports, the broadcaster must
give a brief explanation of how each program meets the definition of core
programming.®

2. Definition of Programming “Specifically Designed” to Serve
Children’s Educational and Informational Needs®!

“[E]ducational and informational television programming is any televi-
sion programming which furthers the positive development of children 16
years of age and under in any respect, including the child’s intellectual/
cognitive or social/emotional needs.”®? The new regulations further de-
lineate six additional criteria that must be met beginning September 1,
1997, in order for a show to qualify as core programming.

a. Significant Purpose

The significant purpose of the program must be to further the educa-
tional and informational needs of children sixteen years old and under.?
The show must be specifically designed to serve these needs. An en-
tertainment show with a “wrap-around” message does not qualify as serv-
ing the significant purpose.”* Most important for broadcasters, the FCC

83. See id.

84. Id. at 43,983.

85. See McConnell, supra note 74, at 11.

86. See 61 Fed. Reg. at 43,983,

87. See id. at 43,984.

88. See McConnell, supra note 74, at 11. The FCC will provide standardized reporting
forms.

89. See 61 Fed. Reg. at 43,984

90. See id.

91. See id. at 43,985.

92. 47 CF.R. § 73.671.

93. See 61 Fed. Reg. at 43,985.

94, See id. “Wrap-around” messages are those messages put at the beginning or end-
ing of a show in an attempt to serve an educational or informational need. See id.
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will rely on the good faith judgment of the broadcasters in determining
whether the significant purpose of the program is to serve educational
and informational needs.%5

b. Educational and Informational Objective and Target Child
Audience Specified in Writing

The FCC requires licensees to put in writing the educational and infor-
mational objectives that they believe each core program meets.%
Through enactment of this requirement, the FCC hopes to encourage
broadcasters to devote more attention to the quality of their children’s
programming.9’

c. Times Core Programming May Be Aired

Broadcasters must air their core programs between 7:00 a.m. and 10:00
p-m. in order to count them towards the three hour requirement.®®¢ The
FCC reached this determination using studies that looked at children’s
television viewing patterns. For example, there are four times as many
young children watching television at 7:00 a.m. than at 6:00 a.m.%®

d. Regularly Scheduled

A core program must be aired regularly to qualify, which means, at the
least, on a weekly basis.1° Airing a core program at least once a week
allows the show to develop a loyal audience and better reinforces educa-
tional themes.19! Also, weekly shows can be anticipated and more easily
located by children.1%?2 Non-weekly specials like ABC’s Afterschool Spe-
cials will not count toward meeting the minimum number of hours.103

e. Substantial Length

A core program must be “at least 30 minutes in length.”1%¢ The FCC
explains that since the dominant programming format is divided into
thirty-minute segments, the thirty-minute requirement should not burden
the broadcaster.105 A thirty-minute show tends to allow more educa-

95. See id. The FCC will rely on public oversight in making sure broadcasters comply.
See id.

96. See id. at 43,986.

97. See id.

98. See 47 CF.R. § 73.671(c)(2). The FCC states that the children’s programming
viewing hours do not need to be consistent with the indecency safe harbor. See 61 Fed.
Reg. 43,987. The indecency safe harbor is between 10:00 p.m. and 6:00 a.m. See ACT I,
58 F.3d at 665.

99. See 61 Fed. Reg. at 43,986.

100. See id. at 43,987.

101. See id.

102. See id.

103. See id.

104. 47 C.F.R. § 73.671(c)(4).
105. 61 Fed. Reg. at 43,987.
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tional and informational messages to be presented.'%¢ The FCC does not
believe that children’s short attention spans will detract from the benefits
of a thirty-minute core program.107

f. Identified as Educational and Informational

As mentioned earlier, a program must be identified at its beginning as
a core program. This requirement will not only make the public more
aware of what is a core program, it will make broadcasters more account-
able for their choice of educational and informational shows.108

3. Processing Guidelines

These guidelines answer the question broadcasters most frequently ask:
how do I keep my license? A broadcaster has two options for complying
with the new rules when renewing its license: (1) it may check a box on
the renewal application indicating that it has aired three hours of core
programming, and provide appropriate information substantiating such
compliance; or (2) in the event that the broadcaster does not air three
hours of core programming, it may show that it has aired a package of
programs that demonstrate a commitment to educational and informa-
tional programming.1%®

“Broadcasters not meeting either option can still make a case for li-
cense renewal to the full commission.”?10 A broadcaster can still keep its
license if it can convince the FCC of its commitment to children’s pro-
gramming. This could be demonstrated by sponsoring core programs on
other local stations or taking part in non-broadcast efforts to serve chil-
dren’s educational and informational needs.!'! The FCC believes that
three hours a week is reasonable and that the new guidelines offer more
clarity than the CTA.112

V. THE FCC PLEASES PARENTS AND POLITICIANS,
BUT CAN IT PLEASE THE UNITED STATES
SUPREME COURT?

In the eyes of a cynic, the adoption of the children’s programming re-
quirements could be viewed as “a savvy political move in an election
year,” but it could also be seen as a “justified response to a public that
was mad as hell and wasn’t going to take it anymore.”1'3> Whatever the
real reason for the adoption of the new rules (e.g., to win an election, to

106. Compare this to the 60-second public service announcements placed in between
shows, or the popular Schoolhouse Rock cartoon featured on ABC, which lasts a few
minutes.

107. See 61 Fed. Reg. at 43,987.

108. See id. at 43,988.

109. See id.

110. McConnell, supra note 74, at 11.

111. See 61 Fed. Reg. at 43,988.

112. See id. at 43,988-89.

113. Daniel S. Moore, Scrambling for FCC Approval, VARIETY, Dec. 9-15, 1996, at 45.
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help kids get smarter, or to penalize broadcasters for not serving the pub-
lic interest), the debate may ultimately shift to whether or not the rules
can survive a challenge in court.114

A. Now BATTING FOR THE BROADCASTERS . . .

Before the new rules can be reviewed by the District Court of the Dis-
trict of Columbia, or by the Supreme Court for that matter, some broad-
caster must first challenge them. During the summit meeting, the
National Association of Broadcasters agreed not to challenge the new
regulations in court if the FCC adopted rules that offered broadcasters
some flexibility.115 Therefore, a challenge looks unlikely. Several other
factors, besides not wanting to go back on their word, could also persuade
broadcasters to leave these rules unchallenged.

“I don’t want to be fighting kids,” said Ralph Gabbard, who helped
draft the new rules.® Other broadcasters echoed the same senti-
ments.117 “[K]ids are right up there with God, mother, and apple pie.”18
Even if broadcasters think that the rules make for bad policy, they would
face an uphill battle in the public relations arena by challenging rules
meant to benefit children.!?® There would not be much sympathy for a
licensee challenging these rules, even if he cried that his First Amend-
ment rights were being violated. Besides not wanting to fight kids in
court, broadcasters also have other considerations that may determine
whether or not they challenge the rules. They might accept these rules as
a quid pro quo. “By acquiescing on the content issue, they know they get
other things from the government.”120

Broadcasters want a second channel for high density television
(HDTV) free of charge. They want must-carry rules,'2! easy license re-
newal, and limits on competition for their licenses.1?2 As long as broad-
casters are kept happy on other fronts, they might be willing to go

114. Reed Hundt feels this is an open and shut case for the courts. “It is constitutional
to mandate that a reasonable amount of time on the public airwaves be used to provide
education for our children.” Hundt, supra note 19, at 1117.

115. See McConnell, supra note 66, at 9. Although the regulations were adopted in a
form that appears to give broadcasters flexibility, a challenge may occur depending on how
they are applied.

116. McConnell, supra note 67, at 9.

117. See id.

118. Jessell, supra note 47, at 13.

119. See id.

120. Id.

121. See id. Must-carry rules refer to rules requiring local cable systems to carry broad-
cast signals. The Supreme Court decided the standard of review for the regulations in
Turner Broad. Sys., Inc. v Federal Communications Comm’n, 512 U.S. 622, 662 (1994)
[hereinafter Turner I], and then remanded the case for application of the standard. Re-
cently, the Supreme Court ruled that the must carry rules are constitutionally permissible.
See Turner Broad. Sys., Inc. v. Federal Communications Comm’n, 117 S. Ct. 1174 (1997)
{hereinafter Turner I1].

122. CBS agreed to the new children’s regulations in return for approval of its $5.4
billion sale to Westinghouse. See Brian Lowry, Year in Review/1996, L.A. TimEs, Dec. 29,
1996, at 3.
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peacefully along with the new rules. However, broadcasting is a business,
and if these rules affect the bottom line, a challenge might follow.123

B. Tue FCC WoN THE BATTLE, BuT CAN IT WIN THE WAR?

Early reports indicate that not all broadcasters are pleased with the
rules. A study by the National Association of Television Program Execu-
tives claims that fifty-six percent of the station representatives surveyed
believe that the new rules are in violation of their First Amendment
rights.1?¢ Because broadcasters fear that future regulations might either
dictate what specific programs they should air or require a specific
number of hours of another type of programming, broadcasters may
move to challenge the current rules before the dam breaks.125

If broadcasters had their way, they could challenge the rules as “just
another arbitrary, paternalistic, big-government standard.”12¢ However,
that argument might not work in court. Instead, they will have to turn to
the Constitution. v

In her dissenting opinion in Turner I, the case in which cable operators
challenged FCC regulations requiring them to carry broadcast stations,
Justice O’Connor questioned the very issue at hand: can children’s pro-
gramming requirements, aimed at educating and informing children,
withstand a constitutional challenge should some broadcaster come for-
ward?127. The following is a discussion of the major issues that the courts,
the FCC, and broadcasters will be forced to deal with should a challenge
ensue.

1. Are Broadcasters Content With Content Regulation?

The first challenge may be on grounds that these regulations unconsti-
tutionally regulate content.

a. Choosing the Standard of Review

The level of scrutiny that courts will use to review broadcast regula-
tions depends on whether the regulations are content-neutral or content-
based. Content-neutral regulations “confer benefits or impose burdens
on speech without reference to the ideas expressed . . . .”128 On the other

123. See Jessell, supra note 47, at 13.

124. See Steve Brennan, NATPE Study Unearths a Rift Regarding Kids TV,
HoLLywoop REPORTER, Nov. 8, 1996, at 6.

125. Reed Hundt has indicated that the children’s programming regulations may just be
the first of several rules to reinforce the “public interest” compact between broadcasters
and society. See Jessell, supra note 47, at 12.

126. Wayne Leighton, Leave it to Beaver? No, Leave it to the Government, U.S. NEw-
SWIRE, Sept. 5, 1996.

127. “The interests in public affairs programming and educational programming seem
somewhat weightier [than local news], though it is a difficult question whether they are
compelling enough to justify restricting other sorts of speech. We have never held that the
Government could impose educational content requirements on, say, newsstands, book-
stores, or movie theaters . . . .” Turner I, 512 U.S. at 681 (O’Connor, J., dissenting).

128. Id. at 643 (emphasis added).
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hand, content-based regulations treat speech differently based on the
views and ideas expressed.12?

If regulations are deemed content-neutral, they will be upheld if: (1)
the government is within its constitutional power; (2) the regulations fur-
ther an important or substantial governmental interest; (3) the interest
does not relate to the suppression of free speech or expression; and (4)
any restriction on alleged First Amendment freedoms does not exceed
what is necessary to further the important interest.!3® The regulations
need not be the least restrictive means for advancing the interest.!3!

In contrast, content-based regulations will be upheld only after the
most exacting degree of scrutiny has been applied to them.!32 The regu-
lations must “promote a compelling interest” and must be the “least re-
strictive means to further the articulated interest” in order to avoid a First
Amendment violation.!33

To determine which standard would apply to the children’s program-
ming regulations, the courts would have to decide whether the FCC
adopted the regulations because it agrees with the message conveyed by
the speech in question.!3* Broadcasters can make a strong argument that
the FCC simply favors educational and informational television over the
programs broadcasters have been targeting for kids (i.e., violent cartoons
that are extended commercials). As the Court has held, “[lJaws that com-
pel speakers to utter or distribute speech bearing a particular message are
subject to” strict scrutiny.!33

The FCC may cite Turner I for the proposition that regulations are
content-neutral if they still leave the broadcaster with the ultimate discre-
tion on specific programming choices.13¢ If that is the case, then perhaps
the children’s programming requirements should be reviewed under the
less stringent content-neutral standard. After all, the FCC is not telling
broadcasters to show a particular program. The FCC is merely requiring
broadcasters to air programs that are educational and informational be-
cause of the public interest requirements. The broadcaster retains the
ultimate right to choose shows to satisfy this requirement.

Unfortunately for the FCC, Turner I turned in part on the fact that the
cable must-carry rules do not impose any sort of requirement on the
types of stations or programs the cable operator decides to carry.137

129. See id.

130. See United States v. O’Brien, 391 U.S. 367, 377 (1968).

131. See Ward v. Rock Against Racism, 491 U.S. 781 (1988).

132. See Turner I, 512 U.S. at 642.

133. Sable Communications of Cal., Inc. v. Federal Communications Comm’n, 492 U.S.
115, 126 (1989).

134. See Turner I, 512 U.S. at 642.

135. Id.

136. See id. at 643-44. In Turner I, the Court held that laws requiring cable program-
mers to carry broadcast stations were content-neutral because the statute did not favor any
particular speech. Instead, the law was enacted to maintain access to free television for the
40% of Americans without cable. See id. at 646.

137. See id. at 644.
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Cable operators need to carry a minimum number of broadcast channels,
regardless of type (e.g., religious, independent, network affiliate) or pro-
gramming.!3® In contrast, licensees must show a minimum of three hours
of children’s programming that are designed to educate and inform chil-
dren. A broadcaster who does not meet the children’s programming re-
quirements'3? can be penalized with the loss of its license. Further, the
must-carry rules were not enacted “to favor programming of a particular
subject matter . . . .”140 There is no question that the children’s program-
ming rules favor certain types of programming over others. As a result,
the new regulation will be analyzed under strict scrutiny.

b. Applying Strict Scrutiny

The first prong of the strict scrutiny test requires the FCC to prove that
the regulations promote a compelling interest.'#! The compelling interest
served by the three-hour core programming requirement is identified by
the FCC as “helping to educate and inform our children” so that society
benefits in the long run.14?

The Supreme Court has continually found a compelling interest when it
comes to helping children. “It is evident beyond the need for elaboration
that a State’s interest in safeguarding the physical and psychological well-
being of a minor is compelling.”143 The Court has upheld statutes and
regulations meant to “protect the welfare of children.”?44 These include
regulations limiting indecency on the radio!4> and banning the sale of
pornographic magazines to anyone under seventeen years old.'46 How-
ever, these cases involved upholding measures that shield children from
certain things. The new FCC rules will do the opposite. They will require
that core programs be supplied to children for at least three hours a week
on each broadcast station.

Regardless of how the FCC goes about helping children, whether by
keeping “bad” things away from them or by supplying them with “good”
things, the fundamental interest in the well-being of our children “jus-
tiffies] special treatment” of broadcast laws and regulations by the

138. See id.

139. The show must be specifically designed to satisfy the intellectual/cognitive or so-
cial/emotional needs of the child. See 61 Fed. Reg. 43,985 (1996).

140. Turner I, 512 U.S. at 646.

141. See Sable, 492 U.S. at 126.

142, See 61 Fed. Reg. at 43,982. As stated by the Supreme Court in Prince v. Massachu-
setts, 321 U.S. 158, 168 (1944), “[a] democratic society rests, for its continuance, upon the
healthy, well-rounded growth of young people into full maturity as citizens . . . .” The
means to achieve this goal are laid out in the section of the rules that defines a core
program.

143. New York v. Ferber, 458 U.S. 747, 756-57 (1982) (quoting Globe Newspaper Co. v.
Superior Court, 457 U.S. 596, 607 (1982)).

144. Turner I, 512 U.S. at 640 (quoting Prince, 321 U.S. at 165).

145. See Federal Communications Comm’n v. Pacifica, 438 U.S. 726 (1978). In this
case, the Supreme Court upheld regulations that limited the use of the “seven dirty words.”

146. See Ginsberg v. New York, 390 U.S. 629, 639 (1968).
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courts.!47 No court will hold that these regulations do not serve a com-
pelling interest.

Having shown a compelling interest, the FCC must show that it has
satisfied this interest in the least restrictive manner. The FCC requires
that core programs be shown between 7:00 a.m. and 10:00 p.m. and be
aimed at children under the age of sixteen years old.1#8 This flexibility
will more than likely satisfy the least restrictive means requirement in
light of the decision in ACT II1.1%° In that case, the D.C. Circuit ap-
proved a safe harbor period for the broadcasting of indecent program-
ming, running from 10:00 p.m. to 6:00 a.m. daily.’>® Based on this
decision, there is no reason to think that the time constraints for airing
children’s programming would be deemed too restrictive. The FCC
should have no problem defending against a claim that the rules unconsti-
tutionally regulate on the basis of content. As a matter of policy, how-
ever, a problem may arise if the compelling interest in helping children is
merely a disguise for some other agenda.

FCC Chairman Reed Hundt has announced that the children’s pro-
gramming regulations might be the first of many regulations aimed at
broadcasters.13! Hundt wants to do more than just give kids more educa-
tional and informational television; he wants to improve television as a
whole.’52 To begin this new era of better television, the FCC has strategi-
cally chosen children’s regulations as the starting point for the war against
broadcasters. Since it believes that no broadcaster will challenge the
rules, and feels confident that no court would strike the rules down if the
rules are challenged, the FCC is using children as political pawns. Hundt
probably knows that the health and safety of children is a compelling
interest. It is also a sure way to gain support for television regulations.
While the FCC may succeed in this, its first attempt at reinvigorating the
public interest compact—picking regulations that are aimed at helping
children to launch a broader attack—can be a dangerous proposition.
The danger, to be explored later, is the effect of the rules on our school
system.

2. The Public Interest

The children’s programming regulations hang on the 1969 Supreme
Court decision in Red Lion Broadcasting Co. v. Federal Communications
Commission.’>3 The Supreme Court explained in Red Lion that broad-

147. Pacifica, 438 F.3d at 749.

148. See 61 Fed. Reg. at 43,985-87.

149. See supra note 57 and accompanying text.

150. See supra notes 57-58 and accompanying text.

151. See Jessell, supra note 47, at 12.

152. See id. Recently, Hundt announced that he intends to resign as Chairman of the
FCC as soon as a replacement can be found. The replacement could be named by the end
of 1997. See The Hundt Resignation: Reed Hundt and the FCC 1993-97, ELECTRONIC ME-
DiA, June 2, 1997, at 46. We will not know if the new Chairman shares Hundt’s view until
he or she is chosen. :

153. 395 U.S. 367 (1969). See Jessell, supra note 47, at 13.
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casters are subject to regulations because licensees, who have access to
scarce airwaves at no cost, must “give suitable time and attention to mat-
ters of great public concern.”'5* While the actual regulations that the Red
Lion court allowed the FCC to impose on broadcasters have since been
abandoned,'>> the public interest requirement upholding them still re-
mains. In this light, the FCC feels that the children’s programming re-
quirements are in the public interest and would be declared as such by a
reviewing court. On the other hand, broadcasters claim that the public
interest should be determined by the public, i.e., by what the public de-
mands via the marketplace.

In the 1980s, the FCC allowed the marketplace to determine what was
in the public’s interest.13¢ If the public wanted daytime talk shows about
drug-smuggling Nazi transvestites, that is what they got. If children
wanted action cartoons, there would be plenty of them. The current FCC
commissioners argue that this is contrary to the spirit of the public inter-
est that the Supreme Court has continually echoed.!>” Broadcast regula-
tions have been approved by the Court in order to “serve the public’s
First Amendment interest in receiving additional views on public
issues.”158

Because “[i]t is the right of the viewers and listeners, not the right of
the broadcasters, which is paramount,”’5 and because the viewers at is-
sue here are children, the FCC believes that serving the public interest is
of the utmost importance.1®® Children do not have the power to influ-
ence the market. They are at the mercy of the broadcaster’s—and adver-
tiser’s—will. The FCC would like broadcasters to do what is in the
public’s best interest, which means airing educational and informational
programs for children.

Scholars argue that with the public interest, “the First Amendment
should promote a public capable of engaging in public debate on public
issues . . . .”161 Given that children are going to grow up and become the
leaders of our country some day, many believe that showing children
quality television at a young age can only help prepare them for this fu-
ture challenge.'62 In 1981, the Supreme Court in C.B.S., Inc. v. Federal

154. Red Lion, 395 U.S. at 394.

155. The FCC abandoned the Fairness Doctrine in 1987. See Jessell, supra note 47, at
12.

156. See Minow & LaMAY, supra note 10, at 20.

157. See, e.g., C.B.S., Inc. v. Federal Communications Comm’n, 453 U.S. 367, 396 (1981)
(upholding the right of access requirements for political candidates because it furthers the
public’s right to information in the political process).

158. Federal Communications Comm’n v. League of Women Voters, 468 U.S. 364, 379
(1984).

159. Red Lion, 395 U.S. at 390.

160. See MiNow & LaMay, supra note 10, at 14. “[E]veryone everywhere, even in
1995, can agree on one precept: the public interest requires us to put our children first.”
Id.

161. Hundt, supra note 19, at 1117 (citing Alexander Meiklejohn as the founder of this
theory).

162. See id.
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Communications Commission'6® upheld a statute that created a limited
right of television access for federal political candidates so that they could
“make their views known”1%4 to the public.16> The Court ruled that the
public need to receive campaign information justified TV access rights,
because this would lead to the “effective operation of the democratic
process.”166

Certainly, if the government was so concerned with informing adults on
important issues, there can be no doubt that children must be treated
with as much, if not more, care. The question then becomes how we go
about helping children prepare to engage in the democratic process. Pro-
moting children’s television programming as a means of preparation
might not be the wisest move.

3. Scarcity and Broadcasters

In Red Lion, the Supreme Court allowed the FCC to impose broadcast
regulations on licensees because of both the scarcity of the airwaves and
the scarcity of licenses available to potential broadcasters.16” Not every-
one can broadcast over the airwaves because there is simply not enough
frequency space available to allow this.168 In turn, not everybody who
applies for a license can get one. Because of this dual scarcity, the Court
held that licensed broadcasters can be told what to do, within limits.
Broadcasters can be required to give time to matters of public concern
that might not otherwise be covered.1?

Twenty-five years after Red Lion, the Supreme Court noted in Turner I
that the scarcity rationale for broadcast regulation has been heavily criti-
cized, but the Court declined to question the rationale’s validity.170 Still,
proponents of the First Amendment feel that the scarcity rationale of Red
Lion could be overturned on the right set of facts.1’! Broadcasters argue
that cable television, satellite dishes, VCRs, and other sources of pro-
gramming make the scarcity argument seem less persuasive. While there
may be a scarcity of public airwaves and licenses, broadcasters believe
that there is not a scarcity of quality children’s programming,.

Broadcasters point to the Public Broadcasting Service (PBS), which, in
conjunction with the Children’s Television Workshop, has been com-
mended for its hours and hours of educational programs, including Ses-
ame Street and The Electric Company.l’? Furthermore, unlike when Red
Lion was decided, sixty-five percent of all television households today

163. 453 U.S. 367 (1981).

164. Buckley v. Valeo, 424 U.S. 1, 52-53 (1976).

165. See C.B.S., 453 U.S. at 396.

166. Id.

167. Red Lion, 395 U.S. at 388, 394.

168. See id. at 389.

169. See id. at 394.

170. See Turner I, 512 U.S. at 638.

171. See Jessell, supra note 47, at 13.

172. See BARRIE GUNTER & JiLL L. MCALEER, CHILDREN AND TELEVIsION: THE ONE
EvEp MoNSTER? 124 (1990).
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have cable television.!”®> That means 62.2 million houses can tune into
Nickelodeon (which specializes in children’s television), the Discovery
Channel, the History Channel, and other outlets that air educational and
informational programs. Throw in the wide variety of educational videos
available, and children and their parents have numerous educational out-
lets via the television.174

Nevertheless, the Supreme Court seems intent on upholding the scar-
city rationale because of the “physical limitations of the electromagnetic
spectrum.”175 Since only a select number of lucky people can acquire
licenses, the Court believes it is justified in requiring broadcasters to air
programs that deserve attention. Quality programs for kids are just the
kind of shows that the Court in Red Lion may have envisioned deserving
attention.

4. Pervasiveness

In the landmark Pacifical’® decision, the Court adopted additional ra-
tionales for regulating the broadcast media. The Court first held that tel-
evision broadcasts are pervasive in the lives of Americans.'”” Second,
broadcasts are also very accessible to children. Because of these two spe-
cial features of the broadcast media, the Court held that broadcasters
should be subject to regulation.1”® The FCC appears to believe that these
two rationales are additional justifications for requiring three hours per
week of children’s programming.

In the official report for the new rules, the FCC acknowledged televi-
sion’s pervasiveness and accessibility. Nearly all children in the United
States “have access to [broadcast] television and spend considerable time
watching it.”17® This leads the FCC to believe that it is constitutionally
permitted to require three hours per week of educational program-
ming.18 However, the pervasiveness rationale has been used in the past
exclusively in the context of keeping things away from children.!8! The
pervasiveness argument is being used here to provide kids with educa-
tional programs, not to keep indecent programs from them.

The FCC can rely on the Court’s statement in Pacifica that the indecent
language present in George Carlin’s routine “could have enlarged a
child’s vocabulary in an instant.”182 Rather than avoiding exposure of
children to one of the “seven dirty words,” the new regulations will theo-

173. See T. BARTON CARTER ET AL., THE FIRST AMENDMENT AND THE FirTH ESTATE:
RecuLATION OF ELECTRONIC MAss MEeD1A 392 (4th ed. 1996).

174. See Scott R. Flick and Lauren Lynch Flick, Stations Face Regs for Kids’ Program-
ming, NaT’L L.J., Jan. 20, 1997, at B14.

175. Turner I, 512 U.S. at 639 (emphasis added).

176. Federal Communications Comm’n v. Pacifica Found., 438 U.S. 726 (1977).

177. See id. at 748.

178. See id. at 749.

179. 61 Fed. Reg. 43,982 (1996).

180. See generally id.

181. See cases cited supra note 144-46.

182. Pacifica, 438 U.S. at 749.
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retically expose children to new words with more redeeming social value.
Chairman Hundt believes that the pervasive nature of television can help
society achieve the goal of making our children more educated and
informed.!83

For the Court to accept this goal of the new rules, it must first accept
“the well nigh universal belief that good books, plays, and art lift the
spirit, improve the mind, enrich the human personality, and develop char-
acter . . . .”18 The Court must also accept television as a means for im-
proving the minds of children. Such a belief is plausible. Studies show
that children do learn while watching educational programs.'8> Given
that television is pervasive and accessible to children, regulations will be
upheld whether they keep indecent programs away from kids, or provide
educational programs for them. The key element seems to be that chil-
dren are involved.

C. THE REGULATIONS ARE SAFE AT HOME

When in doubt, hide behind children. While this attitude would not go
over well in most emergencies, it works wonders when the FCC is trying
to pass broadcast regulations. The FCC managed to force licensees to
broadcast three hours of something they might not want to show. How
did the FCC accomplish this? It simply disguised the regulations in chil-
dren’s garb. Thanks to this disguise, the programming regulations are
probably safe for the time being.

As stated earlier, no one wants to challenge rules that help children.
Even if a licensee decided that the new rules were too harsh, its chances
in court appear slim. The content-based regulations serve a compelling
interest. They are aimed at “protecting the physical and emotional well-
being of youth . .. .”186 Broadcasters would have a difficult time convinc-
ing five Supreme Court justices that regulations “aimed” at ensuring that
kids grow up to be responsible citizens are not compelling.

The public interest compact has been strengthened during Chairman
Hundt’s tenure at the FCC. While broadcasters have the right to show
almost anything they choose, the public interest doctrine still requires the
presentation of certain matters. The Court would most likely agree with
Chairman Hundt that the compact allows for a minimum of three hours
of children’s programming per week.

In Turner I, the Court flatly declined to question the validity of the
scarcity rationale as a justification for regulating the broadcast media.!8”
The pervasiveness and accessibility of broadcasts to children, reasons
used by the Court in Pacifica to regulate indecency,'®® may be taken to

183. See Hundt & Kornbluh, supra note 22, at 17.

184. Paris Adult Theater I v. Slaton, 413 U.S. 49, 63 (1973). Note that the Court did not
mention television in its assertion that certain cultural activities can be beneficial.

185. See CLIFFORD ET AL., supra note 6, at 204.

186. New York v. Ferber, 458 U.S. 747, 757 (1982).

187. See Turner I, 512 U.S. at 638.

188. See supra notes 178-80 and accompanying text.
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their next logical step. They will be arguments used to support regula-
tions that hope to provide children with useful television.

VI. CRITICAL ANALYSIS OF THE RULES

One must look at the new regulations in the light in which they
evolved—hours and hours of wheeling and dealing to forge a compromise
that makes all involved parties happy. It would be unwise to think that
this type of summit would produce strict programming requirements that
would push the First Amendment to its limits. With that in mind, the
regulations must be evaluated for their practical effect.

A. INFORMING THE PuBLIC

The first goal of the new rules is to inform parents about the core pro-
gramming that broadcasters will air.!8 Parents will now have better ac-
cess to information and reports about the shows. This is a very tenuous
goal. Arguably, parents who would take actions, such as calling their lo-
cal network affiliate to get information about a show, are those parents
who are least dependent on television as a source of educating their chil-
dren and who take the time to help their kids develop educational skills
by other means. Of course, parents who are advocates may call because
they want to help out other parents who either do not have or do not
make the time to monitor what their kids watch. To that end, there are
numerous watchdog groups who can better serve that purpose.

A better plan might entail having broadcasters provide information to
the public regarding ways that kids—and parents—can become less de-
pendent on television. Children can become less dependent on television
if they are involved in other educational activities. Ideally, parents, and
not broadcasters, should encourage such activities. However, some par-
ents do not provide encouragement, and some children would not listen
to their parents and would watch TV anyway. Broadcasters can play a
role in helping children understand what television really is and ought to
be.

As Neil Postman correctly observes, there has yet to be a worthwhile
discussion about why we watch television, what we learn from it, and how
television directs culture.1°® Requiring broadcasters to take part in some
sort of discussion about how to watch television seems like a fair alterna-
tive  to insisting that they become surrogate parents and educators.
Broadcasters should be willing to provide information that helps us to
understand what television “really is” if it would mean a return to them
airing more profitable programs instead of more educational programs.

189. See supra part IV.B.1.
190. See PostMAN, supra note 1, at 160.
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B. DEerINING CORE PROGRAMS

The flexibility given to broadcasters in determining what is educational
and informational indicates that not much is expected from them. Licen-
sees will be allowed to rely on their good faith belief that a program
serves the needs of children.!! Better yet, the judgment of the licensee
will only be an issue if someone complains about a questionable “educa-
tional and informational” show.192

The vagueness of the rules took no one by surprise. The network exec-
utives do not plan on having to change much with their programming.1%3
Even Peggy Charren, founder of Action for Children’s Television and one
of the most vocal supporters of the rules, feels that these types of rules
were to be expected.!* Nevertheless, she feels that they are satisfac-
tory.1%5 “The last thing you want is for the FCC to be saying yes and no
to a particular program.”196 Why not, if the FCC is so serious about chil-
dren’s television? Had the FCC given itself more authority to question
certain programs, then one might be convinced that the FCC really does
care about the state of television for children. With such a lax standard,
the FCC looks as if it has ulterior motives for enacting these
requirements.

The only potentially troubling aspect of core program identification for
a broadcaster might be the requirement that it specify the educational
objective that the program will satisfy. This requirement pushes the li-
censee closer to the role of a teacher who plans a class curriculum. The
FCC recognized this, and yet chose not to require broadcasters to consult
with educators when identifying the purpose of each core program, as
one proposed rule required.’®” Still, networks have in fact hired educa-
tional advisors, psychologists, and other experts to help develop shows.1%8
This should worry not only parents, but also those in charge of formally
educating our children.

C. PRrOCESSING GUIDELINES

The requirement of three hours of core programming a week formally
legitimizes what parents and educators have been claiming for years: it is
television’s fault that our kids are performing miserably in school, not
ours.!® Broadcasters are now being told by the FCC to clean up the

191. See 61 Fed. Reg. 43,985 (1996).

192. Parents can voice their opinions about programs by dialing 1-800-CALL-FCC. See
Family Values, supra note 5.

193. See id.

194. See id.

195. See id.

196. Diane Holloway, Kids Educational TV Shows Get Labels Today, AusTIN AM.
STATESMAN, Jan. 4, 1997, at Al.

197. See 61 Fed. Reg. 43,985-86 (1996).

198. See Joe Schlosser, Syndication’s FCC Learning Curve: Producers Struggle with
Commission’s Definition of Educational, BROADCASTING & CABLE, July 28, 1997, at 44.

199. Congress acknowledged that “children in the United States are lagging behind
those in other countries in fundamental intellectual skills, including reading, writing, math-
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mess they “caused.” It is already bad enough that “television has by its
power to control the time, attention and cognitive habits of our youth
gained the power to control their education.”2?® Now the FCC is requir-
ing broadcasters to do so for three hours a week. Parents and teachers
will now expect broadcasters to bail them out if they fail to provide ade-
quate means of learning. This is not what the FCC expected the regula-
tions to do, and it is not what we should expect the FCC to be doing.

As a practical matter, this process should not pose many difficulties for
broadcasters. All of the networks have assembled teams of consultants
and created enough new educational shows.?°! Even if a licensee falls
short of the three hour requirement, the rules allow it a second chance to
satisfy the renewal guidelines.202 Perhaps all this would entail is a couple
of public service announcements thrown in between some cartoons.

The end result of the negotiations?°3 was rules that will not jeopardize
any licenses. There is simply too much flexibility given to the broadcaster
to indicate that the FCC really intended to make educational program-
ming a serious priority. Nevertheless, broadcasters have gone to some
lengths to make sure that their Saturday morning line-ups are an exten-
sion of the classroom.

VII. A BRAND NEW FORM OF HOME SCHOOLING

Children’s programs have been airing on each broadcast station for at
least three hours a week since September 1997.204 Are kids rushing to
the TV set to see these shows? As one executive stated, “[m]y fear is
when you call [a program] educational, . . . you will go overboard, and
kids don’t watch it.”205 However, what if children do gravitate towards
educational programs, to the point that the TV becomes the first place
they turn to learn about photosynthesis? That might be worse than if kids
simply continue to watch “junk” television.

“QOur vote today is the most important vote for the children and educa-
tion ever cast at the commission.”?°¢ When did the FCC get authority to
make decisions affecting the education of our children? The answer is
that it does not have the authority. Nevertheless, it established rules that

ematics, science and geography.” Television Act of 1990, 47 U.S.C. § 303a (1994). Studies
indicate that watching too much “junk” television can have negative effects on schoolwork.
See GEORGE CoMsTOcK & HAEJUNG PARK, TELEVISION AND THE AMERICAN CHILD 86
(1991) (“There is no question that the amount of time spent viewing television by Ameri-
can children and teenagers is negatively associated with their academic performance.”).

200. PosTMAN, supra note 1, at 145.

201. See Peter Kaplan, FCC-Mandated Kids TV Hits Airwaves Tomorrow; Is It Educa-
tional? Will Children Tune In?, WasH. TiIMEs, Aug. 29, 1997, at Al.

202. See 61 Fed. Reg. 43,989 (1996).

203. See supra notes 67-75 and accompanying text.

204. See Jane Hall, Trying to Make the Grade/Flexible Definitions of Kids Educational
Shows, L.A. TiMEs, Sept. 3, 1997, at B61.

205. Michael I. Rudell, The FCC’s Rule on Programming for Children, N.Y. L.J., Aug.
23, 1996, at 3.

206. Reed Hundt, Statement on the Adoption of Children’s Education Television Or-
der, H.R. Doc. No. 93-98 (1996).
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will affect the educational process. Unfortunately, the FCC might not
have thought the regulations through, focusing instead on the big pic-
ture—getting even with broadcasters. The little picture may consist of
television playing a bigger role in the formal education of our children at
the expense of our school systems. This is a result that the FCC did not
likely intend. The regulations, once in action, could shift the focus of
educating our children from the classroom to the living room. This mon-
umental occurrence should not come about as a result of FCC regulation,
if it should even come about at all.

These rules put broadcasters in a role designed for parents and teach-
ers: ensuring that kids watch quality TV and ensuring that kids develop
intellectual/cognitive and emotional/social skills. Broadcasters, like
teachers creating a curriculum, must put in writing what educational ob-
jective they are satisfying. Broadcasters have hired consultants to assist
them in this, including teachers, child psychologists, pediatricians, and po-
lice officers.297 Apparently, these consultants would rather share their
knowledge with broadcasters than with school superintendents or
principals.

The difference between indecency regulations and core programming
requirements is structural. Whereas the FCC felt compelled to step in
and keep indecency from children because no other institution was cre-
ated to specifically do that, our educational system was created specifi-
cally for what broadcasters are now being asked to do—develop our
children’s educational and informational skills. While the history of
broadcast regulations makes it clear that broadcasters must meet “the de-
mands of the public interest,”2%8 it is hard to believe that satisfying these
demands must entail supplanting the role of one of society’s major
institutions.

Arguably, the FCC and the courts have a duty to step in and help par-
ents keep harmful concepts from their kids because nobody else has been
assigned that job. In the instant case, broadcasters can argue that society
has already assigned the job of educating children to our school system.
Teachers, not broadcasters, are expected by everyone to educate our chil-
dren. “We can hardly expect those who want to make good television
shows to concern themselves with what the classroom is for.”20?

The ultimate irony would be if the FCC regulations worked. That is,
each licensee showed three hours of quality children’s programming, and
the children watched them to their little hearts’ content. I contend that
the rules are merely symbolic— that the FCC did not necessarily hope to
see educational programs “succeed.”?10 The negotiations were a goodwill

207. See Kaplan, supra note 203, at Al.

208. Red Lion Broad. Co. v. Federal Communications Comm’n, 395 U.S. 367, 379
(1969).

209. PosTMAN, supra note 1, at 143.

210. As evidence of how serious the FCC is in seeing these shows succeed, the Big
Three networks (ABC, CBS, and NBC) got final approval from the FCC on July 11, 1997,
allowing them to preempt children’s educational programming for live sporting events. See
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gesture to parents. The summit made politicians and broadcasters look
like heroes while appeasing children’s television advocates. The rules
purposefully avoided anything controversial. Unfortunately, these pro-
grams may succeed. In that case, the FCC could be to blame if a major
shift in the education of our children occurs.

Parents may encourage kids to watch these creative new educational
programs—even parents who generally disapprove of television. Educa-
tors will incorporate television into the classroom, or worse, incorporate
the classroom into your living room. Educators now have the benefit of a
decidedly larger marketplace of educational television that can be used,
or exploited, for supplemental teaching. The fear expressed by one tele-
vision executive that kids will not watch something educational could be
supplanted by something even greater. The new fear might be that teach-
ers will tell little Johnny to go home and watch Bill Nye the Science Guy
for a better understanding of chemical reactions.?!! The notion that tele-
vision and education can go hand in hand is fundamentally flawed.

The idea of learning by watching educational television shows is in
stark contrast to the idea of learning in the classroom. In the classroom, a
child interacts with classmates and teachers. But a child cannot talk to
the TV or ask it questions. Attending school is required by law; watching
television is not. If a child acts up in the classroom, he can be punished.
Television offers no such discipline.212

VIII. CONCLUSION

The solution to the problems with television and children lies in educat-
ing our children about television, not by television. Before we give
broadcasters the green light to start teaching our kids their ABCs, and
before we give parents and educators an excuse to let this happen, we
should first explore what television means to our culture. Does TV exist
merely for entertainment? Should we expect television to teach us about
matters that are in the public interest? Do people take television seri-
ously? Can people distinguish between television and reality, or are the
two treated as one in the same? These are issues that must be discussed
before we give broadcasters a mandate to take part in such an important
endeavor as educating our kids.

The only major English-speaking country in the world that does not
offer “media education” in its primary and secondary schools is the
United States.?’> Now, it might be asking too much of our schools to
require them to teach children about television. “Our schools have not
yet even got around to examining the role of the printed word in shaping

Christopher Stern, FCC Says Networks Can Preempt Kidvid, VARIETY, July 21-27, 1997, at
20.

211. This is what John Merrow, former high school English teacher and one-time vice
president of the Learning Channel calls “assigned viewing,” which he used and strongly
encourages. See Minow & LAMAY, supra note 10, at 139.

212. See PosTt™mAN, supra note 1, at 143.

213. See Minow & LAMAY, supra note 10, at 138.
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our culture.”?'4 However, this is where the FCC enters the picture.
Rather than having broadcasters’ licenses depend on them showing three
hours of educational programming a week, broadcasters should be asked
to take part in a media education program in conjunction with our
schools. As mentioned earlier, if this could mean a return to showing
their most profitable programs, broadcasters should be willing to take
part in this public service.

Would this mean that no educational programs would be available? Of
course not. Successful educational shows, like Beakman’s World, Where
in the World is Carmen Sandiego?, and Bill Nye the Science Guy will still
be available, along with some new popular shows that might emerge in
the future.2!> However, the effects of these shows in the educational pro-
cess will hopefully be minimized.?16

If nothing is done, and broadcasters air their mandatory three hours of
educational television a week, what Professor Neil Postman most feared
may come true. He fears that Aldous Huxley’s vision of the future, as
expressed in A Brave New World, will become reality: “people will come
to love their oppression, to adore the technologies that undo their capac-
ity to think.”217 “Huxley feared that what we love will ruin us.”?18 What
we love is television. Authorizing broadcasters to take part in the formal
education of children and hoping that television can succeed in this task
may very well ruin us for good.

214. PosTMAN, supra note 1, at 162.

215. Children’s television advocates would have us believe that children’s shows are not
popular because of some conspiracy against them by broadcasters, and that the popular
children’s shows are merely exceptions to the rule. These successful shows are exceptions
to the general rule that most shows, even sexually charged adult shows like Fox’s Models
Inc. and CBS’s Central Park West, fail. Educational shows fail just like any other show—
because they simply do not catch on, not because they are “educational.”

216. Kids should not expect to see lovable creatures in the classroom, or dazzling spe-
cial effects. Producers of educational programs that use such measures in hopes of both
entertaining and educating children are not concerned about the impact it has on children’s
expectations in the classroom. They are only concerned about making a popular television
show. Media education will hopefully be able to explain this concept to children so that
they do not seem bored or disenchanted in the classroom when it does not look like
television.

217. PosTMAN, supra note 1, at vii.

218. Id. at viii.
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