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I. INTRODUCTION

.L.A. Hart is best known for his Concept of Law,! a powerful

work that fundamentally changed the course of jurisprudential

analysis in the common law world.?2 But Hart also made signifi-
cant contributions to the analysis of two particular areas of Anglo-Ameri-
can law. One of these areas, the criminal law, is the subject of this
Article.?

* Associate Professor, Faculty of Law, University of Toronto. B.A., University of
Toronto; Ph.D., Harvard University; LL.B., University of Toronto. I am extremely grateful
to my colleagues David Dyzenhaus and Denise RJaume for reading a draft of this Article
on very short notice. They both know more about Hart than 1 do and so saved me from
several errors; they are not responsible for the errors that remain.

1. H.L.A. Hart, THE CoNcEPT OF Law (2d ed. 1994). The first edition appeared in
1961; the second edition includes the addition of a “Postscript” in which Hart responds to
certain criticisms. See id. at 238-76.

2. For descriptions of the book’s impact, see WiLLiam TwINING, Law IN CONTEXT
165-69 (1997) and NeiL MacCormick, H.L.A. HARrT 3-6 (1981).

3. The primary texts for this purpose are H.L.A. HART, PUNISHMENT AND RESPONSI-
BILITY (1968) [hereinafter Hart, PunisumenT] and H.L.A. HART, Law, LIBERTY, AND
MoraLITY (1963) [hereinafter HART, Law]. See also H.L.A. HaRT, Essays oN BENTHAM
(1982) [hereinafter HART, Essays]. I do not consider his earliest paper on criminal law
because he later repudiated it. See H.L.A. Hart, The Ascription of Responsibility and
Rights, 49 Proc. ARISTOTELIAN SocC’y 171 (1948-49); HarT, PUNISHMENT, supra, at V.
Hart’s other primary substantive contribution, which I do not discuss here, was his analysis
of legal cause. See H.L.A. HART & Tony HONORE, CAUSATION IN THE Law (2d ed. 1985).
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Hart’s account of the nature of law was both positivist, in that it in-
sisted on a strict separation between positive law and law as it ought to
be, and rule-oriented, in that the rule-like nature of law was an essential
feature of what law is. But his writings on criminal law strongly advocate
certain normative positions. While there is no necessary contradiction
between these two groups of writings, in that each belongs to a different
mode of analysis, the juxtaposition of Hart’s criminal law writings with
his jurisprudential writings casts doubt on the separation between law
and morals.

Hart’s work on criminal law may be usefully divided into two catego-
ries. The first is his analysis of certain basic criminal law concepts such as
responsibility and fault.* The second is his discussion of the proper rela-
tionship between criminal law and morality.® In both categories, Hart
argues that criminal law is, and should be, rule-like, so that it can both
govern and address the behavior of human agents. Hart’s criminal law
writing thus offers a substantive, normative account of the reasons for
having rules in criminal law. The substance of that account we may call,
following Fuller, “legality”: the rule-like nature of law is not just a defin-
ing feature of law but has normative force in its own right. If this is truly
Hart’s position, then there are two possibilities: either Hart has uncov-
ered an incredible coincidence between law as it is and law as it should
be, or Hart’s jurisprudential claim that law is categorically distinct from
morality is not sustainable.

II. HART’S THEORY OF CRIMINAL LIABILITY

Theories of punishment may be broadly classified as utilitarian or re-
tributivist. Utilitarian theories justify punishment by pointing to its bene-
ficial consequences: punishment, which in itself produces disutility, is
justified if the harm avoided through deterrence outweighs the harm in-
flicted upon offenders.” Retributivist theories justify punishment without
reference to consequences by connecting punishment with some norma-
tive quality of the offender’s actions, usually an intentional rights viola-
tion® The two approaches seem utterly incompatible, in that the

4. See HART, PUNISHMENT, supra note 3.

5. See HarT, Law, supra note 3.

6. See LoN L. FULLER, THE MORALITY OF Law 157-58 (1964).

7. The classic utilitarian account of punishment is JEREMY BENTHAM, AN INTRODUC-
TION TO THE PRINCIPLES OF MORALS AND LEGISLATION 143-86 (J.H. Burns & H.L.A. Hart
eds., Athlone Press 1970) (1780). Those modern theories of punishment that are oriented
towards the prevention of harm may be understood as descendants of Bentham’s account.
See JoeL FEINBERG, HARM TO OTHERS (1984); Richard A. Posner, An Economic Theory
of the Criminal Law, 85 CoLum. L. Rev. 1193 (1985). For a review and discussion of
modern utilitarian theories, see C.L. TEN, CRIME, GUILT AND PuUNISHMENT 7-37 (1987).

8. The classic retributivist accounts of punishment are IMMANUEL KANT, THE META-
PHYSICS OF MoRALs 331-37 (Mary Gregor trans., Cambridge Univ. Press 1991) (1797) and
G.W.F. HEGEL, PHiLosorHY OF RIGHT {§ 90-102 (T.M. Knox trans., Oxford Univ. Press
1952) (1821). It is a little hard to find a whole-hearted modern advocate of retribution;
Hart’s own articulation of a retributivist position includes no references to modern schol-
ars. See HART, PUNISHMENT, supra note 3, at 230-37. But see ALAN BRUDNER, THE
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consequential effects of punishment are central for utilitarianism and ir-
relevant for retributivism. But near the beginning of Punishment and Re-
sponsibility, Hart offers the following alternative to viewing criminal
punishment as purely consequentialist or purely utilitarian:

[1]t is perfectly consistent to assert both that the General Justifying
Aim of the practice of punishment is its beneficial consequences and
that the pursuit of this General Aim should be qualified or restricted
out of deference to principles of Distribution which require that pun-
ishment should be only of an offender for an offence.®

This view, initially presented only as a possibility, is undoubtedly Hart’s
own. He argued that although the General Justifying Aim of punishment
is utilitarian, the principles of liability are not always consistent with utili-
tarianism, at times seeming almost retributivist.'® Yet Hart sees no con-
tradiction here; in his view, the broadly utilitarian aim of punishment is
not undermined by the non-utilitarian features of criminal law doctrine
because utility is not the only value important to a system of criminal
justice.!!

Hart’s advocacy of this view can be seen in a number of ways. When-
ever he contrasts a retributive with a utilitarian aim, the utilitarian aim
always comes out better. He argues that retributivist views “either avoid
the question of justification [for punishment] altogether or are . . . dis-
guised forms of Utilitarianism™? and that they cannot adequately ac-
count for the role of strict liability in regulatory offenses.!> But Hart
maintains that utilitarianism does not explain the standard restriction of
punishment to those who have actually offended. Although some “suffi-
ciently comprehensive utilitarianism”!4 might do so, it would not explain
why, if we did choose to punish an innocent, “we should do so with the
sense of sacrificing an important principle,” one which is not itself “only a
requirement of utility.”15

More importantly, Hart argues that his view can account for central
features of criminal law doctrine more successfully than retributivism or
utilitarianism. The restriction of punishment to those who have actually

Unity oF THE Common Law 213-40 (1995). For a review and discussion of retributivist
theories, see TEN, supra note 7, at 38-65.

9. HartT, PUNISHMENT, supra note 3, at 9.

10. This point may be seen again in the following pair of questions, which Hart sees as
central to understanding criminal responsibility: “Will enforcing [the laws] produce more
good than evil? . . . Is it right or just to punish this particular person?” Id. at 39. The first
question adverts to Hart’s utilitarian General Justifying Aim, while the second adverts to
non-utilitarian standards of justice in individual cases.

11. “[O]ur main social institutions always possess a plurality of features which can only
be understood as a compromise between partly discrepant principles.” Id. at 10.

12. Id. at 9.

13. See id. at 236.

14. Id. at 11. On this point, Hart cites John Rawls, Two Concepts of Rules, 54 PHIL.
REv. 3, 4-13 (1955), where Rawls argues, on utilitarian grounds, that the establishment of
an institution whose purpose would be to punish the innocent could never be justified.

15. HART, PUNISHMENT, supra note 3, at 12.
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committed offenses,'6 the significance of mens rea,'” and the recognition
of excuses'® all have a role to play in a theory whose overall purpose is
utilitarian. The bulk of Hart’s writing on criminal law is devoted to dis-
cussion of these three points, and I will consider each of them in turn.

A. REsponsIBILITY: THE RESTRICTION OF PUNISHMENT
TO OFFENDERS

Retributivists claim that utilitarian theories of punishment fail to ac-
cord with strongly-held moral intuitions about the criminal law, in that
they fail to offer adequate reasons for not punishing the innocent, where
punishing the innocent would create a net gain in utility.!” Hart treats
this objection seriously, noting that it cannot be overcome merely by ar-
guing that punishment of the innocent is not really punishment, as this
move “fail[s] to satisfy the advocate of ‘Retribution’” and prevents mean-
ingful comparison of the system of criminal punishment with “other
forms of social hygiene which we might employ to prevent anti-social be-
haviour.”29 In other words, to walk the middle path between retributiv-
ism and consequentialism, Hart must show that basic criminal law
principles that appear most naturally justified by retributive theory are
compatible with utilitarianism.

For Hart, a central constraint on carrying out the General Justifying
Aim is that the state cannot use a person for the benefit of society unless
he or she “could have avoided doing what he did.”?! This principle is
supported by at least three considerations. First, it reflects a very basic
idea of fairness,22 which, though Hart does not say so, sounds like a clas-
sic retributivist ideal. The other two considerations are more prudential.
In a legal world where criminal liability is limited by a principle of re-
sponsibility, as opposed to a legal world where liability is not so limited,
we enhance the individual’s ability to plan by “maximiz[ing] his power to
identify in advance the space which will be left open to him free from the
law’s interference,”?® and we “foster the prime social virtue of self-re-
straint.”2* But all three of these ideas, whether we identify each of them
individually as retributive or utilitarian, are united in Hart’s view by an
underlying vision of the nature of human society:

Human society is a society of persons; and persons do not view them-

selves or each other merely as so many bodies moving in ways which

are sometimes harmful and have to be prevented or altered. Instead
persons interpret each other’s movements as manifestations of inten-

16. See id. at 158-209.

17. See id. at 113-57.

18. See id. at 28-53.

19. See id. at 5-6 (citing J.D. Mabbott, Punishment, 48 Minp 152 (1939)); see aiso
BRUDNER, supra note 8, at 251-52.

20. HART, PUNISHMENT, supra note 3, at 6; see also id. at 76.

21. Id. at 207; see also id. at 39, 181.

22. See id. at 181.

23. Id. at 181-82.

24. Id. at 182.
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tion and choices, and these subjective factors are often more impor-
tant to their social relations than the movements by which they are
manifested or their effects. . . . If as our legal moralists maintain it is
important for the law to reflect common judgments of morality, it is
surely even more important that it should in general reflect in its
judgments on human conduct distinctions which not only underly
morality, but pervade the whole of our social life. This it would fail
to do if it treated men merely as alterable, predictable, curable or
manipulable things.?>
If this is utilitarianism, it is a utilitarianism of a very broad and un-
dogmatic variety;?¢ more importantly, it is a utilitarianism tempered by a
non-utilitarian understanding of human interaction. Hart sees individual
human beings not as mere sites for utility or as automatons to be con-
trolled by incentives, but as purposive, choosing agents. Consequently,
he sees the criminal law not merely as a set of incentives or a means of
social control, but as a system of rules that addresses itself to human be-
ings and gives them reasons for the choices they make. As we will see,
this conception of the criminal law is closely connected with Hart’s larger
jurisprudential project.

B. THE SioNIFICANCE OF MENs REA

The distinction between acting with fault and acting without fault is
fundamental to the criminal law. Not only is liability without fault alien
to the criminal law, but the doctrine frequently distinguishes between
subjective and objective forms of liability,?” sometimes recognizing a
lesser offense for one acting with objective fault only,2® at other times
insisting on subjective fault for there to be any liability at all.2® The im-
portance attached to these distinctions, and the energy directed at ex-
plaining their significance, seems mysterious from a utilitarian point of

25. Id. at 182-83.

26. Compare Hart’s contrast between Beccaria’s and Bentham’s utilitarianism. See
HARrT, Essays, supra note 3, at 50-51. A modern form of utilitarianism that is also atten-
tive to human agency in a way that classical utilitarianism was not has been developed by
Amartya Sen. See AMARTYA SEN, THE STANDARD OF L1vING 1-38 (1987); Amartya Sen,
Well-being, Agency, and Freedom, 82 J. PuiL. 169 (1985).

27. This form of liability is called “strict” in some jurisdictions and “absolute” in
others. To avoid confusion, I will use “lability without fault” to refer to the imposition of
liability without proof of any form of fault. I will use the term “objective liability” to refer
to the imposition of liability where the actor ought to have been able to avoid committing
the actus reus (e.g., the actor ought to have known that his or her conduct would result in
death or injury; the actor ought to have recognized a circumstance that would make his or
her otherwise innocent conduct culpable). I will use the term “subjective liability” to refer
to the imposition of liability only when the actor adverted in some way to the actus reus
(e.g., the actor knew that his or her conduct would cause death; the actor was aware that
his or her conduct created an unjustified risk but proceeded anyway; the actor was aware
of or willfully blind to a circumstance).

28. Many jurisdictions draw the distinction between murder and manslaughter on this
basis. In Canada, the distinction has achieved constitutional status. See The Queen v.
Martineau [1990] 2 S.C.R. 633; The Queen v. Creighton {1993} 3 S.C.R. 3.

29. Theft is often defined so that a merely negligent deprivation of a property right is
no offense at all. See, e.g., Criminal Code, R.S.C., ch. C-46, § 322 (1985) (Can.).
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view. Presumably, if the criminal law has the General Justifying Aim
Hart attributed to it, then the proper standard of fault should be the one
that most effectively deters anti-social conduct.3? But this is not Hart’s
view. Rather, like his subjectivist contemporary Glanville Williams,3!
Hart attaches great significance to the distinction between subjective
fault, objective fault, and liability without fault. Although he defends ob-
jective fault in a way that Williams would not, Hart’s theory of fault is not
utilitarian.

Hart’s central discussion of the relationship between intention and
criminal liability3? is conducted apart from the question of the General
Justifying Aim of punishment. He traces the significance of subjective
fault for liability33 and for the quantum of punishment.3* He then goes to
some length to establish that, for the purposes of criminal liability, in-
tending a consequence should be understood to include not just desiring
the consequence (direct intention) but acting with knowledge of the con-
sequence (oblique intention).3> He then asks whether “any intelligible
theory of punishment . . . would make sense of this distinction”3¢ and
concludes that the distinction could not be justified on either utilitarian or
retributive grounds. The law’s failure to make this distinction, therefore,
provides no evidence for or against a utilitarian or a retributivist theory
of liability or of punishment.

Punishment for negligence, on the other hand, should provide some
such evidence. Because liability for negligence entails punishment for
consequences that the actor did not intend or foresee, one would expect a
retributivist to oppose punishment for negligence and a utilitarian to wel-
come it, if it is effective in deterring harmful behavior. Now, Hart is fun-
damentally a utilitarian rather than a retributivist, and as such has a very
different attitude towards penal negligence than writers such as Hall37 or
Brudner.3® Rather than seeing liability for negligence as a regrettable
departure from principle or as a special form of liability appropriate only
in the regulatory context, Hart sees it as having a central role in the crimi-
nal law.

Hart first distinguishes between “inadvertence” and “negligence.” He
suggests that negligence “refer[s] to the fact that the agent failed to com-
ply with a standard of conduct with which any ordinary reasonable man

30. For such an account, see Posner, supra note 7.

31. See GLANVILLE WiLLIAMS, CRIMINAL Law: THE GENERAL PArT 122-24 (2d ed.
1961) (offering a deterrent justification for imposing penal liability for negligence, but ar-
guing that “the law acts wisely in making such punishment exceptional”).

32. See HARrT, PUNISHMENT, supra note 3, at 113-35.

33. See id. at 114-15.

34. See id. at 115-16.

35. See id. at 116-22. The irrelevance of the distinction between direct and oblique
intention is now quite commonly accepted. See R.A. DUFF, INTENTION, AGENCY AND
CrimiNaL LiaBiLrry 15-135 (1990); The Queen v. Hibbert [1995] 2 S.C.R. 973.

36. Hart, PUNISHMENT, supra note 3, at 127.

37. See JEroME HaLL, PrincipLES OF CRIMINAL Law (1947) 169-246, 279-322 (criti-
cizing the use of objective forms of liability in criminal law).

38. See BRUDNER, supra note 8, at 235-40, 256-57.
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could and would have complied: a standard requiring him to take precau-
tions against harm.”3® In contrast, inadvertence does not necessarily re-
fer to a failure to fall below a standard of care; it refers rather to the state
of mind of not adverting to the consequences or risks of one’s actions, for
whatever reason. Inadvertence may, of course, lead to a failure to take
reasonable precautions and thus to negligence; but “the negligence does
not consist in this blank state of mind but in our failure to take precau-
tions against harm by examining the situation.”?

Thus, one can be inadvertent with or without being negligent. Taking
precautions, or meeting the relevant standard of care, negates liability for
offenses of negligence, regardless of the state of the accused’s mind. Sup-
pose that both Pete and Paula get into (separate) motor vehicle accidents
that are causally related to their speed; for example, each is driving on a
highway and strikes a vehicle that is making a right-hand turn onto the
road. Suppose that in each case Pete’s and Paula’s speed is a but-for
cause of the collision, that there is personal injury to the driver of the
other vehicle, that neither Pete nor Paula consciously adverted to the
risks entailed by their speed, and that neither Pete nor Paula cares
whether his or her driving injures another. But suppose that Pete was
driving at the speed limit, while Paula exceeded the speed limit by twenty
miles per hour. Paula may be at fault, but Pete probably is not; there is
no difference between Pete’s and Paula’s state of mind, but Pete was con-
forming to a standard of care and Paula was not.4!

On the other hand, one can advert, and yet be negligent: the accused
may underestimate the risk or the seriousness of the consequences,
should the risk materialize; or the accused may form a mistaken belief
about the risk or the consequences. In these cases, one might say that
advertence, rather than inadvertence, produces negligence.42 That is,
negligence is not determined by what is in the mind of the agent, or in the
mind of some hypothetical reasonable agent, but by what the agent does
or fails to do: one can be negligent with or without inadvertence.

Hart argues further that negligent conduct should not be criminally
punishable unless the accused both failed to meet the relevant standard
of care and had the capacity to meet the standard of care.#* To punish
someone whose reason for departing from the standard of care was inca-

39. HARrT, PUNISHMENT, supra note 3, at 147-48.

40. Id. at 148.

41. It may be objected that this example is implausible, in that I have assumed that
Pete is indifferent to the consequences of his driving but nonetheless meets the standard of
care. It is plausible to assume that people who are indifferent to consequences are less
likely to meet the standard of care, but the purpose of the example is to reinforce Hart’s
point that negligence and inadvertence are not the same thing, and thus to isolate the
factor that relieves Pete of liability.

42. See DurFr, supra note 35, at 175.

43. Hart’s argument on this point was invoked by both the majority and the minority
in a recent leading Canadian case on penal negligence. See The Queen v. Creighton [1993]
3 S.C.R. 3 at 25, 62-3; see also George P. Fletcher, The Meaning of Innocence, 48 U. To-
roNTO L.J. 157, 172-73 (1998).
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pacity to live up to the standard would be to impose liability without
fault:

‘Absolute liability’ results, not from the admission of the principle
that one who has been grossly negligent is criminally responsible for
the consequent harm even if ‘he had no idea in his mind of harm to
anyone’, but from the refusal in the application of this principle to
consider the capacities of an individual who has fallen below the
standard of care.*4

The fault is thus located not simply in the departure from the relevant
standard of care, but in departing from that standard even though the
accused was capable of meeting it; this type of fault is as “subjective” as
full mens rea, though it is a different sort of fault.4>

Hart’s point may be recast as follows. The fault element in crimes of
negligence is often said to be that the accused ought to have met the
standard of care that the reasonable person would have met. However,
this statement needs to be broken down into three distinct components:
(i) the reasonable person would have observed the appropriate standard
of care; (ii) the accused departed markedly from that standard of care;
and (iii) the accused could have met (had the capacity to meet) the stan-
dard of care. It is true that the standard of care is objectively defined,
and that the accused’s departure from that standard may be externally
observed. But this departure is only a necessary and not a sufficient con-
dition for liability; just as the actus reus of a crime of intention is neces-
sary but not sufficient, the departure is not in itself a fault element, and to
convict on proof of (i) and (ii) only would be to impose absolute liability.
The fault element is in the third component: the accused failed to meet
the standard when he could have. Thus, Hart justifies a form of objective
liability with reference to a subjective characteristic of the accused.*¢

Now, this form of criminal liability can plainly be justified on utilitarian
grounds: Hart suggests that it has a role in making people advert to risks
caused by their conduct.#” But Hart also wants to say that it is not unfair
to impose criminal liability for negligence, provided that liability is im-
posed not simply for departure from a standard of care, but for a depar-
ture that the agent could have avoided. There is a sense in which this
standard of liability is just as subjective as a requirement of intention or
advertent negligence: the accused’s liability ultimately depends as much
on his or her capacities as on his or her conduct. Liability for negligence,
interpreted in this way, might therefore be compatible with some forms
of retributivism as well as with utilitarianism. Thus, Hart’s theory of lia-
bility for criminal negligence, though utilitarian in its basic thrust, is sig-
nificantly constrained by values which, if not exactly retributivist, require
an attention to human agency quite alien to utilitarianism.

44. HARrT, PUNISHMENT, supra note 3, at 154-55.
45. See id. at 152-55.

46. See DurF, supra note 35, at 156.

47. See HART, PUNISHMENT, supra note 3, at 134,
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C. THE ReEcooNITION OF EXCUSES

Hart’s approach to excuses, like his approach to fault requirements,
tempers the overall utilitarian aim of the law with other considerations.
He begins with Bentham’s utilitarian argument for excuses. Bentham ar-
gued that punishment was wrong where it was inefficacious and that it
was inefficacious in two classes of cases.*®

The first class consists of cases in which the penal threat of punish-
ment could not prevent a person from performing an action forbid-
den by the law or any action of the same sort; . . . The second class
consists of cases in which the law’s threat could not have had any
effect on the agent in relation to the particular act committed be-
cause of his lack of knowledge or control.#?

But, Hart points out, this argument contains a serious non sequitur.
The fact that the threat of punishment would not have deterred the par-
ticular individual does not mean that punishing him or her will not have
beneficial social effects. In particular, punishing the insane, the incapa-
ble, or the necessitous may have the effect of deterring others from faking
insanity, incapacity, or necessity:

It may very well be that, if the law contained no explicit exemptions

from responsibility on the score of ignorance, accident, mistake, or

insanity, many people who now take a chance in the hope that they
will bring themselves, if discovered, within these exempting provi-
sions would in fact be deterred. . . . The uselessness of a threat against

a given individual or class does not entail that the punishment of that

individual or class cannot be required to maintain in the highest de-

gree the efficacy of threats for others.>°

So, unless there is some empirical proof that the harm caused by this
sort of fakery is less than the harm caused by punishing the innocent, the
rationale for excuses cannot be Bentham’s straightforwardly utilitarian
one.

Hart proposes instead that we understand the function of excuses by
“consider[ing] the law . . . as what might be termed a choosing system.”>!
In this light, the criminal law appears less as a “system of stimuli” or a
goad>? than as a system that “guide(s] individuals’ choices as to behaviour
by presenting them with reasons for exercising choice in the direction of
obedience, but leaving them to choose.”? A criminal law excuse is then
best understood as “a mechanism for . . . maximizing within the frame-
work of coercive criminal law the efficacy of the individual’s informed
and considered choice in determining the future and also his power to
predict that future.”>* Although the function of criminal law as a system

48. See BENTHAM, supra note 7, at 161-62.
49. HART, PUNISHMENT, supra note 3, at 41.
50. Id. at 43; see also id. at 19-20, 77.

51. Id. at 44,

52. ld.

53. Id.

54. Id. at 46.
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may be to impose “at least some check on behaviour that threatens soci-
ety,”>> recognition of excuses provides the same sort of advantages as
insistence on fault requirements. Individual freedom is enhanced, in that
individuals will not be liable for criminal consequences that they could
not have helped causing.>¢ Although the recognition of criminal law ex-
cuses may well lead to some cost in the efficacy of law enforcement,57 it
respects the personhood of the human beings whom the system is
designed to serve:
On this view excusing conditions are accepted as something that may
conflict with the social utility of the law’s threats; they are regarded
as of moral importance because they provide for all individuals alike
the satisfactions of a choosing system. Recognition of excusing con-
ditions is therefore seen as a matter of protection of the individual
against the claims of society for the highest measure of protection
from crime that can be obtained from a system of threats. In this
way the criminal law respects the claims of the individual as such, or
at least as a choosing being, and distributes its coercive sanctions in a
way that reflects this respect for the individual.>8
Thus, in the analysis of excuses, as in the analysis of responsibility and
fault, Hart adopts a vision of the criminal process in which the general
utilitarian aim of the system is significantly constrained by the nature of
law as a system governing the behavior of choosing agents.

D. A Concepr oF CRIMINAL Law?

In three critical areas of the criminal law—the role of responsibility,
the understanding of mens rea, and the function of excuses—Hart sees
the overall utilitarian aim of criminal law as constrained by principles de-
riving from the importance of preserving a space for individual freedom
of action.>® But does Hart mean this discussion of criminal law to offer us
a vision of a desirable system of criminal law, to offer us a method of
distinguishing criminal law from other sorts of law, or to stand as a de-
scription of the central features of actually existing Anglo-American
criminal law? In other words, is Hart’s criminal law project critical, ana-
lytical, or descriptive?

It is most natural to understand Hart’s project in his writings on crimi-
nal law as being in a critical mode. Hart outlines an approach to criminal
law that he evidently regards as desirable,° and subsequent commenta-
tors have not unnaturally treated these writings as demonstrating Hart’s
commitment to certain substantive values.6! At the same time, it is fairly

S5. Id.

56. See id. at 47.

57. See id. at 44, 49.

58. Id. at 49.

59. See id. at 28-30.

60. SeeHART, PUNISHMENT, supra note 3, at 210, 233,

61. Fletcher treats Hart’s theory of excuses as part of a normative theory of justice,
rather than as a description of any existing system of law. See GEORGE FLETCHER, RE-
THINKING CrIMINAL Law 802-03 (1978). Similarly, MacCormick describes Hart’s work on



1999} LEGALITY AND MORALITY 211

clear that these writings do not simply describe any particular legal sys-
tem. But the basic vision underlying Hart’s criminal law project is closely
linked with his understanding of what law is. As I will show below, the
distinction he draws between the rules of criminal law and mere goads to
conduct is the same as the distinction between law as a system of rules
and law as orders backed by threats.5? That is, for Hart, the rule-like
nature of the criminal law is not just desirable but a defining feature of
what the law is. In other words, Hart’s account of criminal law offers us a
concept of criminal law.%3

Indeed, at one point, Hart plainly states that his discussion of basic
criminal law principles is as relevant to repugnant legal systems as to his
own.** In a rather utilitarian mode of analysis, Hart suggests that one
justification for excusing conditions is that “if the sanctions of the crimi-
nal law are applied, the pains of punishment will for each individual rep-
resent the price of some satisfaction obtained from breach of law.”%5> He
then adds:

This . . . can sound like a very cold, if not immoral attitude toward

the criminal law, general obedience to which we regard as an essen-

tial part of a decent social order. But this attitude seems repellent
only if we assume that all criminal laws are ones whose operation we
approve. To be realistic we must also think of bad and repressive
criminal laws; in South Africa, Nazi Germany, Soviet Russia and no
doubt elsewhere, we might be thankful to have their badness miti-

gated by the fact that they fall only on those who have obtained a

satisfaction from knowingly doing what they forbid.s®

This qualification would surely not be necessary if Hart’s criminal law
project were not meant to be consistent with his positivist jurisprudence.
But before turning to that jurisprudence, 1 consider Hart’s other main
contribution to the criminal law: his position on the relationship between
criminal law and morality.

III. THE HART-DEVLIN DEBATE

In 1957, the Wolfenden Committee made a number of recommenda-
tions in relation to the law of sexual offenses in England.®’ Its most im-
portant recommendation was that private, homosexual acts between
consenting adults should not be subject to criminal sanctions.5® Patrick

criminal law as favoring a certain type of liberalization. See MAcCoRMICK, supra note 2, at
10. I do not mean to suggest that these commentators are in error, but Hart’s analysis of
criminal law presents itself more as a descriptive account than appears at first sight.

62. Compare HART, PUNISHMENT, supra note 3, at 44, with HART, supra note 1, at 38-
41, 55-60.

63. Denise RJaume suggested that I put my point this way.

64. See HART, PUNISHMENT, supra note 3, at 53.

65. Id. at 47.

66. Id.; see also id. at 53 (restricting his analysis to legal, not moral, responsibility).

67. See CommiTTEE ON HoOMOSEXUAL OFFENCES AND ProsTiTUTION, THE
WOLFENDEN REPORT, 1957, cmt. 247 {hereinafter WOLFENDEN REPORT.

68. See id. 19 62-72, 355.
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Devlin, a judge of the Court of Queen’s Bench and later a Law Lord,
delivered a lecture defending the criminalization of immoral conduct in
general, and the English law of sodomy®” in particular, against the
Wolfenden Committee’s recommendations.’ Hart’s response to this lec-
ture, and the subsequent exchanges between Hart and Devlin together
with the observations of other commentators, are compendiously known
as the Hart-Devlin debate.”! The debate concerned, most narrowly, the
wisdom of criminalizing certain forms of sexual behavior; more broadly,
the wisdom of seeking to enforce morality through the criminal sanction;
and, at its broadest, the proper role of the criminal law in a democratic
society.

Devlin was concerned with the relationship between morality and the
criminal law. Whereas the Wolfenden Committee had expressed the view
that private immorality was not the business of the criminal law, Devlin
argued that “a complete separation of crime from sin . . . would not be
good for the moral law and might be disastrous for the criminal”?2 and
noted that, as a matter of positive law, it is often the case that the criminal
law functions “to enforce a moral principle and nothing else.”” The his-
torical source of this moral function of the criminal law may be “Christian
teaching,” but this source is no longer legitimate, because “the law can no
longer rely on doctrines in which citizens are entitled to disbelieve.”74
Where, then, does the law get its authority to criminalize immoral
conduct?

Devlin argued that there is a shared, public sense of morality, and that
the maintenance of this sense of morality is essential to the cohesion of
society:

[S]ociety means a community of ideas; without shared ideas on poli-

tics, morals, and ethics no society can exist. . . . If men and women try
to create a society in which there is no fundamental agreement about

69. See Offences Against the Person Act, 1861, 24 & 25 Vict., ch. 100, § 61 (Eng.);
Sexual Offences Act, 1956, 4 & 5 Eliz. 2, ch. 69 §§ 12-13 (Eng.); Sexual Offences Act, 1967,
ch. 60, § 1 (Eng). .

70. Patrick Devlin, The Enforcement of Morals, 45 PROCEEDINGS OF THE BRITiSH
Acabpemy 1 (1959). I will cite the lightly revised version of the lecture in PAaTrick DEv-
LIN, THE ENFORCEMENT OF MORALS 1-25 (1965). Devlin’s objection to the Wolfenden
Committee’s recommendations regarding homosexual offenses was based on his view of
society’s right to criminalize conduct that it regards with abhorrence. See id. at 15-17.

71. See generally HART, Law, supra note 3; DEVLIN, supra note 70; H.L.A. HaRrT,
EssAays IN JURISPRUDENCE AND PHILOsOPHY 248-62 (1983) [hereinafter HART, Essays IN
JurisPRUDENCE]; H.L.A. HART, MORALITY AND THE CRIMINAL Law 31-54 (1965); Gra-
ham Hughes, Morals and the Criminal Law, 71 YaLe L.J. 662 (1961) (book review) (sup-
porting Hart); Morris Ginsberg, Law and Morals, 4 Brir. J. CRIMINOLOGY 283 (1964)
(book review) (supporting Hart); Eugene Rostow, The Enforcement of Morals, 1960 Cam-
BRIDGE L.J. 174 (1960) (supporting Devlin); Robert S. Summers, Book Review, 38 N.Y.U.
L. Rev. 1201 (1963) (reviewing H.L.A. HART, LAw, LIBERTY, AND MORALITY) (1963)
(supporting Hart); Alan W. Mewett, Morality and the Criminal Law, 14 U. ToronTo L. 1.
213, 222-27 (1962) (criticizing Devlin); BasiL MiTCHELL, Law, MORALITY, AND RELIGION
IN A SECULAR SocieTy (1967) (analyzing the debate and cautiously supporting Devlin).

72. DEVLIN, supra note 70, at 4.

73. Id. at7.

74. Id.
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good and evil they will fail; if, having based it on common agree-
ment, the agreement goes, the society will disintegrate. For society is
not something that is kept together physically; it is held by the invisi-
ble bonds of common thought.”>
From this sense of the role of morality flowed the justification for pun-
ishing immorality: If “a recognized morality is as necessary to society as,
say, a recognized government, then society may use law to preserve mo-
rality in the same way as it uses it to safeguard anything else that is essen-
tial to its existence.””® The public enforcement of morality through the
criminal law is no different in principle from the protection of the state
against violent overthrow through the law of treason.”” Furthermore, the
content of this morality is not determined by some rational process, but
expressed through “the power of common sense” as expressed in abhor-
rence of certain conduct such as “deliberate cruelty to animals,” homo-
sexual acts, and fornication.’® In Devlin’s view, the almost visceral
reaction of the ordinary person to such conduct is central to maintaining
the bonds of society and thus to the use of the criminal sanction in enforc-
ing morality:
I do not think that one can ignore disgust if it is deeply felt and not
manufactured. Its presence is a good indication that the bounds of
toleration are being reached. Not everything is to be tolerated. No
society can do without intolerance, indignation, and disgust; they are
the forces behind the moral law, and indeed it can be argued that if
they or something like them are not present, the feelings of society
cannot be weighty enough to deprive the individual of freedom of
choice.”®
Devlin did admit that there were at least three “elastic principles”80
that would limit the operation of the criminal law on immoral behavior.
First, “[t]here must be toleration of the maximum individual freedom that
is consistent with the integrity of society”;®! second, it must be recognized
that “[t]he limits of tolerance shift”82 so that immoral conduct need not
remain criminalized indefinitely; and third, “as far as possible privacy
should be respected.”®3 But none of these principles, in itself or taken
with the others, could limit the public enforcement of morality where the
public feeling for enforcement is strong enough.®

75. Id. at 10.
76. Id. at 11.
77. See id. at 13.
78. Id. at 17.

84. Thus, in Devlin’s view, the failure of the criminal law to include adultery and forni-
cation in its scope does not rest on a logical or principled preference for freedom or privacy
over the protection of society, but merely on an ad hoc balancing of “the pros and cons of
legal enforcement in accordance with the sort of considerations I have been outlining.” /d.
at 22.
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Hart summarized Devlin’s position as follows:
Lord Devlin bases his affirmative answer to the question [of
criminalizing immorality] on the quite general principle that it is per-
missible for any society to take the steps needed to preserve its own
existence as an organized society, and he thinks that immorality—
even private sexual immorality—may, like treason, be something
which jeopardizes a society’s existence.8>

This summary, though hardly intended to put Devlin’s position in a
favorable light, is not unfair.

Hart’s response to Devlin’s position was, in a broad sense, utilitarian.
Hart first took Devlin and other supporters of a morality-enforcing func-
tion for criminal law to task for not drawing certain elementary distinc-
tions about the functioning of criminal law. Where Devlin argued that
criminal law rules excluding consent as a defense could only be explained
as instances of the enforcement of morality,86 Hart noted that they could
also be explained as instances of the law’s paternalism, that is, the law
might be intended to protect persons from harms caused by their acting
against their own best interests rather than to protect society from the
breaking down of morality.8?” The paternalistic explanation would be a
straightforward invocation of the harm principle rather than an instance
of society defending its very existence against an immoral act. Where a
legal moralist would argue that the morality-enforcing function of crimi-
nal law could be seen in the role that an offender’s moral worth plays in
sentencing,®® Hart suggested that the legal moralist had simply failed to
distinguish between two “distinct and independent questions™: “’What
sort of conduct may justifiably be punished?’ and ‘How severely should
we punish different offenses?’”8% The question of whether the law should
enforce morality relates to the first; the question of whether an offender’s
moral worth should influence his or her sentence relates to the second.®0
These distinctions are critical for a utilitarian approach to criminal law
because the infliction of punishment causes harm, for a utilitarian punish-
ment must be justified by the avoidance of some greater harm (or the
provision of some greater benefit). The possibility of a paternalistic justi-
fication for a rule of criminal law and the distinction between the justifi-

85. HART, LAw, supra note 3, at 18-19.

86. See DEvLIN, supra note 70, at 8-9.

87. See HART, Law, supra note 3, at 32-33. For Devlin’s response on this point, see
DEVLIN, supra note 70, at 132-37 (doubting whether a firm distinction between legal moral-
ism and paternalism can be sustained).

88. Hart attributed this argument to Stephen, not to Devlin, but Devlin subsequently
adopted it. See HART, LAw, supra note 3, at 34-36; see also JaAMEs FITzZJAMES STEPHEN,
LiBerTYy, EQuALITY, FRATERNITY 162-63 (R.J. White ed., Cambridge Univ. Press 1967)
(2d ed. 1874); DEVLIN, supra note 70, at 130. For Hart’s use of the term “legal moralism,”
see HART, Law, supra note 3, at 6. Devlin was a legal moralist not only in Hart’s sense but
in Feinberg’s “broad sense” as well, because he argued that it was “morally legitimate for
the state to prohibit certain types of actions that cause neither harm nor offense to anyone,
on the grounds that such actions constitute or cause evils of other (’free-floating’) kinds.”
FEINBERG, supra note 7, at 27.

89. HARrT, LAw, supra note 3, at 36.

90. See id. at 37.
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cation for and the quantum of punishment both create room for a
utilitarian explanation of the criminal law’s apparent moralism.

Second, Hart challenged Devlin to provide some evidence for what
Hart calls “the disintegration thesis,” that is, the thesis that a society that
fails to enforce sexual morality through the criminal law will tend to fall
apart.”! “[N]o evidence is produced to show that deviation from accepted
sexual morality, even by adults in private, is something which, like trea-
son, threatens the existence of society.”? Neither historical evidence®?
nor social-psychological®* evidence supports the disintegration thesis;
what is worse, “no indication is given of the kind of evidence that would
support it, nor is any sensitivity betrayed to the need for evidence.”>
From a utilitarian perspective, the absence of evidence is evidently a seri-
ous problem: the infliction of punishment for sexual immorality might
well be justified if such punishment could keep society together, but in
the absence of proof that it does, this sort of punishment must be seen as
the wan