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So, Your Client Wants To
Go To Havana...
MatiasF. Travieso-Diaz,Esq.*
I. Introduction.An American lawyer with a Cuban practice is likely to receive, from time to time,
client calls along the following lines: "You know, we have been thinking that it would be a
good idea for our company to establish a presence in Cuba so that we can be ready when
the country opens up for business. How can we do that?" This paper suggests the
response that the lawyer in question could give the client and the reasons for giving such
a response.
WHY WOULD ANYONE WANT To Do BUSINESS IN CUBA?
The client's hypothetical question raises a threshold issue. We all know why a company may want to go to China, or Brazil, or even Russia, despite potential risks and difficulties in doing business in those countries; but Cuba? Why would anyone want to go there?
The answer to this question is that Cuba is one of the most controversial yet exciting areas
of potential business (and legal practice) today. The reason many want to go into Cuba is
that they see the prospects for substantial gains from involvement in the island hard to
resist.
I would be remiss if I did not start by providing a little "reality testing" of the perception that Cuba is an exciting business destination. So let's examine for a moment current
conditions in Cuba.

A.

**

Matias Travieso-Diaz, Esq., is a partner in the international law firm Shaw Pittman. He earned
B.S. (1966) and M.S. (1967) degrees in Electrical Engineering from the University of Miami, a
Ph.D. degree in Electrical Engineering from Ohio State University (1971), and a J.D. degree
from Columbia Law School (1976). Since 1991, he has headed the Cuban Project, a Shaw
Pittman interdisciplinary effort designed to assess the legal and business issues that will arise
when Cuba moves to a free-market economy. In addition to numerous presentations and articles on Cuban issues, Mr. Travieso-Diaz has published a book on the changes that will be
required in Cuba's legal system during its free-market transition, entitled "The Laws and Legal
System of a Free-Market Cuba - A Prospectusfor Business" (Quorum Books), which was
released in November 1996. He is also co-editor for another book, "Perspectives on Cuban
Economic Reforms" (Arizona State University Press, 1998).
This paper is based on a presentation by the author at the fall 1999 meeting of the Section of
International Law and Practice of the American Bar Association in New Orleans, Louisiana on
November 4, 1999.
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B.

CURRENT POLITICAL AND ECONOMIC CONDITIONS IN THE ISLAND.

Cuba is a fairly small country, with a size and population approximately equal to
those of Pennsylvania. Cuba's economy is also small, contracting by almost fifty percent
when the Soviet block disintegrated in the early 1990s; the country has remained in a
deep recession since that time. Cuba has an external debt of around $13 billion not
counting moneys owed to Russia, and has defaulted on that debt and cannot get credit
from foreign sources except at very high interest rates. Some economic reforms were
undertaken in the first half of the 1990s, but reforms have since stalled.
Politically, Cuba is quickly becoming the last bastion of totalitarian socialist rule in
the world. Cuba is a sworn enemy of the United States; it almost got the world destroyed
in the early 1960s and since then it has fought wars against the United States throughout
the world, in places like Central America, Asia, and Africa. Cuba confiscated about $2 billion worth, in 1960 dollars, of U.S. nationals' property and has yet to pay a nickel on it.
Despite all these black marks, many Americans want to do business in Cuba, and many
citizens of other countries are currently doing business there.
C.

THE BUSINESS ENVIRONMENT.

Cuba actively seeks foreign investment. Top Cuban officials often travel abroad promoting investment. Cuba also holds several trade and investment fairs each year; recently
Cuba held a major international exhibition focusing on the health industry. This exhibition includes, for the first time in four decades, the participation of U.S. companies.
There are a number of enterprises from Europe, Asia, Canada, and Latin America
doing business in Cuba today. Spain leads in the number of companies and individuals
doing business in Cuba, although Canadian citizens have invested the most money in
Cuba. Thousands of foreign companies have a presence in Cuba, but only a few hundred
have invested significant funds in the country.
With very few exceptions, such as telecommunications, power plants, and some real
estate deals, foreign activity in Cuba is allowed only on the external sector, as it is intended
to generate hard currency revenues for the Cuban government rather than goods and services for the population. The main areas of economic activity for foreigners in Cuba are the
tourism industry, extractive industries (mining and oil), and non-sugar agriculture.

II. Cuba's Legal Environment for Doing Business.
Cuba has taken some steps to enact legislation that facilitates foreign business activity.
A.

THE 1992 CONSTITUTION.

The amendments to the Cuban Constitution enacted in 1992 included a new provision
(article 23) to facilitate foreign economic activity in the country. Article 23 does two things:
it allows the formation of various types of business structure that are available to foreign
investors, and it allows such entities that are created by the investors to buy, own, and sell
property. While these rights are as a practical matter limited by the realities of Cuba's political situation, they provide a general framework for investment in the country.
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THE FOREIGN INVESTMENT LAW (LAW 77 OF 1995).

The specific framework for foreign investment is Law 77, enacted in September 1995.
Law 77 incorporates the provisions of earlier investment legislation and provides additional measures to facilitate foreign investment and offer it some measure of protection.
Law 77 allows for the establishment of four types of business enterprise in Cuba: (1) joint
ventures, or "empresas mixtas' between a foreign investor and a Cuban governmentowned entity, established to develop a particular project or business activity; (2) production agreements in which Cuba provides labor and facilities and the foreign partner supplies materials, equipment, and credit; (3) joint accounts in which the foreign company
sells abroad Cuban products; and (4) wholly-owned foreign enterprises, a rare animal
that has been allowed only once since the law was passed.
Cuba's foreign investment law allows repatriation of dividends, after tax profits, and
salaries of foreign managers. It also provides some guarantees against expropriation.
However, all foreign investments are subject to approval on a case-by-case basis by the
Council of Ministers.
C. OTHER RELEVANT LEGISLATION.
Decree-Law 165 of June 3, 1996, established the framework for the establishment and
operation of free trade zones in Cuba, specifying that their purpose is to contribute to the
country's economic and social development, stimulate international trade, attract foreign
capital, generate new jobs and raise the workers' level of skills, increase the aggregate
value of national products utilizing the country's own resources, and boost the emergence
of new industries through the assimilation of advanced technologies and the export of
Cuban products. Duty free zones are conceived as well-defined spaces within national territory with no resident population, where goods can be freely imported and exported
without customs limitations. Industrial, commercial, agricultural, technological, and service activities can be carried out there, and they feature special systems covering customs,
banking, taxes, labor, migration, and public order that are less rigid than in other places
and are applicable to concessionaires and operators in the duty free zones as an incentive
for investment.
Free trade zones will be an interesting concept once commercial traffic reopens
between Cuba and the United States. Right now the zones cannot fulfill their potential
because of the unavailability of the U.S. market.
Four free zones have been established: one at Wajay next to Havana's international
airport; another at Berroa on the city's eastern edge; a third one at the port of Mariel,
west of Havana; and a fourth one at Cienfuegos port, on Cuba's south coast. Modeled
after free trade zones in the Caribbean and Latin America, the Cuban zones offer total
exemption from customs duties and calibrated exemptions from corporate and labor
taxes, depending on whether manufacturing or services such as offshore banking are
involved. Companies have to export the bulk of their goods or services, although up to
twenty-five percent of the total can be sold in Cuba.
A growing number of foreign companies have been granted licenses to operate in the
Cuban trade zones. Cuba's free trade zones are run by two Cuban corporations,
Almacenes Universales and Zona Franca Ciudad Habana, which also act as employment
agencies. Almacenes Universales is linked to Cuba's Revolutionary Armed Forces, while
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Zona Franca Ciudad Habana, which runs the Berroa site, is a subsidiary of the Cimex
Corporation, whose origins can be traced to the interior ministry. Over 150 foreign companies are said to be operating in the country's duty free zones, which have been functioning since May 1997.
Banking reforms were instituted by Decree-Law numbers 172 and 173, of May 28,
1997, issued by the State Council (Consejo de Estado). The Central Bank of Cuba was created as a new controlling, regulating, and supervising institution for the financial bodies and
the representative offices established in Cuba, including the free trade zones. Among the
bank's most important duties are to look after the national currency's stability, to contribute
to the economic balance, to safeguard and manage the country's international reserves, and
to guarantee the normal working order of payments, both internal and external. The banks
and non-banking financial institutions have autonomous character and independent legal
personality, covering their expenses from their incomes, and are not responsible for the
State's obligations or those of its bodies, companies, or other economic institutions.
As part of the reorganization of the National Banking System and of the changes
introduced in the new legislation, adapted to international practice and structure, the
Grupo Nueva Banca S.A. was created. It is the major shareholder of the following organizations: Banco Internacional de Comercio; Banco Metropolitano; Banco de Inversiones;
Financiero Internacional; Casa de Cambio; and Compafifa Fiduciaria, S.A. Operating on
the island are also the Banco Exterior de Espafia, the Banco Bilbao Vizcaya, the Banco
Nacional de Mexico and the Fransabank. Also as part of the reorganization, the Banco
Popular de Ahorro was granted a license to develop profitable activities related to the
banking system with natural and legal persons, and involving national, foreign, or mixed
enterprises. Included among these transactions are the receipt of dollar remittances from
the United States through Western Union and others.
D. LABOR, TAXES, AND DISPUTE RESOLUTION.
The labor force is totally controlled by the government. Foreign companies cannot
hire or select workers directly, but must obtain them from a government agency. Salaries
are dictated by the government and must be paid in dollars. However, the workers are
paid in pesos, which means they get a nickel for each dollar of salary paid by the employer. Employers are protected from labor unrest by the fact that there is no independent
union activity and strikes are forbidden. Employee behavior and suitability are controlled
through the government employment agency, Labor rights, such as those promoted
throughout the world by the ILO, are nonexistent.
Cuba's tax structure is generally favorable to the investor. There is a thirty percent tax
on profits and a twenty-five percent payroll tax for social security. There is no tax on
gross income or on property transfers. However, some or all taxes can be waived if an
investor strikes a deal with the government.
You do not want to resort to the Cuban courts if you have a dispute with your business partner or with the government. You also do not want arbitration under the Cuban
arbitration system. If a foreign investor wants some measure of protection in case of disputes, it must bargain hard for some form of international arbitration provision in its
agreement with its Cuban partner. Cuba has signed a number of investment protection
treaties that theoretically provide arbitration rights between the citizens of the signatory
countries and Cuba in the event of adverse government action.
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III. U.S. Law Impediments to Doing Business in Cuba.
A.

IF YOUR CLIENT

Is "A PERSON SUBJECT

TO THE JURISDICTION OF THE UNITED STATES."

1. The U.S. Trade Embargo.
If the client is a person subject to the jurisdiction of the United States-the phrase
includes U.S. citizens or permanent residents wherever located; any person actually within the United States; any corporation organized under the laws of the United States or any
state, territory, possession or district of the United States; or any organization that is
owned or controlled by any one of the above (31 C.F.R. §§ 515.329, 515.330 (2000))-the
client is subject to the embargo imposed by the United States on trade with Cuba, which
has been in effect since 1962. The embargo is founded on three major statutes: the
Trading with the Enemy Act of 1917, ch. 106, 40 Stat. 411 (1917) (codified as amended at
50 App. U.S.C. § 1 et seq. (1999)); the Foreign Assistance Act of 1961 (FAA), 22 U.S.C.
§ 2151 et seq. (2000); and the Cuban Democracy Act of 1992 (CDA), Pub. L. No. 102-484,
106 Stat. 2575 (codified at 22 U.S.C. § 6001 et seq. (2000)). The embargo is implemented
by detailed regulations, the Cuban Assets Control Regulations (CACRs), issued and
administered by the Office of Foreign Assets Controls (OFAC) of the U.S. Department of
the Treasury and found in 31 C.F.R. pt. 515.
The CACRs prohibit financial and commercial transactions by Americans with Cuba
or its citizens. The regulations prohibit the export to Cuba-directly or through third
countries-of any U.S. products, technology, or services except for certain products that
can be sold under licenses granted by the Bureau of Export Administration (BXA) of the
U.S. Department of Commerce. These include publications and other informational
materials, medicines and medical equipment and supplies, and telecommunications services and attendant equipment. This prohibition applies also to foreign subsidiaries of
U.S. companies. Likewise, most goods or services of Cuban origin may not be imported
directly or through third countries into the United States. The CACRs prohibit buying
from or selling to Cuban nationals whether they are physically located in Cuba or doing
business elsewhere on behalf of Cuba. The prohibition also extends to individuals or
organizations anywhere in the world that act on behalf of Cuba.
The CACRs impose a total freeze on Cuban assets, both government and private, and
on financial dealings with Cuba. All property of Cuba and Cuban nationals in the possession of U.S. persons is blocked. Blocking imposes a prohibition against transfers or transactions of any kind involving blocked assets. No payments, transfers, withdrawals, or other
dealings may take place with regard to blocked property unless authorized by OFAC.
2. Exceptions to the Embargo.
U.S. businesses are permitted, either under a general license (no specific written
authorization required) or specific license (written authorization required) from the
United States Department of the Treasury and/or United States Department of
Commerce, to execute and implement contracts for the sale of, or enter into other transactions in a number of areas relating to, for example, the sale of medicines and medical
equipment and supplies, the sale of food and agricultural products, telecommunications,
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travel to Cuba, remittances of money, food and other humanitarian supplies to people in
Cuba, and the exportation to Cuba of art and informational materials. Persons subject to
the jurisdiction of the United States can travel to and within Cuba to identify and pursue
commercial opportunities in these areas. U.S. companies can also register trademarks and
patents in Cuba, make donations of food, agricultural and medical products for humanitarian purposes, and organize and participate in trade shows relating to permitted commercial activities.
Investment in third-country companies doing business in Cuba is permitted within
certain limits. Companies subject to U.S. law may have minority investments in thirdcountry companies that have commercial activities with Cuba provided that the investments do not result in control in fact of the third-country company and a majority of the
revenues of the third-country company are not produced from commercial activities
within Cuba.
3.

Licensing Requirements.

a. General Licenses.
Persons wishing to engage in activities in areas authorized under the Cuban embargo
laws and regulations can engage in such activities if they secure a license to do so. Licenses
are of two kinds: "general licenses" and "specific licenses."
General licenses do not need to be actually issued by the U.S. government. An individual subject to U.S. law can conduct activities (including traveling to Cuba) covered by
a general license without informing OFAC in advance or obtaining a written license.
General licenses are granted to:
(1) Representatives of the U.S. government on official business, representatives of
non-U.S. governments on official business, and representatives of international
organizations of which the United States government is a member on official
business.
(2) Individuals subject to U.S. law who are regularly (full-time) employed by a newsgathering organization (television network, television station, television production company, radio station, newspaper, newsletter, magazine, video production
company, etc.).
(3) Individuals subject to U.S. law traveling once in a twelve-month period to visit
close relatives in circumstances of self-defined humanitarian need.
(4) Individuals subject to U.S. law traveling on a "fully hosted" basis. "Fully hosted"
travel requires that the individual not spend any funds of his own while in Cuba,
those funds being provided by an entity in Cuba, or an entity or individual in
another country. "Fully hosted" individuals traveling to and from Cuba are not permitted to use their own funds for the purchase of an airline ticket or a cruise ship
ticket for such travel if the airline or cruise ship is controlled by an entity in Cuba.
b. Specific Licenses.
An individual subject to U.S. law may engage in certain activities authorized by the
embargo laws by obtaining a specific license to engage in those activities from OFAC.
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Specific licenses are only granted with respect to activities that have been designated as
eligible for such licenses in the laws and regulations. These activities include those of individuals who wish to:
(1) identify opportunities in fields where commercial activities are permitted (as
described above), or organize or participate in trade shows;
(2) visit, more than once in a twelve-month period, close relatives in circumstances
of self-defined humanitarian need;
(3) travel in their capacity as freelance journalists;
(4) accompany licensed humanitarian donations;
(5) visit Cuba in conjunction with activities of recognized human rights organizations investigating human rights violations;
(6) conduct professional research;
(7) study Cuba as part of a scholastic program (high school or college);
(8) participate in athletic competitions;
(9) visit as members of religious organizations;
(10) lecture at educational institutions; or
(11) organize and conduct an artistic activity such as an exhibition, concert, etc.
4. Travel to Cuba.
Individuals subject to U.S. law can spend money in travel to Cuba only if they have a
general license or have been issued a specific license by OFAC. There are no restrictions
on travel made on a "fully hosted" basis, that is, if all travel costs are paid by Cuba or by a
national of a third country.
Licenses for travel to Cuba are available in parallel with licenses to engage in permitted activities. Thus, journalists who have a "general license" to engage in newsgathering
activities in Cuba have a license to travel there as well. Likewise, a communications carrier
hoping to enter into an agreement with Cuba to provide long distance services to the
island can obtain a specific license to send personnel to Cuba to negotiate, and subsequently carry out, such an agreement. Travel to Cuba to further business activities that
have not been identified as eligible for a license is not allowed. Thus, travel by an equipment manufacturer to investigate the Cuban market would not be allowed. Tourist travel
of any kind, even as part of licensed travel, is not allowed.
5. Permitted Activities within Cuba.
Individuals subject to U.S. law traveling to Cuba (except those traveling to Cuba on a
"fully hosted" basis) are authorized to spend up to U.S.$112.00 per day for hotels and
U.S.$83.00 per day for meals, ground transportation, etc. Not included in the spending
limit are expenses for telephone calls. Exemptions to the U.S.$195.00 per day authorization can be requested from the OFAC. These expenses are authorized as long as the traveler is engaged in the activities for which the license was issued. A person traveling to Cuba
to attend a professional meeting, for example, is not authorized to spend funds to extend
his stay to visit friends, scout commercial activities, or engage in tourism. Individuals subject to U.S. law traveling to Cuba under license may bring back up to U.S.$100.00 worth
of Cuban-origin products (such as cigars, rum, tee-shirts, crafts, etc.) for their personal
use, plus books, CDs, informational materials, and works of art.
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6.

Letters of Intent.

Whether or not a person subject to the jurisdiction of the United States travels to
Cuba, he cannot enter into a contract or any other form of binding commercial agreement with Cuba or a Cuban national without first obtaining a specific license that authorizes him to do so. U.S. company executives sometimes sign "letters of intent" evidencing
the intent to engage in transactions with parties in Cuba at some future date. The rule of
thumb as to such letters is simple: if legally binding, they are unlawful. Conversely, if they
do not break the law, they have no legal force and are nothing but "feel good" expressions
of a desire to engage in business someday. The distinction is tricky and counsel in
advance of signing should review any such letter.
7.

What Can Lawyers Do?

To the extent they are subject to the jurisdiction of the United States, lawyers cannot
engage in any professional activities relating to doing business in Cuba except giving
advice to their clients on U.S. legal requirements and how to comply with them. A lawyer
can give advice on the underlying transaction only if the transaction has been licensed. A
U.S. lawyer, therefore, may not give advice on an investment transaction by a third-country national in Cuba, except to the extent of giving advice on potential applicability of
U.S. law to the transaction, such as implications under the Helms-Burton law, which is
our next topic for discussion.
B.

IF THE CLIENT

Is

NOT SUBJECT TO THE JURISDICTION OF THE UNITED STATES.

An American lawyer advising a foreign client seeking to do business in Cuba has to
limit his advice to the potential applicability of U.S. law to his transactions. The principal area of concern here is whether the transactions involve property confiscated from
U.S. nationals.
1. Cuba's PropertyTakings.
Cuba seized the properties of U.S. and other foreign nationals on the island starting
in 1959, with the bulk of the expropriations taking place in the second half of 1960. The
laws issued by the Cuban government to implement the expropriation of the holdings of
U.S. nationals contained undertakings by the state to provide compensation to the owners. Nevertheless, in almost all cases, no compensation was ever paid.
The expropriation claims by nationals of other countries were considerably smaller
than those of U.S. and Cuban nationals and, for the most part, were settled over the years
through agreements between Cuba and the respective countries (e.g., Spain, France,
Switzerland, and Canada). Claims have been settled at a fraction of the assessed value of
the expropriated assets. The Spanish claims, for example, were valued at $350 million but
were ultimately settled for about $40 million. Even this limited amount was not paid until
1994, three decades after the claims accrued.
2.

The U.S. Claims CertificationProgram.

In 1964, the U.S. Congress amended the International Claims Settlement Act to
establish a Cuban Claims Program, under which the Foreign Claims Settlement
Commission of the United States (FCSC) was given authority to determine the validity
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and amount of claims by U.S. nationals against the government of Cuba for the taking of
their property since January 1, 1959. 22 U.S.C. § 1643 et seq. (1988) (amended in 1994).
The Cuban Claims Program of the FCSC was active between 1966 and 1972. During
that time, it received 8,816 claims-1,146 by U.S. corporations and 7,670 by individual
citizens. It certified 5,911 of those claims, with an aggregate amount of $1.8 billion;
denied 1,195 claims, with an aggregate amount of $1.5 billion; and dismissed without
consideration, or saw withdrawn, 1,710 other claims. The value of the certified Cuban
claims exceeds the combined certified amounts of all other claims validated by the FCSC
for expropriation of U.S. nationals' assets by other countries. Of the $1.8 billion in certified claims, over eighty-five percent (about $1.58 billion) corresponded to 898 corporate
claimants, and the rest (about $220 million) was spread among 5,013 individual
claimants. Although the Cuban Claims Act did not expressly authorize the inclusion of
interest in the amount allowed, the FCSC determined that simple interest at a six percent
rate should be included as part of the value of the claims it certified. Applying such an
interest rate on the outstanding $1.8 billion principal yields a present value of about $6
billion. This amount does not include the value of the claims that were disallowed for lack
of adequate proof, nor those that were not submitted to the FCSC during the period
specified in the statute.
3. The Helms-Burton Law: Provisionsand CurrentStatus.
A detailed discussion of the application of the Cuban Liberty and Democratic
Solidarity (LIBERTAD) Act of 1996 (the Act) (codified in scattered sections of 22 U.S.C.),
Pub. L. No. 104-114, 110 Stat. 785, also known as the "Helms-Burton law" to transactions
in Cuba by nationals of third countries is outside the scope of this paper. Suffice it to say,
the Helms-Burton law poses two main types of risk for individuals and companies who
are nationals of third countries and who engage in business transactions in Cuba. One,
more or less immediate, is the risk of administrative action by the U.S. Department of
State under Title IV of the Helms-Burton law. The other, which may accrue at some
indefinite time in the future, is litigation in the United States under Title III of the Act,
providing a cause of action against a third-country national by U.S. persons whose property in Cuba was confiscated by Castro and who claim that the third-country national is
"trafficking" (a term of art) in the property.
Section 401 of Title IV of the Helms-Burton law directs the U.S. Department of State
and the U.S. Immigration and Naturalization Service to exclude from entry into the
United States those who traffic in property confiscated from U.S. nationals in Cuba; are
corporate officers, principals, or shareholders with a controlling interest in an entity that
has been involved in trafficking in confiscated properties; or are the spouses, minor children, or agents of an excludable person under Title IV. Section 401(a)(2) through (a)(4).
Trafficking occurs, for purposes of Title IV, if a person "knowingly and intentionally"
transfers, distributes, dispenses, brokers, or otherwise disposes of confiscated property;
purchases, receives, obtains control of, or otherwise acquires confiscated property;
improves (other than for routine maintenance), invests in (by contribution of funds or
anything of value, other than for routine maintenance), or begins after the date of enactment of the Act to manage, lease, possess, use, or hold an interest in confiscated property;
enters into a commercial arrangement using or otherwise benefiting from confiscated
property; or causes, directs, participates in, or profits from, trafficking by another person,
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or otherwise engages in trafficking through another person, without the authorization of
the U.S. national who holds a claim to the property. The definition of "trafficking" is
worded somewhat differently in Title IV than in the rest of the Act, but otherwise,
appears practically indistinguishable in meaning from that in other sections.
Title IV is very broad, is in effect right now, and its application is mandatory on the
State Department and other U.S. government agencies. Despite this, there have been only a
handful of instances in which the title has been applied. This is due in part to the fact that
Tide IV requires the U.S. Departments of State and justice to develop a list of people who
are engaged in the proscribed activities so they can be kept out of the United States. It is difficult to see, however, how such a list can be properly compiled since many of the thirdcountry nationals who "traffic" do so with respect to property subject to claims by people
who have never been identified as having expropriation claims. Accordingly, enforcement of
Title IV is likely to be selective and at the discretion of government officials.
In addition, on May 18, 1998, the United States and the European Union (EU)
entered into an agreement (the Understanding with Respect to Disciplines for the
Strengthening of Investment Protection, May 18, 1998, EU-U.S. (visited May 25, 2000)
http://presid.fco.gov.uk/news/1998/may/18/invest.txt) to resolve a long-festering dispute
between the EU and the United States over the application of Helms-Burton to EU
nationals. The agreement provides for the governments of the respective EU countries to
apply certain sanctions to their nationals who invest in confiscated properties in Cuba,
based on information to that effect provided by the U.S. government. For its part, the
Clinton administration committed to keeping Title III suspended and working with
Congress to enact an amendment to the law that would give the president authority to
suspend the effectiveness of Title IV as well. This has never happened, and the agreement
between the United States and the European Union has never materialized and may never
come into effect, but the State Department has been very careful not to apply Title IV
sanctions to any European company so far, even though it appears that they may do so at
some point with respect to enterprises such as the Spanish hotel chain Sol Melia.
The other part of Helms-Burton that should be of concern to third-couitry nationals is Title III. The Helms-Burton law allows U.S. nationals whose property in Cuba was
confiscated by the Cuban government to bring an action in federal court against a thirdcountry national who "traffics" in that property. The law makes it very easy for a person
or company whose loss was certified by the FCSC in the program described earlier to sue
and obtain a judgment against a third-country national trafficking in confiscated property in Cuba. A certified claimant has the right, under section 302(a) of the Act, to bring a
civil action for damages in a United States federal court against "any person" who, after
the end of a three-month period beginning on the effective date of Title III of the Act,
"traffics in property that was confiscated by the Cuban Government on or after January 1,
1959" to which the plaintiff has a certified claim. Once a suit is instituted, the certified
claimant can recover from the defendant three times the greater of (1) the amount certified to the claimant by the FCSC, plus interest, or (2) the fair market value of the property (calculated as either the current value of the property, or the value of the property
when confiscated, plus interest). Section 302(a)(3). The claimant can also recover "court
costs and reasonable attorneys fees." Section 302(a)(1). There is a presumption in favor of
the amount certified by the FCSC as the value of the property for purposes of recovery;
such a presumption can be rebutted by "clear and convincing evidence" that the fair market value is the appropriate amount of liability. Section 302 (a)(2).
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The statute as enacted explicitly limits the ability of two types of potential claimants
to bring civil suits under Title III: (1) U.S. nationals who were eligible to file a claim with
the FCSC under the Cuban Claims Program but failed to do so, and (2) U.S. nationals
who filed a claim with the FCSC but had their claim denied. The first type of claimant is
barred altogether from bringing an action under Title III. Section 302(a)(5)(A). The second type of claimant may not be precluded from bringing a court action against a thirdcountry national, but "the court shall accept the findings of the Commission on the claim
as conclusive in the action under this section." Section 302(a)(5)(B). Presumably, this second type of claimant could bring an action but would have to submit additional evidence
beyond that determined by the FCSC to be insufficient to prove ownership of the property in question or the amount of the loss sustained.
The Act also allows U.S. nationals who were not eligible to file an expropriation claim
with the FCSC under the Cuban Claims Program to bring an action for damages against
third-country nationals "trafficking" in the properties that were confiscated from them by
the Cuban government. However, such actions would be subject to the conditions and
limitations discussed above for certified claimants, plus the following: in an action by a
non-certified U.S. claimant, the plaintiff would have to establish ownership of the property in question and the amount of the claim.
The Act allows the court to appoint a special master, "including the Foreign Claims
Settlement Commission" to make determinations regarding the amount and ownership
of the claim. Section 303(a)(2). Such determinations, if made, would not constitute certifications for purposes of the Cuban Claims Program. A non-certified U.S. claimant is not
entitled to recover treble damages from a third-country defendant unless it gives notice of
its claim to the foreign national trafficking in the property at issue. Section 302(a)(3)(B).
If the party so notified continues to traffic thirty days after receiving the notice, then the
U.S. claimant can recover treble damages in its action against the foreign party.
Interestingly, the Act allows the claimant and the defendant to settle the lawsuit without obtaining licenses from any U.S. government agency, thereby bypassing the licensing
procedure by the U.S. Department of Treasury that would otherwise apply under the
terms of 31 C.F.R. Part 515. Section 302(7). This provision could be utilized by claimants
and potential defendants to settle their claims, and would permit the defendants to continue their activities in Cuba without further hindrance from the former owners. This
process has been applied in at least one instance, the case of ITT's claims against the
Italian telecommunications firm Stet in connection with Stet's investment in the Cuban
telephone company, confiscated from ITT in the early days of the Revolution.
The right of action by certified claimants is not limited to the parties who were certified
as claimants initially but extends to any U.S. national who "acquires ownership of the claim
before" the date of enactment of the Act. Section 302(a)(4)(B). Thus, if any certified claimant
had assigned ownership of its claim to a third party before the date of enactment, that third
party-if a U.S. national--can bring an action in place of the certified claimant.
While there are certain limitations on the ability of certified claimants to sue-a
minimum $50,000 amount in controversy and a two-year statute of limitations (Section
305)-the Act imposes strict liability on third parties held to be trafficking in confiscated
properties in Cuba against which a plaintiff holds a certified claim. Assuming jurisdiction
can be asserted over the defendant under the rules of U.S. courts, all that the plaintiff
needs to establish to prove liability is that the defendant was "trafficking" in the properties
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at issue after plaintiff's right of action accrued under the statute, and that the last act of
trafficking occurred two years or less before the initiation of the action.
There is, however, a significant restraint in this right of action. The president of the
United States has authority to suspend the effective date of Title III for discrete six-month
periods if the president "determines and reports in writing to the appropriate
Congressional Committees at least 15 days before such effective date that the suspension
is necessary to the national interests of the United States and will expedite a transition to
democracy in Cuba." Section 306(b)(1)(a). This suspension may be applied for consecutive periods before Title III goes into effect (Section 306(b)(2)), or may be imposed after
Title III is allowed to become effective (Section 306(c)). The president can also, at any
time, rescind any suspension of the applicability of Title III by"reporting to the appropriate Congressional Committees that doing so will expedite a transition to democracy in
Cuba." Section 306(d).
President Clinton has, in fact, repeatedly invoked his authority to suspend the ability
of U.S. claimants to bring action against foreign nationals based on Title III of the Act for
an indefinite period. However, a foreign party who may be subject to suits by certified
U.S. claimants cannot rely on the suspension because it may or may not be authorized,
and if authorized, it can be revoked without notice.
4.

PotentialRisks to Third-CountryNationals Doing Business in Cuba.

Clearly, the possibility of adverse actions by the United States or by private U.S.
nationals is a risk that should be weighed by third-country nationals considering doing
business in Cuba. Other risks include those arising from the political and economic conditions in the country; in addition, if and when there is a political transition in the island,
foreign investors would be at risk of adverse actions by a successor government, particularly with respect to property claims, as well as potential backlash by some people who
might regard them as collaborators with the present regime. For all those reasons, thirdcountry nationals who want to do business in Cuba would be wise in minimizing and
deferring, to the extent possible, significant capital investments in the island, particularly
those investments that would be difficult to sell in case the company wants or needs to
leave the country. The second piece of advice is to investigate thoroughly the state of the
property in Cuba by examining FCSC records in the United States and property records
in Cuba to try to understand the chain of title and determine the risk of potential HelmsBurton lawsuits by individuals in the United States, and the subsequent possibility of
adverse property claims in the event of a transition.
5. Need to Settle the Property Claims Issue?
From the standpoint of a potential investor (whether U.S. based or coming from a
third country), the resolution of outstanding property claims is a crucial pre-condition to
doing business in Cuba. As long as property titles remain unsettled, foreigners are going to
perceive investing in Cuba as a rather risky proposition and may be discouraged from stepping into the country. Passage of the Helms-Burton law and the potential suits by U.S.
claimants made possible by that legislation is chilling investment prospects in the island.
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There are two additional reasons why resolution of at least the outstanding property
claims of U.S. nationals must be one of the first orders of business of a transition government in Cuba. First, U.S. laws arguably require resolution of U.S. nationals' expropriation
claims before the embargo on trade with Cuba is lifted and foreign aid can resume; and
second, apart from any legal requirements, resolution of U.S. nationals' expropriation
claims has been since President Kennedy's administration one of the stated political conditions for the normalization of relations between the United States and Cuba. These factors demand the speedy negotiation of an agreement between the United States and Cuba
towards the resolution of the expropriation claims of U.S. nationals.

IV. Summary and Outlook.
A.

CURRENT TRENDS.

1. By the Clinton Administration.
It is clear that the Administration is intent on preserving the status quo with respect
to Cuba and is willing to "wait out" Castro, while at the same time trying to help build a
civil society for the post-Castro era. This means that we can expect further relaxations on
restrictions on travel and facilitation of activities related to country-to-country communications, academic exchanges, artist visits, and a general easing of licensing requirements
for permitted activities such as medicine sales and donations of food and medicines. It is
unlikely that there will be moves to substantially change the embargo from the current
administration or anyone who succeeds it after the 2000 election. All candidates have
announced more or less the same Cuba policy.
2. In the U.S. Congress.
Congress-spurred by a powerful coalition of farming and business interests,
churches, free-trade advocates, and foreign relations liberals-has just enacted legislation
that lifts the embargo on the sale of food and agricultural products to Cuba. However, the
proponents of keeping the embargo intact succeeded in limiting the impact of the legislation by prohibiting financing of such sales by U.S. financial institutions, and freezing into
law the current limitations in travel to Cuba. Cuba has announced that it will not buy
food and medicines from the United States because of these restrictions. Therefore, it will
take further developments in the next Congress before trade relations between the United
States and Cuba can resume, even on a limited basis.
3. In the Courts.
Courts have been relatively out of the Cuban picture because the most important
pending subject for judicial determination, which is the validity and application of the
Helms-Burton Act, has yet to be presented to a court because of the president's exercise of
his power to suspend the private right to sue under Title III of the Act. Should the current
or future president decide to let the litigation start, then the courts-potentially including
the Supreme Court-will take center stage and have a lot of work to do.
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4.

In Cuba.

Since 1995, Cuba has shown no signs of wanting to institute additional economic
reforms or of having any intention to open up the political process. As long as this inflexibility continues, all changes in the U.S.-Cuba relationship will have to come unilaterally
from the U.S. side, and it is anyone's guess how far the United States will be willing to go
toward improving relations without getting anything back from Cuba.
B.

SHORT, MEDIUM, AND LONG-TERM OUTLOOK OF DOING BUSINESS IN CUBA.

Short term: more exploratory travel will be allowed, more transactions within the
existing framework will be carried out, if Cuba is willing and able to enter into them.
Medium term: there will be a further relaxation of the embargo laws and regulations with respect to the sale to Cuba of medicines and medical equipment, agricultural
products and supplies, communications including new fiber optic cable links and data
transmission.
Long term: long term is defined both by what is called the "biological transition," that
is, Castro's disappearance from power, and the time it will take before a government
comes to power in Cuba that is willing to bring the country back into the commonwealth
of free nations. When this "long term" arrives, Cuba is likely to be a preferred business
partner of the United States and eventually become what I like to call "the Chile of the
Caribbean."
C.

CONCLUSIONS.

Advice to U.S. lawyers: if a client calls and tells you he wants to do business in Cuba,
try to talk him or her out of it, because Cuba is not ready for business and the trip will be
interesting and full of promise but ultimately disappointing. While some of the companies doing business in Cuba are making money, you have probably read how a number of
Canadian investors have recently expressed their disappointment at how their Cuban ventures have fared. As a rule of thumb, it seems that the less money a foreign company sinks
into Cuba, the greater its chances for financial success. If the client insists on going
nonetheless, make sure that he or she gets competent advice on what to do and how to do
it, and also make sure that your client follows that advice.
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Southern Methodist University School
of Law's Law Institute of the Americas
(formerly SMU Centrefor NAFTA and Latin American Legal Studies*)
Established in 1952, the Law Institute of the Americas at Southern Methodist
University School of Law was originally designed to promote good will and to improve
relations among the peoples of the Americas through the study of comparative laws, institutions and governments respecting the American Republics and to train lawyers in handling legal matters pertaining to the nations of the Western Hemisphere. Today, in reviving this institution, the Law Institute of the Americas comprises meaningful academic
research, teaching and programs pertaining to the "NAFTA Process" and Western
Hemispheric integration efforts; to Latin and Central American law and judicial reform,
particularly focusing on Argentina, Brazil, Chile, Guatemala, Mexico, Peru and Venezuela;
and, to a more limited extent, to Canadian legal issues, particularly as they interrelate to
the NAFTA. The Law Institute of the Americas also is concerned with increasing (regional
and hemispheric) legal and economic interconnections between the "NAFTA Process" and
European and Asia-Pacific integration activities.
The officers of the Institute are as follows: the Honorable Roberto MacLean,
President; Professor Joseph J. Norton, Executive Director; Professor George A. Martinez,
Associate Executive Director; Professor Rosa Lara (of the UNAM Law Research Institute),
Acting Assistant Director; Professor C. Paul Rogers, III, Acting Chair; the Honorable Raul

Granillo O'Campo (Minister of Justice of Argentina), Honorary Chair; the Honorable
John S. McKenniery (Executive Director of the NAFTA Labor Commission), Honorary
Chair; and Professor Julio C. Cueto-Rua of Argentina, Honorary President of the Institute.
The Institute also is supported by a distinguished group of Professorial Fellows, Senior
Research Scholars, Professional Fellows, and Student Research Fellows. Corporate sponsorship of the Institute is provided by H.D. Vest Financial Services.
As the Institute focuses on issues pertaining to the North American Free Trade
Agreement and the broader economic, political, legal and social integration process under'way in the Western Hemisphere, the NAFTA: Law and Business Review of the Americas is
one of its publications, and is produced jointly by the Law Institute of the Americas and
the International Law Review Association of SMU. Other parties involved in the production of the journal are the SMU School of Business, the SMU Departments of Economics
and Political Science, the University of London, Centre for Commercial Law Studies, the
American Bar Association Section of International Law and Practice and Kluwer Law
International.
From 1952 through the early 1970s, the name was the Law Institute of the Americas; in 1993, it
was reactivated as the Centre for NAFTA and Latin American Legal Studies; and in 1998, it
returned to its original name. For-further detailed information on the Law Institute of the
Americas, please refer to the Winter 1998 issue of the NAFTA Review, pages 5 through 36; this
information is substantially current except for the new name change referred to above.

