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INFRINGEMENT EPISODES

SHANI SHISHA™

ABSTRACT

For decades, copyright scholars have waged a spirited campaign
against statutory damages. Our remedial system, critics say, is an incoherent
mess. The core problem is that copyright holders can recover a separate
award of statutory damages for every infringed work. As a result, damages
can rapidly add up in any case involving multiple works. Because the number
of statutory awards is tethered to the number of works, even trivial claims
can lead to crippling damages. Commentators, policymakers, and judges
have criticized this system as arbitrary and overbroad. And yet it endures.

This Article argues that copyright’s per-work scheme has obscured,
and at times eclipsed, a more compelling paradigm of copyright damages—
one that attends more closely to the defendant’s course of conduct. This new
approach would allow courts to examine whether the defendant’s actions
arose out of, and were rooted in, a single infringement episode. By
infringement episode, I mean a chain of infringing acts that together
constitute a larger factual event. When the defendant’s conduct is traceable
to a single episode, courts should issue only a single statutory award—no
matter how many works are at stake. This framework, in short, would
substitute rigidity for flexibility. It would displace copyright’s one-award-
per-work scheme and instead introduce a contextual inquiry into the
defendant’s course of conduct. Doing so can mitigate the risk of outlandish
awards, encourage courts to properly calibrate damages, and infuse a
degree of much-needed pragmatism into our system.

*  Assistant Professor, SMU Dedman School of Law; Fellow, Berkman Klein Center for Internet
& Society, Harvard Law School, 2021-22. For valuable feedback and generative conversations, I thank
William Fisher, William McCoy, Guy Rubinstein, Brian Soucek, Oren Tamir, and Rebecca Tushnet. I
received helpful comments from participants at the Harvard Law School Art of the Response Paper
Workshop. I am also grateful to Vice Dean Gabriella Blum and Assistant Dean Catherine Peshkin for
providing institutional support for this project. I am indebted to the editors of the Southern California
Law Review, particularly Madeline Goossen, Ariana Croll, Mariem Masmoudi, Carus Newman, and
Chloe Williams, for superb editorial work. Finally, I would like to thank the Harvard Law School
Graduate Program for generous financial support.
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INTRODUCTION

Copyright scholars have long taken a decidedly dim view of statutory
damages. The federal copyright statute entitles plaintiffs to recover statutory
damages without proof of harm.! But our remedial system, critics say, is an
incoherent jumble. Courts wield “virtually unfettered discretion” in
assessing damages.? Statutory awards often seem inexplicable or arbitrary.?

1. 17 U.S.C. § 504(c)(1) (“[T]he copyright owner may elect, at any time before final judgment is
rendered, to recover, instead of actual damages and profits, an award of statutory damages for all
infringements involved in the action, with respect to any one work.”); see infra Section 1.B.

2. Cullum v. Diamond A Hunting, Inc., 484 F. App’x. 1000, 1002 (5th Cir. 2012); see also
Fitzgerald Publ’g Co. v. Baylor Publ’g Co., 807 F.2d 1110, 1116 (2d Cir. 1986) (noting that the Copyright
Act affords courts “wide discretion . . . in setting the amount of statutory damages”); Playboy Enters.,
Inc. v. Webbworld, Inc., 991 F. Supp. 543, 560 (N.D. Tex. 1997) (emphasizing the courts’ broad
discretion in awarding damages “[w]ithin the range defined by the statutory maximum and minimum”).

3. See Pamela Samuelson & Tara Wheatland, Statutory Damages in Copyright Law: A Remedy
in Need of Reform, 51 WM. & MARY L. REV. 439, 485-91 (2009).
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Courts are also deeply divided over the justificatory basis for statutory
damages. Some believe that statutory damages derive from a compensatory
rationale, while others lean more readily on punitive instincts.* And statutory
damages sometimes lead to inflated awards that far outstrip any reasonable
assessment of harm.> The law of statutory damages is a disaster.

Underlying these pathologies is a peculiar feature of our copyright
system: its per-work structure. Copyright holders can recover a separate
statutory award for every infringed work.® As a result, statutory damages can
add up rapidly in any case involving more than a single work.” In one recent
case, copyright holders leveraged this per-work scheme to sue for a
breathtaking award of $75 trillion in statutory damages—more than “the
combined gross domestic product and national debt of the United States.”®
In another notable case, a record label brought action against Jammie
Thomas-Rasset, a single mother from Minnesota, for illegally downloading

4.  See, e.g., Peer Int’l Corp. v. Pausa Recs., Inc., 909 F.2d 1332, 1337 (9th Cir. 1990) (“ ‘[E]ven
for uninjurious and unprofitable invasions of copyright, the court may, if it deems it just, impose a liability
within [the] statutory limits to sanction and vindicate the statutory policy’ of discouraging infringement.”
(alteration in original) (quoting F.W. Woolworth Co. v. Contemp. Arts, Inc., 344 U.S. 228, 233 (1952))).
Other courts, by contrast, insist that statutory damages “should not be converted into a windfall where,
as a practical matter, the plaintiff has suffered only nominal damages.” Doehrer v. Caldwell, 207 U.S.P.Q.
(BL) 391, 393 (N.D. Ill. 1980). For an overview of the justificatory framework underpinning the law of
statutory damages, see infia Section IL.A.

5. See infra Section I1.C.

6. See infra Section 1.B.

7. See infra Section I1.C.

8. Defendants’ Brief Regarding Plaintiffs’ “Per Infringement” Damages Theory at 23, Arista
Recs. LLC v. Lime Grp. LLC, 784 F. Supp. 2d 398 (S.D.N.Y. 2011) (No. 06 Civ. 5936) (“Plaintiffs claim
a potential award of some 75 trillion dollars—more than double the combined gross domestic product
and national debt of the United States, and infinitely more money than the entire music recording industry
has made since Edison’s invention of the phonograph in 1877.”); see also Devin Coldewey, Record
Industry: Limewire Could Owe 875 Trillion—Judge: “Absurd”, TECHCRUNCH (Mar. 24,2011, 2:56 PM),
https://techcrunch.com/2011/03/24/record-industry-limewire-could-owe-75-trillion-judge-absurd [https
://perma.cc/6342-GL5T]. More recently, a jury returned an award of one billion dollars in a case
implicating thousands of copyrighted works. Sony Music Ent. v. Cox Commc’ns, Inc., 464 F. Supp. 3d
795, 808 (E.D. Va. 2020), appeal docketed, No. 21-01168 (4th Cir. 2021). Describing the award as
“unwarranted, unjust and beyond excessive,” the defendant vowed to challenge it. Court Upholds $1bn
Copyright Ruling Against ISP Cox, WORLD IP REV. (Jan. 18, 2021), https://www.worldipreview.com/
news/court-upholds-1bn-copyright-ruling-against-isp-cox-20590 [https://perma.cc/5XGZ-8LUG].
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and distributing twenty-four songs.” A jury found the defendant liable and
returned an award of $80,000 per infringed song, resulting in a total award
of $1.92 million.!° Stunningly, by some measures, this award was 35,000
times larger than the plaintiff’s actual loss.!!

As these examples illustrate, the prospect of outlandish damages is
rather startling. Because the number of statutory awards is tethered directly
to the number of infringed works, statutory damages can quickly balloon in
relatively minor cases. The risk of financial ruin looms large.

Copyright scholars, in turn, have proposed a number of potential
reforms.!?> Matthew Sag, for instance, suggests that we reduce or cap the
range of available damages in certain file-sharing cases.!* Oren Bracha and
Talha Syed contend that, at least under a compensatory framework, statutory
damages should approximate actual harm.'* Ben Depoorter contemplates a
variety of reforms that would make excessive damages both less likely and
less costly.!> James DeBriyn calls for eliminating statutory damages.!¢
Michael Carrier would proscribe recovery of statutory damages in cases
involving secondary liability.!” And Alan Garfield endorses a host of
different reforms—interpretive, legislative, and constitutional—to restrict
judicial discretion in assessing statutory damages.'®

9. Capitol Recs., Inc. v. Thomas, 579 F. Supp. 2d 1210, 1212-13 (D. Minn. 2008), vacated sub
nom., Capitol Recs., Inc. v. Thomas-Rasset, 692 F.3d 899 (8th Cir. 2012); see also Amy Forliti, Single
Mom Can’t Pay 81.5M Song-Sharing Fine, NBC NEWS (Nov. 5, 2010, 11:42 AM), https://www.
nbcnews.com/id/wbna40030700 [https://perma.cc/Z9EM-EPMY].

10.  Capitol Recs., Inc. v. Thomas-Rasset, 680 F. Supp. 2d 1045, 1050 (D. Minn. 2010), vacated,
692 F.3d 899 (8th Cir. 2012). Initially, the jury awarded the plaintiffs $9,250 per infringed song for a
total award of $220,000. Thomas, 579 F. Supp. 2d at 1213. On retrial, however, the jury increased the
award to $1.92 million based on an assessment of $80,000 per song. Thomas-Rasset, 680 F. Supp. 2d at
1050. Aghast, the district court dismissed the final award as “simply shocking” and reduced it to $54,000.
Id. at 1054. Following a third trial, the Eighth Circuit reinstated the first judgment of $220,000. Capitol
Recs., Inc. v. Thomas-Rasset, 692 F.3d 899, 906 (8th Cir. 2012).

11.  Thomas, 579 F. Supp. 2d at 1227. The plaintiff’s actual harm, at least based on a rough
assessment by the court, was about fifty dollars. /d. (“Thomas allegedly infringed on the copyrights of 24
songs—the equivalent of approximately three CDs, costing less than $54.”).

12.  See infra Section IILA.

13.  Matthew Sag, Copyright Trolling, an Empirical Study, 100 IowA L. REvV. 1105, 113940
(2015) (suggesting that first-time defendants in file-sharing cases face a reduced statutory award).

14.  Oren Bracha & Talha Syed, The Wrongs of Copyright’s Statutory Damages, 98 TEX. L. REV.
1219, 1250 (2020).

15.  Ben Depoorter, Copyright Enforcement in the Digital Age: When the Remedy Is the Wrong, 66
UCLA L. REV. 400, 441-46 (2019).

16.  James DeBriyn, Shedding Light on Copyright Trolls: An Analysis of Mass Copyright Litigation
in the Age of Statutory Damages, 19 UCLA ENT. L. REV. 79, 111 (2012).

17.  Michael A. Carrier, Increasing Innovation Through Copyright: Common Sense and Better
Government Policy, 62 EMORY L.J. 983, 985 (2013) (“The second copyright proposal that would foster
innovation would be to eliminate statutory damages in cases of secondary liability.”).

18.  See Alan E. Garfield, Calibrating Copyright Statutory Damages to Promote Free Speech, 38
FLA. ST. U.L.REV. 1, 37-53 (2010).
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None of these proposals, however, confront the core issue: the per-work
structure of copyright remedies. To meet the urgency of the moment, this
Article suggests a legislative reform that would do away with per-work
remedies altogether. Instead, I propose that courts police the defendant’s
conduct based on a more holistic approach.'® Our current system encourages
courts and juries to engage in a rote exercise of counting infringed works.?
A better framework, I argue, would afford courts greater discretion to assess
whether the defendant’s conduct gave rise to, and was squarely rooted in, a
single infringement episode. By infringement episode, I mean a chain of
related infringing acts that together constitute a larger factual event. When
the defendant’s conduct is traceable to a single larger episode, courts should
be able to issue only a single statutory award—no matter how many works
are at stake. By focusing on infringement episodes rather than the number of
infringed works, this approach breaks with copyright’s one-award-per-work
system. It substitutes rigidity for flexibility, relying instead on a context-
sensitive inquiry into the defendant’s course of conduct. And it offers an
alternative analytical paradigm for thinking about copyright remedies.

To operationalize this approach, the Article sketches a richly nuanced
account of when and why courts might treat a series of infringing acts as
sufficiently intertwined to constitute a single episode.?! In particular, I argue
that courts should attend to an array of interrelated factors, including the
nature of the infringing acts; the time and place of each act; whether the
evidence supporting one infringement is necessary or sufficient to sustain
liability for another; whether the defendant’s actions were executed in
pursuit of a common plan or a larger creative enterprise; and the potential
consequences of a statutory award. If adopted, this multifactor framework
would allow courts to avoid per-work damages when the defendant’s actions
derive from a single infringement episode.

This approach may seem radical. Immersed as we are in a legal culture
that prizes per-work awards, it may be difficult to conceive of a better system
for assessing damages—one that is both administrable and normatively
attractive. But if we want to put an end to excessive awards, we need to get
judges and juries out of the business of counting infringed works. The way
to do that is through structural reform that would enable courts to scrutinize
the defendant’s overarching course of conduct.

19.  See infra Part I11.
20. See infra Section IL.C.
21.  See infra Part I11.
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The Article also brings this approach into conversation with other legal
disciplines.?? Across a variety of seemingly siloed areas of law—criminal
law, civil procedure, and immigration law—courts have already fashioned
doctrinal tools to evaluate whether a cluster of wrongful acts might be
collectively reducible to a single transaction, episode, scheme, or series of
occurrences. Typically, courts do so by undertaking a multifactor inquiry
into the defendant’s entire course of conduct. Rather than examining every
single action in isolation, courts approach the defendant’s conduct from a
more holistic perspective. And this framework, subject to a few notable
modifications, could be brought to bear on modern copyright law.

Ultimately, this Article seeks to chart a new horizon for copyright
remedies. What distinguishes the proposed approach from previous
proposals is that it takes seriously the core issue: per-work remedies that
allow courts and juries to aggregate damages. After decades of faint-hearted
debates, policymakers ought to try something different. If left unabated,
copyright’s remedial system will continue to provoke all manner of mischief.
It is time to rethink per-work damages in toto.

The argument proceeds in four parts. Part I discusses two of the most
contestable aspects of our current system. The first problem is that
infringement is principally understood to be a strict liability tort.”? In other
words, liability for copyright infringement does not depend on the infringer’s
intent, knowledge, or negligence. Accidental infringement, then, is a very
real possibility. The second problem is that copyright owners can elect to
recover a separate award of statutory damages for every infringed work.?*
Because these awards can range anywhere from $200 to $150,000 per work,
there is much at stake.

And when one considers the caselaw, the picture grows darker still. Part
II delivers a diagnosis of the central issues surrounding the law of statutory
damages. First, courts often disagree over the appropriate justification for
statutory damages.?®> They vacillate between compensatory, punitive, and
deterrence-based rationales, and rarely offer anything more than a threadbare
explanation for why one justification is preferable to another. Second,
copyright’s remedial scheme tends to produce unpredictable or otherwise
arbitrary outcomes.? Third, statutory damages can lead to grossly excessive
awards.?” Due to per-work aggregation, statutory awards can swell up in any

22.  See infra Section 1I1.B.
23.  See infra Section LA.
24. See infra Section 1.B.
25.  See infra Section ILA.
26.  See infra Section IL.B.
27.  See infra Section IL.C.



2024] INFRINGEMENT EPISODES 1035

case involving more than a single work. Fourth, this per-work structure can
discourage courts from properly developing copyright law.?® Because
statutory damages attach to infringed works rather than infringed rights,
courts have little incentive to systematically address or unpack certain rights.
The result is an impoverished body of law.

Part III outlines an alternative framework for assessing damages. It
begins by surveying previous reform proposals.?’ It next catalogs a range of
doctrinal analogues borrowed from other legal disciplines, including
criminal law, civil procedure, and immigration law.>* Based on this cross-
disciplinary analysis, I then chalk out a more granular account of how courts
might go about identifying infringement episodes.*! In so doing, I show that
the proposed approach can offer a practical blueprint for evaluating the
defendant’s conduct in different kinds of cases: file-sharing cases, artistic
appropriation cases, and commercial infringement cases.

Part I'V considers and rejects a number of potential objections. I defend
my use of doctrinal analogues; clarify the scope of this framework by
explaining what it can—and cannot—do; and examine how my proposal
might ensure that plaintiffs are compensated for the harms they suffered.
A brief conclusion follows.

I. ATALE OF TWO WOES

Copyright law suffuses our world. An incredible constellation of
seemingly mundane activities—emailing, posting photos and videos on
social media, texting, and even sharing memes—can give rise to claims of
copyright infringement.*® The result is that copyright “pervades our cultural
universe.”>* It has come to “dominate vast swaths of everyday life.”*> As one
commentator put it, copyright law “touches everyone and everything.”3

This Section discusses two of the main features that render modern
copyright law so permissive. The first is the fundamental nature of our
system as a strict liability regime. The second is a unique remedial
framework that entitles copyright owners to recover statutory damages
without proof of actual harm. These two features strike at the heart of a

28.  See infra Section IL.D.

29.  See infra Section II1.A.

30. See infra Section 1I1.B.

31.  See infra Section II1.C.

32. Seeinfra PartIV.

33.  Shani Shisha, The Folklore of Copyright Procedure, 36 HARV. J.L. & TECH. 61, 62 (2023).
34, Id

35. I

36. Jessica Litman, The Exclusive Right To Read, 13 CARDOZO ARTS & ENT. L.J. 29, 34 (1994).
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formidable regime that has grown precariously overbroad. The risk of
accidental infringement, coupled with the attendant threat of exorbitant
damages, is all but inescapable. Copyright law is a slumbering giant.

A. STRICT LIABILITY

In the traditional telling, ours is a strict liability regime. Courts routinely
treat copyright infringement as a strict liability tort.>” Scholars take a similar
view.* It is easy enough to understand why. Copyright liability, after all,
does not depend on the infringer’s knowledge, negligence, or intent.*” It is
simply irrelevant whether the infringer knew that their actions constituted
copyright infringement. Liability is not conditioned upon any kind of fault.

37. See, e.g., Educ. Testing Serv. v. Simon, 95 F. Supp. 2d 1081, 1087 (C.D. Cal. 1999) (“There
is no need to prove anything about a defendant’s mental state to establish copyright infringement; it is a
strict liability tort.”); Atl. Recording Corp. v. Spinrilla, LLC, 506 F. Supp. 3d 1294, 1315 (N.D. Ga. 2020)
(noting that “the Copyright Act is a strict liability statute”); King Recs., Inc. v. Bennett, 438 F. Supp. 2d
812,852 (M.D. Tenn. 2006) (“[A] general claim for copyright infringement is fundamentally one founded
on strict liability.” (quoting Bridgeport Music, Inc. v. 11C Music, 154 F. Supp. 2d 1330, 1335 (M.D.
Tenn. 2001))); EMI Christian Music Grp., Inc. v. MP3tunes, LLC, 844 F.3d 79, 89 (2d Cir. 2016)
(“Copyright infringement is a strict liability offense in the sense that a plaintiff is not required to prove
unlawful intent or culpability.”); Shapiro, Bernstein & Co. v. H.L. Green Co., 316 F.2d 304, 308 (2d Cir.
1963) (explaining that “[wlhile there have been some complaints concerning the harshness of the
principle of strict liability in copyright law . . . courts have consistently refused to honor the defense of
absence of knowledge or intention”); Toksvig v. Bruce Publ’g Co., 181 F.2d 664, 666 (7th Cir. 1950)
(“Intention is immaterial if infringement appears.”); Fitzgerald Publ’g Co. v. Baylor Publ’g Co., 807 F.2d
1110, 1113 (2d Cir. 1986) (“[I]ntent or knowledge is not an element of infringement.”); Gener-Villar v.
Adcom Grp., Inc., 509 F. Supp. 2d 117, 124 (D.P.R. 2007) (“One must first take notice that the Copyright
Act is a strict liability regime under which any infringer, whether innocent or intentional, is liable.”);
Millennium Funding, Inc. v. Priv. Internet Access, Inc., No. 21-cv-01261, 2022 U.S. Dist. LEXIS 187487,
at *40 (D. Colo. Oct. 13, 2022) (“Indeed, copyright infringement is a strict liability tort.”); Faulkner v.
Nat’l Geographic Soc’y, 576 F. Supp. 2d 609, 613 (S.D.N.Y. 2008) (“Copyright infringement is a strict
liability wrong in the sense that a plaintiff need not prove wrongful intent or culpability in order to
prevail.”).

38. See, e.g., Jacqueline D. Lipton, Cyberspace, Exceptionalism, and Innocent Copyright
Infringement, 13 VAND. J. ENT. & TECH. L. 767, 768 (2011) (“Historically, copyright infringement claims
have been litigated on a strict liability basis.”); Kent Sinclair, Jr., Liability for Copyright Infringement—
Handling Innocence in a Strict-Liability Context, 58 CALIF. L. REV. 940, 944 (1970) (“The rule is well
established in copyright law that lack of intention to infringe is not a defense to an action for
infringement.”); Oren Bracha & Patrick R. Goold, Copyright Accidents, 96 B.U. L. REV. 1025, 1028
(2016) [hereinafter Bracha & Goold, Copyright Accidents] (“Copyright law has so far responded to
accidents through a rule of strict liability. It does not matter how much care you take to prevent the
accidental infringement; if you end up transgressing upon copyright entitlements, you will be held liable.”
(footnote omitted)); Patrick R. Goold, Moral Reflections on Strict Liability in Copyright, 44 COLUM. J.L.
& ARTS 123, 125 (2021) [hereinafter Goold, Moral Reflections] (“Copyright infringement is a strict
liability tort: Liability attaches when someone infringes the right, regardless of how carefully the
defendant tried to prevent any legal wrongdoing.”); Apostolos G. Chronopoulos, Strict Liability and
Negligence in Copyright Law: Fair Use as Regulation of Activity Levels, 97 NEB. L. REV. 384, 386 (2018)
(“Copyright infringement is considered to be a strict liability tort.”).

39. As Dane Ciolino and Erin Donelon put it, liability for copyright infringement can arise even
absent “scienter, intent, knowledge, negligence, or similar culpable mental state. On the contrary, liability
for civil copyright infringement is strict.” Dane S. Ciolino & Erin A. Donelon, Questioning Strict Liability
in Copyright, 54 RUTGERS L. REV. 351, 356 (2002).
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To establish a prima facie case, the copyright owner need not make a
showing of knowledge or negligence on the part of the defendant. Copyright
infringement, in short, is a strict liability tort.

But why is that so? One standard answer is that copyright is a form of
property entitlement, and violations of property rights ought to be punishable
regardless of the transgressor’s fault.** Another explanation is that the
defendant should face absolute liability because they are better positioned to
avoid loss, at least as compared to the copyright owner.*! The idea is that “as
between owners and infringers, it is more efficient for infringers to bear the
costs of infringement.”*? Yet another familiar theme is that a strict liability
standard serves an evidentiary function: it relieves plaintiffs of the burden of
proving the infringer’s state of mind.**

To understand how our strict liability system came to be, it is critical to
consider its historical genesis. As others have noted, Judge Learned Hand
first laid the foundations for a strict liability regime in a spate of early-
twentieth-century decisions dealing with copyright infringement.** In these
cases, Judge Hand dismissed the defendants’ claims of ignorance on the
theory that the copyrights at issue were registered with the Copyright Office:
the defendants, Judge Hand suggested, were on notice as to the existence of
the copyright.*> At the time these decisions were issued, copyright
registration was mandatory.*® Failure to register the rights would lead to
copyright forfeiture.*’ Because the infringed works were registered, Judge
Hand could reasonably surmise that the defendants had proper notice of the
status of the works they had copied.

40. Bracha & Goold, Copyright Accidents, supra note 38, at 1028; Sinclair, supra note 38, at 945
(emphasizing that the concept of “absolute liability” in copyright law tracks the idea that “literary
works . . . must be afforded legal protection to the same extent as his real or personal property” (footnote
omitted)); Lipton, supra note 38, at 769-70.

41. Lipton, supra note 38, at 770; 4 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON
COPYRIGHT § 13.08 (2023).

42. Ciolino & Donelon, supra note 39, at 376 (citing EATON S. DRONE, A TREATISE ON THE LAW
OF PROPERTY IN INTELLECTUAL PRODUCTIONS IN GREAT BRITAIN AND THE UNITED STATES 403
(Rothman Reprints 1972)).

43. Lipton, supra note 38, at 770-71.

44.  E.g., Goold, Moral Reflections, supra note 38, at 125.

45.  See, e.g., Stern v. Jerome H. Remick & Co., 175 F. 282, 282-83 (C.C.S.D.N.Y. 1910) (noting
that the defendant “had means of knowledge from the copyright office that the [work] had been in fact
copyrighted; and he, like anyone else, took his chances when he published the song without any inquiry”).

46. See Shisha, supra note 33, at 70-71; Act of May 31, 1790, ch. 15, § 3, 1 Stat. 124, 124
(amended 1831) (mandating registration with the clerk’s office at the author’s local district court); Act of
June 30, 1834, ch. 157, § 1, 4 Stat. 728, 728 (requiring that copyright owners record “deeds or instruments
in writing” for the transfer or assignment of copyrights).

47.  Shisha, supra note 33, at 68 (“When an author failed to register the work, deposit copies,
append a notice to published copies, or give public notice in a newspaper, she would forfeit her
copyright.” (footnote omitted)).
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Thus, a strict liability regime was defensible on more functional
grounds. It arose at a time when copyright registration was mandatory.
Registration provided notice of a work’s legal status. And copyright
protection was also conditioned on an additional notice affixed to copies of
the work—every published copy had to include a notice specifying who the
copyright owner was and when the copyright was registered.*®

But these formalities were eliminated or rendered optional in the late
twentieth century.*” Consequently, under our current system, it has become
increasingly difficult to track down and identify the owners of certain
works.>® Copyright protection today vests automatically—authors need not
take any affirmative steps to register their rights or apply for copyright
protection.!  This complicates matters. Because copyrights vest
automatically but are not registered, the risk of accidental infringement has
grown measurably. It is indeed harder to justify a strict liability regime in a
world where the risk of accidental infringement is so high.

Meanwhile, copyright’s strict liability regime has been the subject of
sustained scholarly attention. A strict liability regime, scholars contend, is
no longer workable. By increasing the likelihood that inadvertent infringers
face liability, a strict liability scheme threatens to disproportionately expand
the scope of copyright entitlements. Dane Ciolino and Erin Donelon, for
instance, argue that strict liability frustrates the very objectives underlying
our copyright system—it overprotects preexisting works, thus decreasing
accessibility and preventing future authors from engaging with and building
on existing works.*? Patrick Goold rails against copyright’s strict liability
regime on moral grounds. Quite apart from any of the practical consequences
that might attend a strict liability system, Goold explains that liability for
accidental infringement is morally unjust—it is simply unfair to impose

48.  Seeid. at 70-71; Act of Apr. 29, 1802, ch. 36, § 1, 2 Stat. 171, 171 (requiring that copyright
owners “give information by causing the copy of the record . . . to be inserted at full length in the title-
page or in the page immediately following the title of every such book or books”); Act of Mar. 4, 1909,
ch. 320, § 12, 35 Stat. 1075, 1078 (amended 1976) (conditioning copyright protection upon “publication
of the work with the notice of copyright™).

49. For a discussion of copyright formalities, see Shisha, supra note 33, at 70-76 (noting that
registration is no longer a precondition to copyright protection, while the notice requirement has been
jettisoned altogether).

50. Olive Huang, U.S. Copyright Office Orphan Works Inquiry: Finding Homes for the Orphans,
21 BERKELEY TECH. L.J. 265, 265 (2006) (“[O]wnership information for a copyrighted work is
sometimes hard to find, and tracking down the owner to ask permission presents daunting challenges for
potential users.”).

51. Indeed, “[c]opyright attaches to an original work of authorship the moment it is fixed in some
tangible form. Authors need not take any affirmative steps to claim copyright protection; original works
are protected by default. Modern copyright law is thus a system of unconditional protection—one in
which copyright vests automatically.” See Shisha, supra note 33, at 62-63.

52.  Ciolino & Donelon, supra note 39, at 410-15.
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liability on a defendant who did everything they reasonably could to avoid
infringement.’>* Avihay Dorfman and Asaf Jacob claim that strict liability
makes little sense in a system focused on intangible goods—among other
problems, intangible goods are difficult to define and their legal status is
often uncertain.’* Finally, Jacqueline Lipton asserts that strict liability aligns
poorly with the realities of the digital era.’> In a world where technology
allows for the mechanical, accidental, and often involuntary copying of
works, strict liability is inappropriate.>

In 2012, Shyamkrishna Balganesh offered a more systematic account
of copyright infringement.>’ As Balganesh points out, the basic structure of
the infringement action does not require proof of harm. To make a prima
facie case of copyright infringement, the plaintiff must prove (1) ownership
of a valid copyright in the work and (2) infringement of one of the plaintift’s
rights, requiring both copying-in-fact and improper appropriation.*®

The question of harm is curiously absent from this basic scheme. As
Balganesh notes, it is only later in the process, when confronting the question
of fair use, that the issue of harm comes into play. Fair use is copyright’s
most important defense to claims of infringement.>® In determining whether
the defendant’s copying qualifies as fair use, courts consider a range of
statutory factors, including the question of “market harm”—the “effect of
the use upon the potential market” for the copyrighted work.®® So although
harm is not an element of the infringement tort, it surfaces as part of the fair
use inquiry. The issue of harm, then, is baked into the defense stage.
Nevertheless, although the question of harm is central to the fair use analysis,
the larger point remains: our copyright system is essentially a no-fault
regime, one in which it “makes little difference for liability whether the
copying was intentional, negligent, or a genuine mistake.”¢!

53.  Goold, Moral Reflections, supra note 38, at 126 (“My question is not whether strict liability
fails to properly deter accidents or inhibits creativity (which it does), but more simply, whether strict
liability is fair. I make an argument that strict liability is not fair because it results in copyright users being
held liable for accidents for which they are not morally responsible.”).

54.  Avihay Dorfman & Assaf Jacob, Copyright as Tort, 12 THEORETICAL INQUIRIES L. 59, 87-96
(2011).

55.  Lipton, supra note 38, at 808—09.

56. Id. at 784-801.

57.  Shyamkrishna Balganesh, The Obligatory Structure of Copyright Law: Unbundling the Wrong
of Copying, 125 HARV. L. REV. 1664, 1682 (2012).

58.  See Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991); see also NIMMER &
NIMMER, supra note 41, § 13D.02.

59. Abraham Bell & Gideon Parchomovsky, Propertizing Fair Use, 107 VA. L. REV. 1255, 1257
(2021) (describing fair use as “the most significant and most capacious defense against copyright
infringement”).

60. 17 U.S.C.§ 107.

61. Balganesh, supra note 57, at 1682.
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Others, though, question whether our system is truly a strict liability
regime. In a series of articles published over the past few years, Goold
articulated an intricate account calling into question the conventional view
that copyright is best conceptualized as a strict liability regime.®> Goold
posits that the infringement tort does, in fact, accommodate a fault element.
This element, however, has gone largely unnoticed thanks to copyright’s
messy structure.®® The fair use principle is again central to the story: Goold
suggests that the fairness standard reflected in the fair use inquiry is a kind
of fault standard, somewhat analogous to the reasonableness standard
undergirding negligence law.%

But whatever one makes of Goold’s analysis, it is not at all clear that
the fair use defense can meaningfully relax the no-harm regime that lies at
the heart of copyright’s prima facie case. For many would-be infringers, the
fair use defense is no silver bullet. The fundamental problem with fair use is
that it relies on an ex-post analysis of four factors.%> By design, the fair use
inquiry is case specific and can only be tested by a court after the fact.%® To
prevail on fair use, the defendant must withstand lengthy and uncertain

62. See generally Patrick R. Goold, Is Copyright Infringement a Strict Liability Tort?, 30
BERKELEY TECH. L.J. 305 (2015) [hereinafter Goold, Copyright Infringement] (suggesting that copyright
is best conceptualized as a fault-based regime); Bracha & Goold, Copyright Accidents, supra note 38
(questioning whether strict liability is the appropriate liability standard for copyright accidents and
considering a range of potential alternatives); Goold, Moral Reflections, supra note 38 (asserting that
copyright’s strict liability standard is morally unfair because it leads to copyright liability for accidents
for which defendants are not morally responsible).

63.  Goold, Copyright Infringement, supra note 62, at 338.

64. Id. at 340-50. As a result, the fair use inquiry has a dual role—establishing whether the
proscribed conduct (copying) was harmful and, in addition, whether the copying was wrongful. /d. at 338.
In Goold’s formulation, copyright liability is not conditioned on the infringer’s state of mind, but rather
depends upon the infringer’s failure to satisty a standard of conduct. /d. at 340. For liability to arise, it is
not enough that the defendant created a substantially similar work—*“the copying must also be unfair.”
Id.

65.  Shani Shisha, The Copyright Wasteland, 47 BYU L. REV. 1721, 1779 (2022) (“[T]he fair use
doctrine rests on a statutory test that is flexible by design: Courts examine whether the defendant’s use is
fair on a case-by-case basis against four statutory factors.”); Clark D. Asay, Arielle Sloan & Dean
Sobczak, Is Transformative Use Eating the World?, 61 B.C. L. REV. 905, 917 (2020) (“Fair use is meant
to be a flexible standard . . . that courts can adapt to achieve the most just results in any given situation.”).

66. Larry Lessig famously described fair use as “the right to hire a lawyer.” LAWRENCE LESSIG,
FREE CULTURE 187 (2004). As Peter Jaszi explains:

The statutory formulation [of fair use] .. .is too vague and open-ended to be relied upon

effectively; its real utility is severely limited because fair use claims can be tested only after the

fact of use and then only when a creator relying on the doctrine is able to retain legal counsel

and willing to expose himself or herself to considerable economic risk in the event that the

defense fails.

Peter Jaszi, Copyright, Fair Use and Motion Pictures, 2007 UTAH L. REV. 715, 729 (2007); see also
James Gibson, Risk Aversion and Rights Accretion in Intellectual Property Law, 116 YALE L.J. 882, 889
(2007) (“From the ex post perspective of the defendant already embroiled in expensive litigation, an
adaptable, equitable defense is useful. But for the prospective defendant wondering whether a given act
will prove to be infringing, fair use is too ambiguous to provide much ex ante guidance.”).
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litigation.®” For that reason, risk-averse defendants would often choose to
settle out of court.®® With the specter of statutory damages looming in the
background, the risks of going to court are too grave. In such circumstances,
the safe choice—and perhaps the only sensible one—is to settle.

The idea here is clear: whether the fair use doctrine introduces a fault
standard, as Goold claims, is beside the point. For many would-be infringers,
the fair use defense never really comes into play. And while it may be true
that, as an analytical matter, copyright infringement is best characterized as
a fault liability tort, this is largely tangential to the broader argument I
advance here—that our current regime is overly burdensome.

B. STATUTORY DAMAGES

A successful plaintiff in an infringement action may pursue one of two
remedial avenues.%® The first entitles a victorious plaintiff to collect actual
damages plus infringement-related profits.”” The second relieves a
prevailing plaintiff of the burden of establishing actual harm, allowing
instead for the recovery of statutory damages.”! Ordinarily, a plaintiff may
recover statutory damages ranging from $750 to $30,000 for any infringed
work.”> The number of statutory awards depends on the number of infringed
works.”® Each statutory award may be reduced to a sum of no less than $200
per work in cases of innocent infringement,’* or increased—up to a sum of
$150,000 per work—in cases of willful infringement.”

As a practical matter, the Copyright Act offers little guidance on how
courts might assess statutory damages.’® As § 504 (“section 504) of the
copyright statute makes clear, the court is at liberty to adjust the award as it

67.  AM. INTELL. PROP. L. ASS’N, REPORT OF THE ECONOMIC SURVEY 44 (2017) (estimating that
the median cost of copyright litigation ranges from $200,000 to $1 million).

68.  Shisha, supra note 33, at 120.

69. 17 U.S.C. §§ 504(a), (c)(1) (“[T]he copyright owner may elect, at any time before final
judgment is rendered, to recover, instead of actual damages and profits, an award of statutory damages
for all infringements involved in the action, with respect to any one work.”).

70. Id. § 504(b).

71.  Id. § 504(c).

72.  Id. § 504(c)(1).

73. Id. (stating that the plaintiff is entitled to recover a separate award for “all infringements
involved in the action, with respect to any one work” (emphasis added)); see also NIMMER & NIMMER,
supra note 41, § 14.04(E)) (“Where the suit involves infringement of more than one separate and
independent work, minimum statutory damages for each work must be awarded. For example, if one
defendant has infringed three copyrighted works, the copyright owner is entitled to statutory damages of
at least $750 and may be awarded up to $30,000.” (quoting H.R. REP. NO. 94-1476, at 162 (1976))).

74. 17 U.S.C. § 504(c)(2).

75. Id.

76. The Copyright Act is codified in Title 17 of the United States Code. 17 U.S.C. §§ 101-1511.
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“considers just.”’” In practice, in the absence of a jury trial, courts often
assess damages by reference to four principal factors: (1) the harm suffered
by the plaintiff; (2) the profits collected by the defendant; (3) the infringer’s
state of mind, namely, whether the infringement was willful, knowing, or
innocent; and, finally, (4) whether either of the parties had violated its
contractual obligations.”® More broadly, some courts also attend to the
objectives animating our statutory regime. The Second Circuit, for example,
often undertakes a more elaborate inquiry into “the deterrent effect on the
infringer and third parties,” as well as “the infringer’s cooperation in
providing evidence concerning the value of the infringing material” and “the
conduct and attitude of the parties.””’

Moreover, as noted above, the statutory award may be decreased to a
sum of no less than $200 per work in cases of innocent infringement.®" In
such cases, the defendant bears the burden of proving that they were not
aware, and had no reason to believe, that their actions were infringing.®! The
burden here is twofold: the defendant must establish both that they did not
believe their acts constituted infringement and that their belief was
reasonable. Whether an award is ultimately reduced, though, remains a
discretionary matter, and a court may refuse to do so even in cases involving
innocent infringers.®? Finally, it is also important to note that the Copyright
Act precludes reliance on the “innocent infringement” defense when a
defendant had access to published copies bearing a copyright notice.*?

77.  1d. § 504(c)(1).

78.  NIMMER & NIMMER, supra note 41, § 14.04(B)(1)(a).

79. Bryant v. Media Right Prods., Inc., 603 F.3d 135, 144 (2d Cir. 2010) (assessing statutory
damages under § 504(c)(2)); Pearson Educ., Inc. v. Arora, 717 F. Supp. 2d 374, 380 (S.D.N.Y. 2010),
aff’d, 448 F. App’x 163 (2d Cir. 2012) (considering the same factors in assessing statutory damages under
§ 504(c)(1)).

80. 17 U.S.C § 504(c)(2).

81. Id. (“In a case where the infringer sustains the burden of proving, and the court finds, that such
infringer was not aware and had no reason to believe that his or her acts constituted an infringement of
copyright, the court in its discretion may reduce the award of statutory damages to a sum of not less than
$200.”).

82. NIMMER & NIMMER, supra note 41, § 14.04(B)(2)(a).

83. 17 U.S.C. §§ 401(d), 402(d).
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Similarly, in cases of willful infringement, the court may enhance the
amount of statutory damages to a sum of “not more than $150,000” per
work.34 Whether the infringement was “willful” depends on the infringer’s
state of mind.*> And although a determination of willfulness can prove
somewhat elusive,® the prototypical case of willful infringement involves a
defendant who knowingly infringed the plaintiff’s rights®’ or otherwise
displayed “reckless disregard for, or willful blindness to, the copyright
holder’s rights.”8® The point is that, even absent actual knowledge of
infringement, the defendant may be held liable for willful infringement so
long as they displayed reckless disregard of the plaintiff’s rights.

One strong indication of reckless disregard is a history of past
infringements.*> Another piece of evidence probative of willfulness is the
infringer’s past record of seeking authorization prior to using other
copyrighted works.”® Indeed, a defendant who was previously vigilant in

84. Id. § 504(c)(2).

85. Erickson Prods., Inc. v. Kast, 921 F.3d 822, 833 (9th Cir. 2019) (“A determination of
willfulness requires an assessment of a defendant’s state of mind.” (citing Friedman v. Live Nation
Merch., Inc., 833 F.3d 1180, 1186 (9th Cir. 2016))); Russell v. Walmart Inc., No. CV 19-5495, 2020 U.S.
Dist. LEXIS 252882, at ¥27-29 (C.D. Cal. Oct. 16, 2020).

86.  Shisha, supra note 65, at 1757 (noting that courts “have done little to narrow down or clearly
define ‘willful infringement’ ” (citation omitted)).

87. See NIMMER & NIMMER, supra note 41, § 14.04(B)(3)(a).

88. 17 U.S.C. § 504(c)(2); see also Unicolors, Inc. v. Urb. Outfitters, Inc., 853 F.3d 980, 991 (9th
Cir. 2017); Sony BMG Music Ent. v. Tenenbaum, 660 F.3d 487, 507-08 (1st Cir. 2011); Louis Vuitton
Malletier, S.A. v. Akanoc Sols., Inc., 658 F.3d 936, 944 (9th Cir. 2011); Graper v. Mid-Continent Cas.
Co., 756 F.3d 388, 394 (5th Cir. 2014); Island Software & Comput. Serv., Inc. v. Microsoft Corp., 413
F.3d 257, 263 (2d. Cir. 2005); Wildlife Express Corp. v. Carol Wright Sales, Inc., 18 F.3d 502, 511-12
(7th Cir. 1994); Yurman Design, Inc. v. PAJ, Inc., 262 F.3d 101, 112 (2d Cir. 2001); Cent. Point Software,
Inc. v. Glob. Software & Accessories, Inc., 880 F. Supp. 957, 967 (E.D.N.Y. 1995).

89. NIMMER & NIMMER, supra note 41, § 14.04(B)(3)(a); Lauratex Textile Corp. v. Allton
Knitting Mills Inc., 517 F. Supp. 900, 903-04 (S.D.N.Y. 1981). As the Lauratex court emphasized, the
defendant had been on the receiving end of

copyright infringement suits brought by converters ten times (including this action) in the last

five years. Five of those actions were settled, two are still pending and two resulted in judgments

in favor of the plaintiffs. The inference is inescapable that [the defendant] has made a practice

of copying the designs of other converters, and that an award of statutory damages is appropriate

as a deterrent to further activity of this kind.
1d. (footnote omitted).

90. Consider, for example, Beastie Boys v. Monster Energy Co., 66 F. Supp. 3d 424 (SD.N.Y.
2014). The Beastie Boys brought action for copyright infringement against Monster Energy. /d. at 427—
28. The Beastie Boys alleged that Monster had used their music in the company’s promotional video. /d.
at 428. At trial, Monster chose not to contest the issue of liability, and the trial focused instead on the
question of damages. Id. at 432-33. The jury returned a verdict in favor of the plaintiffs, awarding the
Beastie Boys $1.2 million in statutory damages based on a finding of willful infringement. /d. at 435. The
court upheld the verdict as reasonable, explaining that Monster’s marketing director had previously
produced a large number of promotional videos—for which he sought permission in writing. /d. at 442—
43. The director had also taken an aggressive stance in guarding against violations of Monster’s own
intellectual property in the past. /d. Likewise, Monster failed to craft a policy to regulate its music
licensing. /d. Based on these reasons, the court concluded that the jury’s finding of willfulness was well-
grounded in the factual record. /d. For a more thorough description of the Beastie Boys case, see NIMMER
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obtaining licenses but failed to do so at a later point may be deemed to have
engaged in willful infringement. In addition, the Ninth Circuit has suggested
that a jury could find willfulness where a company failed to promulgate any
procedures for “establishing or reporting on who holds the rights to the
[works] whose use is proposed.”®' And a court may likewise draw an
inference of willful infringement when the defendant ignores a letter
informing them, in concrete terms, of infringement.*?

At the same time, a host of countervailing factors might cut against a
finding of willfulness. For one thing, when fair use is a close call, some
courts insist that it would be inappropriate to infer willfulness even if the
defendant is ultimately found liable.”* Take the case of Princeton University
Press v. Michigan Document Services, Inc., in which a university press sued
a copy shop for selling unauthorized “coursepacks.”* The court concluded
that the defendant’s copying did not constitute fair use®® but took pains to
note that the question was a close one—indeed, there were “forcefully argued
dissents” on the issue.”® As a consequence, the court declined to determine
whether “the defendants’ belief that their copying constituted fair use was so
unreasonable as to bespeak willfulness.”’

Courts have also refused to countenance claims of willful infringement
when the defendant had a reasonable belief that their actions were legally
permissible, even if they had been notified that their use of the work was
potentially infringing.”® Furthermore, some plaintiffs may struggle to
establish claims of willful infringement when the defendant did not consult
a lawyer® or when the infringer performed a search of Copyright Office
records but could not locate any records for the plaintiff’s work.!%

& NIMMER, supra note 41, § 14.04(B)(3)(a).

91. Friedman v. Live Nation Merch., Inc., 833 F.3d 1180, 1186 (9th Cir. 2016).

92. See Chi-Boy Music v. Charlie Club, Inc., 930 F.2d 1224, 1227-28 (7th Cir. 1991); N.A.S.
Import, Corp. v. Chenson Enters., Inc., 968 F.2d 250, 253 (2d Cir. 1992).

93. NIMMER & NIMMER, supra note 41, § 14.04(B)(3)(a).

94.  Princeton Univ. Press v. Mich. Document Servs., Inc., 99 F.3d 1381, 1383 (6th Cir. 1996); see
also NIMMER & NIMMER, supra note 41, § 14.04(B)(3)(a).

95.  Princeton Univ. Press, 99 F.3d at 1392.

96. Id.

97. Id.

98. See, e.g., RCA/Ariola Int’l, Inc. v. Thomas & Grayston Co., 845 F.2d 773, 779 (8th Cir. 1988);
MJ Int’l, Inc. v. Hwangpo, No. 8:01CV201, 2002 U.S. Dist. LEXIS 11079, at *8 (D. Neb. Mar. 13, 2002).

99. See, e.g., Henley v. DeVore, 733 F. Supp. 2d 1144, 1165-66 (C.D. Cal. 2010).

100. See, e.g., U.S. Media Corp. v. Edde Ent., Inc., No. 94 Civ. 4849, 1996 U.S. Dist. LEXIS 13389,
at ¥21-22 (S.D.N.Y. Sept. 12, 1996) (noting that the court lacks evidentiary basis to determine “whether
some or all of the defendants—in reliance on a copyright search—acted in the good-faith belief that a
lack of copyright registration betokens a lack of statutory protection and whether such a belief, at least
with respect to the five films at issue, would have been reasonable”).
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In short, a successful plaintiff may choose to recover statutory damages
at any point before a final judgment is rendered. Typically, a statutory award
can range from $750 to $30,000 for every infringed work.!°! The award may
be reduced to a sum of no less than $200 per work in cases of innocent
infringement or increased to a sum of no more than $150,000 per work in
cases of willful infringement.'°? The number of statutory works is tied to the
number of infringed works and, in some cases, the number of infringers.!%*

This Section draws out two of the central problems ailing our copyright
system. The first is that copyright infringement is principally understood to
be a strict liability regime. And while this regime is tempered by the flexible
fair use standard, it is also true that fair use is mostly irrelevant for a great
many defendants—namely, those who might choose to settle out of court.
The second major issue confronting our system is that copyright owners can
choose to recover a separate award of statutory damages for every implicated
work. Since these awards can range anywhere from $200 to $150,000 per
work,!%* vast fortunes hang in the balance.

One might inquire, however, as to the interaction between these two
aspects of our copyright system. While the defendant’s state of mind is
wholly absent from the liability analysis, it does inform the damages
calculus. As this Section makes plain, whether the infringer had real or
constructive knowledge that their acts were infringing is key to determining
whether they face reduced or increased statutory damages. Therefore, in a
sense, these two features of our system—strict liability and statutory
damages—work in unison. Theoretically, when liability is imposed on an
innocent infringer, courts may choose to reduce the award under the category
of innocent infringement (in which case, the award could be as low as $200
per work).!> When one mechanism (strict liability) fails, judges can tap into
the other (statutory damages) to prevent an unjust outcome—that is, to
prevent an inadvertent infringer from facing an excessive award.

There is just one problem: in reality, the law of statutory damages is
arbitrary, haphazard, and unpredictable. Part II will explore the law in action.
It will show that different courts harbor very different ideas about what might
qualify as an appropriate statutory award. Indeed, courts issue wildly
divergent awards in factually similar cases. And, worse, courts cannot even
agree on what statutory damages are meant to achieve: some believe

101. 17 U.S.C. § 504(c)(1).

102.  Id. § 504(c)(2).

103.  Friedman v. Live Nation Merch., Inc., 833 F.3d 1180, 1189-92 (9th Cir. 2016).
104. 17 U.S.C. § 504(c)(1)—(2).

105.  Id. § 504(c)(2).
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statutory damages are rooted in a compensatory rationale, while others insist
that statutory damages are meant to punish or deter future infringers. The
result is a body of caselaw that often seems excessive or unprincipled.

II. STATUTORY DAMAGES IN ACTION

This Part discusses the principal issues plaguing the law of statutory
damages. First, courts often disagree over the appropriate justification for
statutory damages, oscillating between compensatory, punitive, and
deterrence-based concerns. Second, the caselaw turns out to be unpredictable
or otherwise arbitrary—in cases sharing a similar fact pattern, courts mete
out divergent awards. In part, this is because various courts employ different
multipliers to calculate damages. Third, statutory damages can at times lead
to shockingly excessive awards. Because statutory damages are computed
on a per-work basis, awards can dramatically rack up in cases that implicate
multiple works. Fourth, and perhaps most bafflingly, the per-work structure
of statutory damages can produce some unintended consequences: because
damages attach to infringed works rather than infringed rights, courts tend to
systematically gloss over certain exclusive rights. The net result is an
underdeveloped body of law. I take up these issues in turn.

A. JUSTIFICATIONS

In many cases, courts award statutory damages “with little to no
attention . . . to their underlying purpose.”'% Debates about statutory
damages tend to home in on three standard justifications. First, some courts
believe that statutory damages are grounded in a compensatory-evidentiary
justification. The general idea is that copyright owners may struggle to prove
actual harm.!%” Indeed, proponents of statutory damages believe that there is
something distinctive about the evidentiary challenges facing copyright
plaintiffs.!®® Imagine, for example, a copyright owner whose work was
illegally distributed online and then downloaded by third parties. In such
circumstances, a court might struggle to “assess how many of these third-
party downloads dislodged actual sales that would have otherwise taken
place if the work had been distributed by the plaintiff.”!% In other instances,
the information needed to prove actual damages might lie “uniquely within
the infringers’ control.”!!

106. Bracha & Syed, supra note 14, at 1249.

107.  Shisha, supra note 65, at 1758-61.

108. F.W. Woolworth Co. v. Contemp. Arts, Inc., 344 U.S. 228, 232 (1952) (stressing that “[flew
bodies of law would be more difficult to reduce to a short and simple formula than that which determines
the measure of [damages in copyright cases]”).

109.  Shisha, supra note 65, at 1759.

110.  Clever Covers, Inc. v. Sw. Fla. Storm Def. LLC, 554 F. Supp. 2d 1303, 1311 (M.D. Fla. 2008)
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Given these challenges, the argument goes, statutory damages serve a
crucial role in ensuring that rightsholders get compensated for their losses.
Without statutory damages, copyright holders would face an all-or-nothing
regime; they would not be able to obtain compensation at all if they cannot
prove actual loss. On this view, statutory damages are directed at a particular
problem—the difficulty of proving actual damages—and should thus seek to
account for actual harm. They should approximate, if only imperfectly, “the
amount that would be recovered as actual compensation.”!!!

This compensatory justification, simple and intuitive as it may seem,
has found favor with many courts.'!? The legislative history, too, seems to
indicate that compensatory instincts partly underlie our statutory scheme.!!®

Yet, as Bracha and Syed point out, the evidentiary justification suggests
two related principles. First, if our goal is to address the difficulties of
proving harm, statutory damages should only be available when evidence of
actual harm is unavailable or difficult to obtain. Second, statutory damages
should approximate actual harm as best as possible.!'*

The problem, of course, is that neither principle finds support in the
caselaw or in the language of the copyright statute. Nowhere does the
Copyright Act limit the availability of statutory damages only to
circumstances where evidence of actual harm is difficult to recover.!!s
Courts, in turn, treat statutory damages “as a matter of unqualified right.”!!6

(citation omitted).

111. Bracha & Syed, supra note 14, at 1231.

112.  Courts often cite the compensatory rationale alongside other relevant factors that appear to
justify statutory damages. See, e.g., Lauratex Textile Corp. v. Allton Knitting Mills Inc., 517 F. Supp.
900, 903 (S.D.N.Y. 1981); Cable/Home Commc’n Corp. v. Network Prods., Inc., 902 F.2d 829, 850-51
(11th Cir. 1990); Fitzgerald Publ’g Co. v. Baylor Publ’g Co., 670 F. Supp. 1133, 1140 (E.D.N.Y. 1987),
aff’d sub nom. Fitzgerald v. Baylor Publ’g, 862 F.2d 304 (2d Cir. 1988); Pret-A-Printee, Ltd. v. Allton
Knitting Mills, Inc., No. 81 Civ. 3770, 1982 U.S. Dist. LEXIS 15108, at *9—10 (S.D.N.Y. Sept. 16, 1982);
Peter Pan Fabrics, Inc. v. Jobela Fabrics, Inc., 329 F.2d 194, 195-96 (2d Cir. 1964) (discussing the
statutory framework predating the 1976 statute); Downs v. Yeshiva World News, LLC, No. 18-CV-0250,
2019 U.S. Dist. LEXIS 17751, at *5 (E.D.N.Y. Feb. 1, 2019); Van Der Zee v. Greenidge, No. 03 CIV.
8659, 2006 U.S. Dist. LEXIS 400, at *3—4 (S.D.N.Y. Jan. 6, 2006); Star’s Edge, Inc. v. Braun (/n re
Braun), 327 B.R. 447, 450 (Bankr. N.D. Cal. 2005); Warner Bros. Inc. v. Dae Rim Trading, Inc., 877
F.2d 1120, 1126 (2d Cir. 1989).

113.  See STAFF OF H. COMM. ON THE JUDICIARY, 87TH CONG., REPORT OF THE REGISTER OF
COPYRIGHTS ON THE GENERAL REVISION OF THE U.S. COPYRIGHT LAW 102 (Comm. Print 1961) (noting
that “[t]he value of a copyright is, by its nature, difficult to establish, and the loss caused by an
infringement is equally hard to determine”); see also Bracha & Syed, supra note 14, at 1231 n.68.

114. Bracha & Syed, supra note 14, at 1232.

115.  See 17 U.S.C. § 504. To the contrary: the Copyright Act expressly entertains a heightened
category of culpability—willful infringement—where damages would be increased beyond a purely
compensatory level. 17 U.S.C. § 504(c)(2). If statutory damages were strictly about compensating
copyright owners, the Copyright Act would not establish an elaborate scheme based on the infringer’s
state of mind.

116. Bracha & Syed, supra note 14, at 1232.
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And statutory awards often seem wholly unmoored from compensatory
instincts—courts have developed no rules to cap statutory damages based on
an assessment of actual damages. In fact, courts sometimes calculate the
proper compensatory sum and then multiply it to arrive at a statutory award
that is, by definition, supracompensatory.!!” The compensatory rationale,
then, does not quite map onto the caselaw.

Another justification courts occasionally invoke is that statutory
damages serve a punitive or retributive role—punishing the infringer for
their wrongful conduct.!!® Many courts endorse this idea of punishment as a
justification for statutory damages.!!'” And while judges seldom clarify
exactly what they mean in describing statutory damages as “punitive,” the
basic idea is simple: it is fair for the wrongdoer to suffer in direct proportion
to the wrong they inflicted. The wrongdoer deserves to be punished.

This punitive rationale meshes rather neatly with the language of the
Copyright Act. The statute, after all, establishes a tripartite framework to
distinguish among different categories of infringement—regular, innocent,
and willful—based on the infringer’s mental state.'?° That is, the infringer’s
level of culpability is measured by reference to their state of mind.
Correspondingly, the appropriate remedy is adjusted in proportion to the
infringer’s degree of culpability—namely, whether they had actual or
constructive knowledge that their actions were infringing.

117. Id. at 1232-33; see also 2 PAUL GOLDSTEIN, GOLDSTEIN ON COPYRIGHT § 14.2.1.1(b) (3d ed.
Supp. 2012). As Goldstein explains, when there is no evidence of actual damages, courts often just switch
to a different justification, such as a deterrence-based rationale. /d. Indeed, “[i]n cases where the evidence
provides few if any clues for approximating actual damages and profits, courts often turn to the underlying
rationale for statutory damages—sustaining copyright incentives while deterring infringement.” /d.

118. Bracha & Syed, supra note 14, at 1233-34.

119.  Energy Intel. Grp., Inc. v. CHS McPherson Refinery, Inc., 300 F. Supp. 3d 1356, 1380 (D.
Kan. 2018) (“[A] statutory damages award may properly be ‘wholly punitive’ in nature.”); L.A. News
Serv. v. Reuters Television Int’l, Ltd., 149 F.3d 987, 996 (9th Cir. 1998) (citing both compensatory and
punitive principles as a justification for statutory damages); Energy Intel. Grp., Inc. v. Kayne Anderson
Cap. Advisors, L.P., 948 F.3d 261, 272 (5th Cir. 2020) (noting that “the modern Copyright Act’s statutory
damages regime has a significant deterrent and potentially punitive purpose”); Dream Games of Ariz.,
Inc. v. PC Onsite, 561 F.3d 983, 992 (9th Cir. 2009) (“Statutory damages [have] ‘compensatory and
punitive purposes.’ ” (citation omitted)). Many courts recognize that punitive damages are available only
for a specific subset of cases—those involving “willful infringement” under section 504(c)(2). See, e.g.,
On Davis v. Gap, Inc., 246 F.3d 152, 172 (2d Cir. 2001) (“The purpose of punitive damages—to punish
and prevent malicious conduct—is generally achieved under the Copyright Act through the provisions of
17 U.S.C. § 504(c)(2).”); Kamakazi Music Corp. v. Robbins Music Corp., 534 F. Supp. 69, 78 (SD.N.Y.
1982) (“The public policy rationale for punitive damages of punishing and preventing malicious conduct
can be properly accounted for in the provisions for increasing a maximum statutory damage award . . . per
infringement found to be willful.”); Nintendo of Am., Inc. v. Dragon Pac. Int’], 40 F.3d 1007, 1011 (9th
Cir. 1994) (“[W]hen infringement is willful, the statutory damages award may be designed to penalize
the infringer.” (quoting Chi-Boy Music v. Charlie Club, Inc., 930 F.2d 1224, 1228-29 (7th Cir. 1991)).

120.  See supra Section 1.B.
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But the larger picture, again, is quite messy. As Bracha and Syed
observe, it would be peculiar for our system to enforce a punitive rationale
through copyright’s statutory damages scheme.'?! That is because our
copyright system already classifies certain acts as criminal offenses.!??
Retribution is widely understood to be the classic justification for criminal
sanctions.!?? Criminal enforcement is also subject to a host of procedural and
substantive safeguards, as well as a heightened burden of persuasion.!?*
Accordingly, one might question whether copyright’s scheme of civi/
remedies should serve any punitive purposes. Why should we impose
punitive penalties for conduct that does not meet the heightened standard for
criminal culpability under the Copyright Act?

Moreover, the caselaw remains inconsistent and unpredictable. Some
courts appear to recognize both compensatory and punitive instincts as
proper justifications for statutory damages.'>> Others embrace a more
constricted view, insisting that punitive damages should be available only in
cases of willful infringement.!? And sometimes courts dismiss the punitive
rationale altogether, implying that statutory damages that extend beyond the
purely compensatory level reflect an impermissible “windfall” for the
plaintiff.!>” The bottom line is that the courts’ treatment of the punitive
rationale is unpredictable or otherwise inconsistent.

121. Bracha & Syed, supra note 14, at 1235-36.

122. 17 U.S.C. § 506.

123.  Thomas E. Robins, Retribution, the Evolving Standard of Decency, and Methods of Execution:
The Inevitable Collision in Eighth Amendment Jurisprudence, 119 PENN ST. L. REV. 885, 889 (2015)
(“Since Immanuel Kant's Philosophy of Law, retribution has been a mainstay of criminal law theory,
argued over in classrooms and academic journals for centuries. Retribution remains a fundamental, if
controversial, precept of criminal law theory.”).

124.  Kenneth Mann, Punitive Civil Sanctions: The Middleground Between Criminal and Civil Law,
101 YALE L.J. 1795, 180313 (1992) (discussing some of the classic elements, both procedural and
substantive, that differentiate criminal from civil law).

125.  See, e.g., L.A. News Serv. v. Reuters Television Int’l, Ltd., 149 F.3d 987, 996 (9th Cir. 1998);
Energy Intel. Grp., Inc. v. Kayne Anderson Cap. Advisors, L.P., 948 F.3d 261, 272 (5th Cir. 2020); Dream
Games of Ariz., Inc. v. PC Onsite, 561 F.3d 983, 992 (9th Cir. 2009).

126.  See, e.g., On Davis v. Gap, Inc., 246 F.3d 152, 172 (2d Cir. 2001); Kamakazi Music Corp. v.
Robbins Music Corp., 534 F. Supp. 69, 78 (S.D.N.Y. 1982); Nintendo of Am., Inc. v. Dragon Pac. Int’l,
40 F.3d 1007, 1011 (9th Cir. 1994)).

127. See, e.g., Desire, LLC v. Manna Textiles, Inc., 986 F.3d 1253, 1271 (9th Cir. 2021)
(“ ‘Statutory damages are intended as a substitute for profits or actual damage’ . . . and should not provide
copyright owners a windfall.” (citation omitted)); Atari Interactive, Inc. v. Redbubble, Inc., 546 F. Supp.
3d 883, 888 (N.D. Cal. 2021) (“A statutory damages award ‘must bear a plausible relationship to
Plaintiff’s actual damages,’...and ‘should not provide copyright owners a windfall.”” (citations
omitted)); Peer Int’l Corp. v. Luna Recs., Inc., 887 F. Supp. 560, 569 (S.D.N.Y. 1995) (“Statutory
damages are not intended to provide a plaintiff with a windfall recovery.”); Malibu Media, LLC v.
Danford, No. 2:14-cv-511-FtM-38, 2015 U.S. Dist. LEXIS 62022, at *5-7 (M.D. Fla. May 12, 2015);
Clever Covers, Inc. v. Sw. Fla. Storm Def., LLC, 554 F. Supp. 2d 1303, 1313 (M.D. Fla. 2008);
Countryman Nev., LLC v. Adams, No. 14-cv-491-Orl-18, 2015 U.S. Dist. LEXIS 16612, at *18-20
(M.D. Fla. Jan. 16, 2015).
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A third justification that courts occasionally marshal in support of
statutory damages is a more intuitive one: deterrence. Typically paired with
the punitive rationale, the need to deter future infringements figures
prominently in many cases discussing statutory damages,'?® as well as jury
instructions.'?’ The corollary is that statutory damages, justified by the need
for deterrence, should reflect a supracompensatory penalty.!'*°

Yet doubts abound here as well. First, the idea of deterrence, if taken to
reflect a broad justification for statutory damages, tends to fit poorly with
our statutory scheme. It is not clear why we would think deterrence
appropriate in cases involving innocent infringers. When a case implicates
accidental infringement—for example, a defendant who had no reason to
believe that their acts were infringing—the concept of deterrence seems
irrelevant. As Bracha and Syed ask, “Why would we want to deter people
from engaging in reasonable behavior?”!3!

And even in cases of willful infringement, it is doubtful whether the
deterrence rationale is necessarily appropriate. If statutory damages are truly
about deterring individuals from engaging in wrongful conduct, it should not
matter what their mental state is, be it willfulness, reckless disregard, or even
malice. If we aim to discourage infringements, it should not matter whether
the infringer held a particular mental state.

Second, courts and commentators rarely offer anything more than a
bare-bones explanation for why one might think deterrence is even

128.  See, e.g., Warner Bros. Ent., Inc. v. Carsagno, No. 06-CV-2676, 2007 U.S. Dist. LEXIS
104335, at *4 (E.D.N.Y. May 9, 2007) (report and recommendation of magistrate judge) (“Within these
parameters, courts have broad discretion in setting an amount of statutory damages that effectuates the
‘dual purposes of the Copyright Act—compensation of copyright owners and deterrence of potential
infringers.” ” (citation omitted)), adopted by No. 06-CV-2676, 2007 U.S. Dist. LEXIS 40293 (E.D.N.Y.
June 4, 2007); Manno v. Tenn. Prod. Ctr., Inc., 657 F. Supp. 2d 425, 433 (S.D.N.Y. 2009) (explaining
that, in setting a statutory award, courts consider “the deterrent effect on others besides the defendant”
(citation omitted)); Lowry’s Reps., Inc. v. Legg Mason, Inc., 302 F. Supp. 2d 455, 461 (D. Md. 2004)
(“Statutory damages have a deterrent component.”); Broad. Music, Inc. v. George Moore Enters., Inc.,
184 F. Supp. 3d 166, 171 (W.D. Pa. 2016) (emphasizing that statutory damages are meant to “deter future
infringements by punishing the defendant for its actions” (citation omitted)); EMI Mills Music, Inc. v.
Empress Hotel, Inc., 470 F. Supp. 2d 67, 75 (D.P.R. 2006) (“[C]ourts should formulate a damage award
that will achieve the deterrent purposes served by the statutory damages provision.”).

129.  See, e.g., COMM. ON PATTERN CIVIL JURY INSTRUCTIONS OF THE SEVENTH CIR., FEDERAL
CIVIL JURY INSTRUCTIONS OF THE SEVENTH CIRCUIT § 12.8.4 (2017) (listing “deterrence of future
infringement” as a factor relevant to determining the appropriate amount of statutory damages); see also
NINTH CIR. JURY INSTRUCTION COMM., MANUAL OF MODEL CIVIL JURY INSTRUCTIONS FOR THE
DISTRICT COURTS OF THE NINTH CIRCUIT § 17.35 (2021). The Manual of Model Jury Instructions for the
Ninth Circuit notes that “statutory damages serve both compensatory and punitive purposes,” and then
cites favorably to the Supreme Court’s decision in F.W. Woolworth Co. v. Contemporary Arts, which
expressly endorsed the idea of discouraging infringement as a justification for statutory damages. Id. at
§ 17.35 cmt. (citing F.W. Woolworth Co. v. Contemporary Arts, Inc., 334 U.S. 228, 233 (1952)).

130. Bracha & Syed, supra note 14, at 1236.

131. Id. at1237.
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warranted.!3? Is there any evidence to support the proposition that purely
compensatory penalties cannot deter would-be infringers? What is the
appropriate level of deterrence? And why should we want to achieve a level
of deterrence that goes beyond what is already produced by compensatory
damages? As Depoorter has explained, the most colorable justification for
supracompensatory damages—and one that courts regularly skirt—is that
there is a strong need for deterrence given the substantial costs of detecting
and enforcing infringement.!* The optimal level of deterrence, then, would
depend on enforcement costs.

Third, as with the other justifications sketched above, the jurisprudence
governing statutory damages has been unpredictable. Courts tend to vacillate
between the standard justifications for statutory damages. While some adopt
both punitive and deterrence-based rationales,'** others are perfectly content
to focus exclusively on compensatory impulses. '

In sum, all three justifications for statutory damages are under siege
from different directions. The caselaw is muddled and the statute is
underspecified. Courts have struggled to articulate a proper justification for
statutory damages and have largely failed to clarify why one justification is
preferable to another. The jurisprudence thus boils down to a hodgepodge of
conflicting and alternating views on what might qualify as a valid rationale
for copyright’s robust scheme of statutory damages.

B. PREDICTABILITY AND CONSISTENCY

This much is clear: the caselaw is not a model of clarity. Critics have
long criticized the law of statutory damages as indeterminate or otherwise
arbitrary.!3® The problem is that courts appear to have only a rudimentary
understanding of copyright’s remedial scheme, and they rarely attempt to
apply the law in a manner that is consistent and predictable.

132, See, e.g., Broad. Music, Inc., 184 F. Supp. 3d at 171.

133.  See Depoorter, supra note 15, at 435-36 (observing that courts ignore the economic rationale
of supracompensatory damages). Drawing on Depoorter’s articulation of the deterrence theory, Bracha
and Syed have offered a more fully synthetized account of the optimal deterrence justification. Bracha &
Syed, supra note 14, at 1238-40.

134.  See cases cited supra note 125.

135.  See cases cited supra note 127.

136.  See Samuelson & Wheatland, supra note 3, at 480-91 (describing a host of pathologies that
render the caselaw inconsistent and unpredictable); Shisha, supra note 65, at 1763 (explaining that “critics
have long argued that the caselaw surrounding statutory damages is inconsistent, murky, and sometimes
arbitrary”); Bracha & Syed, supra note 14, at 1249 (lamenting the “discretionary, inconsistent, and largely
arbitrary awards” that pervade the caselaw).
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Begin with one of the central challenges in assessing damages: the use
of multipliers. In calibrating statutory awards, courts and juries often use a
simple, two-step formula. First, they identify the plaintiff’s actual loss—say,
the licensing fee the plaintiff would have charged if their rights had not been
infringed. Second, courts apply a multiplier to the amount identified in the
first step. For example, if the lost fee was $5,000 and the court elected to use
a multiplier of three, the final award would be $15,000 ($5,000 x 3).

Yet courts have done little to generate any sense of consistency in the
application of multipliers. Cases among and within circuits reveal large
discrepancies. For example, in R.A. Guthrie Co., Inc. v. Boparai, the court
rejected the plaintiff’s argument that a multiplier of five would be
appropriate.'?” Instead, the court identified a standard multiplier of two to
three,!® and then decided to apply a larger multiplier of four to account for
the defendant’s willful infringement.!** The court’s determination was based
on its “sense of justice.”'*’ The final award totaled $240,000.'4!

In another case, Strober v. Harris, a district court in Florida applied a
multiplier of six.!*> Notably, the multiplier here consisted of two elements:
(1) a multiplier of three, designed to account for the defendant’s willful
infringement; and (2) a “scarcity multiplier” of two, meant to account for the
“unique” and “rare” attributes of the plaintiff’s work.!3 After assessing the
lost licensing fee at $5,000, the court employed a multiplier of six to arrive
at a total award of $30,000 in statutory damages.'*

Similarly, in Sadowski v. Primera Plana NY, the court invoked a more
modest multiplier of three, explaining that the plaintiff did not assert that he
ever notified the defendant of infringement.'*> Other courts have applied
multipliers of two, five, and seven.'*® Of course, the practical difference

137.  R.A. Guthrie Co., Inc. v. Boparai, No. 4:18-cv-080, 2021 U.S. Dist. LEXIS 61507, at *33-36
(E.D. Tex. Mar. 1, 2021) (report and recommendation of magistrate judge), adopted by No. 4:18-cv-080,
2021 U.S. Dist. LEXIS 61506 (E.D. Tex. Mar. 25, 2021).

138. Id. at ¥36-37.

139. Id. at *43.

140. Id.

141. Id.

142.  Strober v. Harris, No. 8:20-cv-2663, 2021 U.S. Dist. LEXIS 256001, at *7-8 (M.D. Fla. Nov.
23,2021).

143.  Id. (citations omitted).

144. Id. at *8.

145.  Sadowski v. Primera Plana NY, Inc., No. 18-CV-10072, 2019 U.S. Dist. LEXIS 179897, at
*5-6 (S.D.N.Y. Oct. 16, 2019) (report and recommendation of magistrate judge), adopted by No. 18 Civ.
10072, 2021 U.S. Dist. LEXIS 239122 (S.D.N.Y. Dec. 14, 2021).

146. Korzeniewski v. Sapa Pho Vietnamese Rest. Inc., No. 17-CV-5721, 2019 U.S. Dist. LEXIS
1901, at *20 (E.D.N.Y. Jan. 3, 2019) (report and recommendation of magistrate judge) (recommending a
multiplier of five), adopted by No. 17-CV-05721, 2019 U.S. Dist. LEXIS 10949 (E.D.N.Y. Jan. 23,
2019); Lauratex Textile Corp. v. Allton Knitting Mills, Inc., 519 F. Supp. 730, 733 (S.D.N.Y. 1981)
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between a multiplier of two and a multiplier of eight could be dramatic,
depending on the plaintiff’s actual loss and the number of works at play.

But there is far more nuance to the caselaw. Some courts have suggested
that double-digit multipliers—that is, multipliers of ten and above—are
grossly excessive and potentially impermissible. Consider Affordable Aerial
Photography, Inc. v. Palm Beach Real Estate, in which the court rejected the
plaintiff’s request that a multiplier of thirty-six be used for each of its three
infringed works.'4” The plaintiff argued for an award of $108,000 in statutory
damages, based on an assessment of $1,000 in lost licensing fees for each of
the plaintiff’s three works, multiplied by thirty-six ($1,000 x 3 x 36 =
$108,000).!48 After rejecting the proposed multiplier, the court suggested
that even a more modest multiplier of 14.4 would “create a windfall for the
[p]laintiff. >4

Or take the case of Markos v. Yacht Charters of Miami.com.">® The
plaintiff asked for three separate multipliers to be applied: a scarcity
multiplier of three, a “quality . . . factor” multiplier of four, and a “willful
[infringer]” multiplier of five, thereby settling on an aggregate multiplier of
sixty.!3! The court was quick to reject the requested multiplier as excessive,
opting instead for a multiplier of three.!>? Likewise, the court in Stockfood
America, Inc. v. Fernando Arcay Special Events Corp. reasoned that a
multiplier of twenty was excessive and thus inappropriate.!>®> And a court in
another case, Schwabel v. HPT Service, LLC, dismissed a multiplier of
fifteen and instead applied a multiplier of three.!>*

However, in a long line of cases, courts and juries have applied far
larger multipliers—sometimes thousands of times the amount of actual
damages. Think, for instance, of a case referenced earlier, Capiftol Records,
Inc. v. Thomas, in which a record label sued a defendant for illegally

(applying a multiplier of seven times the actual damages for willful infringement).

147.  Affordable Aerial Photography, Inc. v. Palm Beach Real Est., Inc., No. 20-81307-CIV, 2021
U.S. Dist. LEXIS 125999, at *2 (S.D. Fla. July 7, 2021).

148. Id.

149. Id. at*9.

150. Markos v. Yacht Charters of Miami.com, LLC, No. 19-22284-CV, 2019 U.S. Dist. LEXIS
172148, at * 6-7 (S.D. Fla. Oct. 2, 2019) (report and recommendation of magistrate judge), adopted by
No. 19-22284-C1V, 2019 U.S. Dist. LEXIS 231480 (S.D. Fla. Oct. 23,2019).

151. Id.

152. Id. at* 7-8.

153.  Stockfood Am., Inc. v. Fernando Arcay Special Events Corp., No. 19-22286-CIV, 2019 U.S.
Dist. LEXIS 233056, at *6 (S.D. Fla. Dec. 31, 2019) (report and recommendation of magistrate judge),
adopted by No. 19-22286-CIV, 2020 U.S. Dist. LEXIS 153440 (S.D. Fla. Jan. 21, 2020).

154.  Schwabel v. HPT Serv., LLC, No. 3:17-cv-791-J-34, 2018 U.S. Dist. LEXIS 171820, at *8—
10 (M.D. Fla. Sept. 6, 2018) (report and recommendation of magistrate judge), adopted by No. 3:17-cv-
791-J-34,2018 U.S. Dist. LEXIS 170804 (M.D. Fla. Oct. 3, 2018).
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downloading twenty-four songs.'*> The jury ultimately awarded the plaintiff
$9,250 per infringed song for a total award of $220,000.!% This award was
particularly jarring given the fact that, as the court emphasized, the plaintift’s
actual loss amounted to $50.!%7 The resulting award, therefore, was roughly
4,000 times larger than the sum of the plaintiff’s actual damages.

In another notable case, Zomba Enterprises, Inc. v. Panorama Records,
Inc., the court awarded the plaintiff $31,000 per infringed work for an
aggregate award of $806,000.!°® The defendant argued that the award was
grossly excessive—it was thirty-seven times the plaintiff’s actual
damages.'>® On appeal, the Sixth Circuit upheld the award.'®® Other courts
have variously used multipliers of 10, 20, and 300.'%!

Moreover, as Samuelson and Wheatland explain, inconsistent awards
in factually similar cases are “easy to find.”!®? Often, a series of cases
brought by the same plaintiff (such as a record label) in connection with a
set of nearly identical infringing acts can lead to wildly divergent awards.!®3
And in many cases—especially ones involving excessive awards rooted in
double-digit multipliers—the size of the final award seems inexplicable.'%*
Equally troubling is the fact that cases dealing with similar categories of
infringing acts sometimes yield markedly inconsistent awards.'®

And broader issues persist. Looking at the caselaw, one gets the distinct
sense that courts do not have a firm grasp of copyright’s remedial scheme.
A few different problems intersect. First, and perhaps most perplexingly,
judges sometimes jump straight to the statutory maximum, even when the
defendant was not especially culpable and the plaintiff suffered little to no

155.  Capitol Records, Inc. v. Thomas, 579 F. Supp. 2d 1210, 1212-13 (D. Minn. 2008), vacated
sub nom. Capitol Records, Inc. v. Thomas-Rasset 692 F.3d 899 (8th Cir. 2012).

156. Id. at 1213.

157. Id. at1227.

158. Zomba Enters., Inc. v. Panorama Recs., Inc., 491 F.3d 574, 580 (6th Cir. 2007).

159. Id. at 586 (arguing that “such a high award of statutory damages . . . renders the district court's
award an ‘excessive fine’ under the Eighth Amendment”).

160. Id. at 586-88.

161.  See, e.g., Palmer v. Slaughter, No. 99-899, 2000 U.S. Dist. LEXIS 22118, at *14 (D. Del. July
13, 2000) (applying a multiplier of ten); Wild v. Peterson, No. 2:15-cv-2602, 2016 U.S. Dist. LEXIS
92423, at *11 (E.D. Cal. July 15, 2016) (applying a multiplier of twenty); Samuelson & Wheatland, supra
note 3, at 487-88 (discussing Lowry’s Reports, Inc. v. Legg Mason, Inc., 302 F. Supp. 2d 455, 455 (D.
Md. 2004), in which the “ratio of punishment to actual harm exceeded 300:1).

162. Samuelson & Wheatland, supra note 3, at 485.

163. Id. 485-86.

164. Id. at 480 (describing a number of high-profile cases where “reprehensibility was low because
evidence of willfulness was weak, none of the defendants were the kind of egregious or repeat infringer
for which the enhanced statutory damage awards were intended, and the ratio of punitive to actual
damages was exceptionally high.” (footnote omitted)).

165. Id. at 486-87.
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harm.!® Second, and relatedly, Samuelson and Wheatland find that courts
often treat the statutory maximum as a starting point and then work
backwards from there.'®” And in one of the cases discussed before, Zomba
Enterprises, the court appears to have erroneously assumed that, if the
defendant is found to be a willful infringer, the court must award above
$30,000 in damages—which would explain why the court issued an oddly
specific and otherwise atypical award of precisely $31,000 per work. !¢

The picture, in other words, is a profoundly bleak one. Courts dole out
inconsistent awards in factually similar cases. They cannot quite agree on the
appropriate multiplier range. They do not understand the law’s remedial
structure. And, as the previous Section showed, they disagree over the proper
justification for statutory damages.

C. EXCESSIVE AWARDS

The law is not just inconsistent but can also produce outlandish
statutory awards that seem entirely divorced from any conception of actual
harm or culpability. Partly at fault for this state of affairs is the per-work
structure of our remedial system. Even a reasonable award can become
excessive thanks to the aggregation requirement: courts and juries are simply
compelled to multiply the award by the number of infringed works.

A few examples might prove instructive. Consider again a case
discussed throughout this Article, Capitol Records, Inc. v. Thomas.'® The
final award in that case was 4,000 times the sum of the plaintiff’s actual
damages.!”® The jury assessed statutory damages of $9,250 per work,
although the trial judge observed that the plaintiff’s actual damages—for the
24 works combined—amounted to about $50.!"!

It bears emphasizing, though, that even at the statutory minimum of
$750 per work, the total award in Capitol Records, Inc. v. Thomas would
have been excessive. Because the case involved 24 infringed works, and
because statutory damages are awarded on a per-work basis, the jury would
have to issue a minimum aggregate award of no less than $18,000 ($750 x
24).172 But recall again that the actual harm suffered by the plaintiff in that

166. Id. at 481 (discussing Macklin v. Mueck, No. 00-14092-CIV, 2005 U.S. Dist. LEXIS 18027, at
*1-2 (S.D. Fla. Mar. 10, 2005), aff’d, 194 F. App’x 712 (11th Cir. 2006)).

167. Id. at 483-84.

168. Id. at 484.

169.  Capitol Recs., Inc. v. Thomas, 579 F. Supp. 2d 1210 (D. Minn. 2008), vacated sub nom. Capitol
Recs., Inc. v. Thomas-Rasset 692 F.3d 899 (8th Cir. 2012).

170.  See supra notes 155-57 and accompanying text.

171.  Thomas, 579 F. Supp. 2d at 1213, 1227.

172, If the defendant was found to be an innocent infringer, the amount could be reduced further to
$200. 17 U.S.C. § 504(c)(2). But it is worth noting that, again, even an award of $200 per work would be
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case was roughly $50. So even under the statutory minimum, the aggregate
award would have been 360 times the plaintiff’s actual damages—an
appallingly excessive award by any measure.

Now consider the procedural history of Capitol Records, Inc. v.
Thomas. After the jury returned an award of $220,000 against the defendant,
the trial judge vacated the judgment and ordered a retrial on the basis of a
jury instruction error.!”® In doing so, the judge also cautioned that Congress
did not intend for large statutory awards to be “applied to a party who did
not infringe in search of commercial gain.”!’* Remarkably, however, the
second trial turned out to be even more controversial: the jury increased the
statutory award to $80,000 per work, for a final award of $1.92 million.!”
Following the second trial, the defendant filed a post-trial motion requesting,
among other things, that the court reduce the jury award either by way of
remittitur or under the Due Process Clause.!”® The court agreed. It lambasted
the second award as “simply shocking” and remitted it to a sum of $2,250
per work, for a total award of $54,000.!7” As the court stressed,

despite the . .. justifications [for increased damages] and the Court’s

deference to the jury’s verdict, $2 million for stealing 24 songs for

personal use is simply shocking. No matter how unremorseful Thomas-

Rasset may be, assessing a $2 million award against an individual

consumer for use of Kazaa is unjust. Even Plaintiffs admit that Thomas-

Rasset is unlikely to ever be able to pay such an award.!”®

The record companies then exercised their right to seek a new trial on
the question of damages.!” The district court held a third trial, and the jury
returned an award of $62,500 per work, yielding a total award of $1.5
million.'8® Once again, the defendant moved to amend the judgment.'®! The
district court again granted the defendant’s motion and reduced the award to
$2,250 per work, leading to a final award of $54,000.'%> The record

excessive as compared to the plaintiff’s actual harm. Because 24 works were at issue, a per-work award
of $200 would have resulted in a total award of $4,800, a sum that is 96 times the plaintiff’s actual
damages.

173.  Thomas, 579 E. Supp. 2d at 1226-27.

174. Id. at 1227.

175.  Capitol Recs., Inc. v. Thomas-Rasset, 680 F. Supp. 2d 1045, 1050 (D. Minn. 2010), vacated,
692 F.3d 899 (8th Cir. 2012).

176. Id. at 1049.

177. Id. at 1054-55.

178. Id. at 1054.

179.  Capitol Recs., Inc. v. Thomas-Rasset, 799 F. Supp. 2d 999, 1003 (D. Minn. 2011), vacated,
692 F.3d 899 (8th Cir. 2012).

180. Id.

181. Id.

182. Id. at 1012 (“The Court concludes that a statutory damages award of $2,250—3 times the
statutory minimum—per sound recording infringed is the maximum permitted under the due process
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companies appealed, and the Eighth Circuit reinstated the first award of
$222,000.1%2

What makes Capitol Records, Inc. v. Thomas particularly egregious is
that the case appears to pit a poorly resourced defendant against a group of
deep-pocketed plaintiffs that suffered little material harm. But the issues here
were further compounded by the aggregation requirement. Since the
defendant technically infringed the plaintiffs’ rights in twenty-four
individual works, even a minimum statutory award would have been grossly
excessive. Given copyright’s per-work structure, the prospect of crippling
damages was virtually inescapable.

Another example is Columbia Pictures Television v. Krypton
Broadcasting of Birmingham, Inc.'%* Columbia Pictures sued the owner of
several television stations for broadcasting four copyrighted television
programs without a license.'®* The court found for Columbia and entered an
award of $20,000 per episode.'®® Because the infringed shows consisted of
440 episodes, the court issued a total award of $8.8 million.!®” After the
Ninth Circuit affirmed the judgment, the Supreme Court reversed and
remanded for failure to grant the defendant a jury trial on the issue of
damages.!®® After a jury trial was convened, the jury returned a staggering
award of $72,000 per infringed episode, for a total award of $31.68
million.'®® Here, too, aggregation proved fatal. Because each episode
constituted a separate work, the per-work award had to be multiplied by 440,
leading to a final award in excess of $30 million.!*°

analysis. As the Court explained . . . there is a broad legal practice of establishing a treble award as the
upper limit permitted to address willful or particularly damaging behavior.”).

183.  Capitol Recs., Inc. v. Thomas-Rasset, 692 F.3d 899, 906 (8th Cir. 2012).

184.  Columbia Pictures Television, Inc. v. Krypton Broad. of Birmingham, Inc., 106 F.3d 284 (9th
Cir. 1997), rev’d sub nom. Feltner v. Columbia Pictures Television, Inc., 523 U.S. 340 (1998), remanded
sub nom. Columbia Pictures Television, Inc. v. Krypton Broad. of Birmingham, Inc., 259 F.3d 1186 (9th
Cir. 2001) (affirming the district court’s summary judgment in favor of the plaintiff in a case involving
the unauthorized broadcasting of various television shows).

185. Id. at 288-89.

186. Id. at292.

187. Id. at 288.

188.  Feltner v. Columbia Pictures Television, Inc., 523 U.S. 340, 340, 355 (1998).

189.  Columbia Pictures Television, Inc. v. Krypton Broad. of Birmingham, Inc., 259 F.3d 1186,
1195 (9th Cir. 2001).

190. Id.
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The number of infringed works is often a matter of bitter contestation
for that reason precisely. Take, for example, Yellow Pages Photos, Inc. v.
Ziplocal, LP.""! Yellow Pages Photos licensed stock photos for the yellow
pages industry.'®? It owned a library of thousands of photos that were sorted
into themed collections.!*® Yellow Pages Photos brought action against two
companies for infringing its rights in 178 collections that contained 10,411
photos.'”* The jury returned an award of $123,000 in statutory damages
against one of the defendants.!> On appeal, the plaintiff argued that the court
erred in treating each of its 178 collections, rather than each of its 10,411
photos, as a separate work.!*® The relevant benchmark, the plaintiff asserted,
was the number of individual photos, not the number of collections.!”” As
the Eighth Circuit explained, “[b]y taking the position that its 10,411
individual photos are each separate works, [the plaintiff] presumably
[sought] to raise the statutory damages award in this case from $123,000 to
a minimum of $1.5 million and a potential maximum of $300 million.”!**
Ultimately, the court rejected the plaintiff’s claims, holding that each
collection was an individual work under the Copyright Act.!”®

Still, this case offers a neat illustration of the broader issues. Although
the plaintiff’s claims were eventually rejected, the critical point is that the
aggregation requirement presented a serious threat. The scope of the
defendants’ potential exposure was startling: depending on how the court
might have chosen to count the number of implicated works, the defendants
could have faced an award ranging anywhere from $123,000 up to $300
million. Indeed, as this brief discussion demonstrates, our per-work system
is broken. Statutory damages can add up quickly and dramatically in cases
involving multiple infringed works. And that should give us pause.

D. THE COPYRIGHT WASTELAND

I have argued elsewhere that per-work statutory damages have another
profound yet overlooked consequence: they discourage courts from properly
developing copyright law.2® Modern copyright law, to be sure, is

191.  Yellow Pages Photos, Inc. v. Ziplocal, LP, 795 F.3d 1255 (11th Cir. 2015).

192.  Id. at 1260.

193. Id.

194. Id. at 1262-63.

195. Id. at 1263.

196. Id. at 1276.

197. Id.

198. Id.

199. Id. at 1277-79; see also 17 U.S.C. § 504(c)(1) (mandating that “all the parts of a compilation
or derivative work constitute one work”).

200. See generally Shisha, supra note 65 (arguing that certain copyright entitlements remain
doctrinally underdeveloped in part because of copyright’s per-work scheme of statutory damages).



2024] INFRINGEMENT EPISODES 1059

underdeveloped. Typically, courts focus on one exclusive right—the right to
reproduce the copyrighted work—while glossing over all other copyright
entitlements.?’! As a result, we do not have a clear sense of what some
exclusive rights mean or how they might be applied. Courts have not really
grappled with many questions central to the scope of these rights.2%?

One example is the exclusive right to distribute the copyrighted work.2%?
It is an open question whether the distribution right extends only to “actual
dissemination,” namely, to circumstances where copies of the work were
offered to and received by members of the public.?** Thus, in cases centering
on claims of online distribution, it is unclear whether the plaintiff must show
that copies of the work were not only uploaded online but also downloaded
by third parties. District courts have been somewhat divided on the issue,
although most courts now seem increasingly more hospitable to the view that
distribution does, in fact, require proof of actual dissemination.?’> But,

201. Id.at1724.

202. Id. at 1732-55.

203. 17 U.S.C § 106(3) (granting copyright owners the exclusive right “to distribute copies or
phonorecords of the copyrighted work to the public by sale or other transfer of ownership, or by rental,
lease, or lending”).

204. Shisha, supra note 65, at 1746-55; Peter S. Menell, In Search of Copyright’s Lost Ark:
Interpreting the Right to Distribute in the Internet Age, J. COPYRIGHT SOC’Y U.S.A., Fall 2011, at 1, 1-2
(2011).

205. Some courts have relied on the so-called “making available” theory to hold that a third party
may infringe the distribution right by merely making the work available to others—say, by uploading the
work to a publicly accessible website. See, e.g., Universal City Studios Prods. LLLP v. Bigwood, 441 F.
Supp. 2d 185, 190 (D. Me. 2006) (using file-sharing software to upload contents online constitutes
unauthorized distribution); Hotaling v. Church of Jesus Christ of Latter-Day Saints, 118 F.3d 199, 203
(4th Cir. 1997) (placing a copy of a work in a publicly accessible index could constitute distribution);
UMG Recordings, Inc. v. Hummer Winblad Venture Partners (/n re Napster, Inc. Copyright Litig.), 377
F. Supp. 2d 796, 805 (N.D. Cal. 2005) (holding that the distribution right is infringed whenever the
defendant merely “offer[s]” to distribute copies of the work); Atl. Recording Corp. v. Anderson, No. H-
06-3578, 2008 U.S. Dist. LEXIS 53654, at *20 (S.D. Tex. Mar. 12, 2008) (placing copyrighted works
into a shared folder constitutes distribution); Arista Recs. LLC v. Greubel, 453 F. Supp. 2d 961, 969-71
(N.D. Tex. 2006) (holding that it is a violation of the distribution right to make copyrighted works
available to others); Malibu Media, LLC v. Dhandapani, No. 3:19-cv-01300-M, 2020 U.S. Dist. LEXIS
194794, at *7 (N.D. Tex. Feb. 12, 2020) (“[D]istribution may also be accomplished through the
publication of a copyrighted work that makes it available for others to copy.”).

Other courts, by contrast, reject the making available theory as legally implausible and instead
hold that distribution requires actual dissemination. See, e.g., Atlantic Recording Corp. v. Brennan, 534
F. Supp. 2d 278, 282 (D. Conn. 2008) (emphasizing that a violation of the distribution right requires
“actual distribution of copies” (citation omitted)); Atlantic Recording Corp. v. Howell, 554 F. Supp. 2d
976, 981 (D. Ariz. 2008) (stating that distribution requires “actual dissemination of either copies of
phonorecords.” (citation omitted)); BMG Rights Mgmt. (US) LLC v. Cox Commc’ns, Inc., 149 F. Supp.
3d 634, 670 (E.D. Va. 2015), aff’d in part, rev’d in part, 881 F.3d 293 (4th Cir. 2018); SA Music, LLC
v. Amazon.com, Inc., No. 2:20-CV-0579, 2021 U.S. Dist. LEXIS 13489, at *6 (W.D. Wash. Jan. 25,
2021) (stating that distribution requires “the transfer (or download) of a file containing the copyrighted
work from one computer to another”); EVOX Prods., LLC, v. Verizon Media Inc., No. CV 20-2852, 2021
U.S. Dist. LEXIS 151460, at *6 (C.D. Cal. May 5, 2021) (holding that the “making available” theory
“fails as a matter of law”); Grecco v. Age Fotostock Am., Inc., No. 21-cv-423, 2021 U.S. Dist. LEXIS
192021, at *13 (S.D.N.Y. Oct. 5, 2021) (holding that “an unconsummated offer to distribute does not
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stunningly, circuit courts have not weighed in on the question.??® Nor has the
Supreme Court.2%’

Why is that the case? The answer is that courts never really have to
address the issue. Virtually every copyright infringement case involves
claims of unauthorized reproduction.?’® And once courts establish that the
right of reproduction has been infringed, all other rights turn out to be
inconsequential. It does not matter how many separate exclusive rights were
infringed; a single infringement suffices. That is because statutory damages
attach to infringed works rather than infringed rights. So, it is irrelevant
whether there is one right at issue or a few separate ones—the result, in terms
of the final statutory award, will be the same.?*” The only thing that matters
is the number of infringed works, not infringed rights.>!°

In that sense, there is little incentive for courts to properly address
copyright’s full suite of exclusive rights. Instead, courts tend to fixate on one
exclusive entitlement—the right of reproduction—to the exclusion of all
others. And this pathology, again, is an artifact of copyright’s per-work
scheme of statutory damages.

III. TOWARD STRUCTURAL REFORM

The discussion thus far offers a grim perspective. It paints a picture of
a system run amok. It demonstrates that copyright’s scheme of statutory
damages is troublesome for any number of reasons: it rests on ever-shifting

give rise to liability under Section 106(3)”); Annabooks, LLC v. Issuu, Inc., No. 20-cv-04271, 2020 U.S.
Dist. LEXIS 221963, at *10 (N.D. Cal. Sept. 24, 2020) (noting that infringement of the distribution right
requires actual dissemination).

206. U.S. COPYRIGHT OFFICE, THE MAKING AVAILABLE RIGHT IN THE UNITED STATES: A REPORT
OF THE REGISTER OF COPYRIGHTS 22 (2016), https://www.copyright.gov/docs/making available
/making-available-right.pdf [https://perma.cc/ LT3K-AEK7] (noting that “[t]o date, neither the U.S.
Supreme Court nor any of the circuit courts has had occasion to directly rule on [the question of actual
dissemination]”).

207. Id.

208.  Shisha, supra note 65, at 1767-69.

209. Take, for example, Capitol Recs., Inc. v. Thomas-Rasset, 692 F.3d 899 (8th Cir. 2012). In
Thomas-Rasset, the Eighth Circuit declined to tackle the issue of distribution. /d. at 902. In explaining its
decision, the court stressed that the question of distribution was simply “unnecessary for the remedies
sought or to a freestanding decision on whether [the defendant] violated the law.” /d. Why? Because the
defendant was already held liable for making infringing copies of the plaintiffs’ works. /d. There was a
clear infringement of the reproduction right, so the court had little incentive to reach the question of
distribution. The court therefore refused to address a legal question that was irrelevant to the outcome of
the case. As the court explained, it was immaterial in terms of the “remedies sought” whether any other
rights, beyond reproduction, had been infringed—the size of the statutory award would have remained
the same. /d.

210. 17 U.S.C. § 504(c)(1) (providing that a plaintiff may choose to recover “an award of statutory
damages for all infringements involved in the action, with respect to any one work”); NIMMER & NIMMER,
supra note 41, § 14.04(E)(1)(a) (“[Where a suit involves multiple infringed works,] statutory damages
for each work must be awarded.” (citing H.R. REP. NO. 94-1476, at 162 (1976))).
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and poorly developed justifications; it is rooted in a body of caselaw that is
both arbitrary and inconsistent; it can lead to outlandish awards; and it allows
courts to systematically shun certain exclusive rights.

Where does this leave us? I offer here a high-level sketch of one
possible solution. In simple terms, I suggest that we disentangle the number
of statutory awards from the number of infringed works. Instead, I develop
a framework for assessing damages by reference to the concept of
infringement episodes. An infringement episode, in a nutshell, is a series of
related infringing acts that together make up a single, larger event. When
courts identify a single infringement episode, they may choose to issue only
a single statutory award—no matter how many individual works are in play.
The proposed framework would thus introduce a degree of much-needed
flexibility into our system. Rather than engage in a mechanical exercise of
counting works, courts and juries would enjoy a significant measure of
discretion to assess whether the defendant’s actions are sufficiently
interconnected to constitute a single, larger episode.

This Part begins by offering a brief overview of the proposed
framework. I explain that previous proposals have not gone far enough in
confronting the main problem, and then describe in general terms how an
approach rooted in the concept of infringement episodes might work. I next
turn to demonstrate that a similar approach, based on a holistic assessment
of the defendant’s actions, already exists and is widely employed in the fields
of criminal law, civil procedure, and immigration law. I close by cashing out
my proposed framework and developing a more fine-grained account of how
courts might identify infringement episodes.

A. OVERVIEW

To reiterate, statutory damages are awarded on a per-work basis. And
this is a problem for two related reasons. First, copyright’s per-work scheme
forces courts to aggregate damages in ways that lead to unpredictable—and
often excessive—awards. In cases like Yellow Pages Photos,*'! for example,
conflicting views on how to measure the number of works could potentially
produce earth-shattering consequences. Under the defendants’ count, the
statutory minimum was $120,000 to $135,000, and under the plaintiff’s, the

211.  Yellow Pages Photos, Inc. v. Ziplocal, LP, 795 F.3d 1255, 127682 (11th Cir. 2015).
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statutory award could have been as high as $1.5 billion.?'* A divergence of
this scope and intensity is indefensible. Second, as discussed above, per-
work damages generate a legal equilibrium in which the number of infringed
rights, as opposed to infringed works, is of little practical significance.?!?
And that is why courts tend to glaze over certain exclusive rights. The result
is an impoverished body of caselaw.?!*

Per-work damages, then, have worked considerable harm to the
copyright system. And copyright scholars, for their part, have suggested a
number of doctrinal or legislative reforms to address the issue. Let us first
consider what is arguably the most serious attempt to confront the problem
of excessive damages in recent years: Depoorter’s multifaceted proposal for
reducing the incidence and availability of excessive awards.?!®> Based on a
close analysis of docket records and court decisions, Depoorter finds that “a
vast majority of plaintiffs accuse defendants of willful copyright
infringement.”?!® Indeed, “[t]the sheer number of willful infringement
claims is remarkable,” especially when one considers that enhanced damages
were originally designed to address only exceptional cases.?!” Nevertheless,
Depoorter also finds that, of all cases where the plaintiff won on the merits,
courts awarded increased damages for willful infringement in only 2.8% of
cases.?!® This glaring mismatch between what plaintiffs allege and what
courts find suggests that plaintiffs engage in remedy overclaiming.?!’

Based on these findings, Depoorter puts forward a number of
prescriptive proposals. First, he advances a series of proposals meant to make
remedy-overclaiming more costly to opportunistic plaintiffs. One way to do
so is to impose sanctions on plaintiffs who make inflated or exaggerated
damage claims.??* Under the current statute, a plaintiff seeking statutory
damages need not justify their damage claims on the basis of actual harm.??!

212. Id. at 1276. The court cited slightly different figures, noting that the statutory maximum under
the plaintiff’s preferred count was approximately $300 million. /d. The reason for that lower figure is that
the jury rejected the plaintiff’s claim that the defendants engaged in willful infringement, so the statutory
maximum in this case was merely $30,000 per work, instead of the increased maximum of $150,000 per
work in cases where claims of willful infringement are still on the table. /d. at 1271-72.

213.  See supra Section IL.D.

214.  See supra Section IL.D.

215.  See generally Depoorter, supra note 15.

216. Id. at428.

217. Id.

218. Id. at429.

219. Id. at 439-40.

220. Id. at441.

221. .
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And attorney cost fee-shifting is only available to the prevailing party,*? so
a defendant who lost but faced an outlandish award claim (which was
ultimately rejected by the court) has no effective recourse. Depoorter thus
recommends that Congress amend the Copyright Act to allow for fee-
shifting in cases in which the plaintiff is ultimately found to have made
inflated damage claims, even if the plaintiff prevailed in litigation.???

Second, Depoorter also presses a few proposals designed to make
remedy-overclaiming less risky to defendants. One way to achieve this is by
developing a set of guidelines and standards to govern the application and
assessment of statutory damages.?** A second useful step would be to simply
reduce the statutory range—which currently extends from $750 to $150,000
in most cases.??”® Yet another helpful measure would seek to increase
transparency by forcing courts to explain, in detail, the “motivation and
calculation involved with every statutory award,” as well as by establishing
a central database to collect statutory award judgments.??® Depoorter also
suggests that Congress eliminate enhanced damages for willful infringement
or otherwise limit their availability only to cases of commercial
infringement.??” Another possibility is to impose a cap on the size of the total
award.??® In addition, Congress should amend section 504(c) “so that
statutory damages are not available when the defendant has offered credible
evidence of its profits and/or the plaintiff’s damages.”*?’

Similarly insightful is recent work by Bracha and Syed.?*° Focusing
more keenly on the justification for statutory damages, they propose a few
ways to think about the role that statutory damages ought to serve in the
copyright system. One possible approach is to conceive of statutory damages
as serving a compensatory role.?*! On this view, courts should strive to award
statutory damages that approximate actual harm.?*? Alternatively, courts can
frame statutory damages as a means of achieving optimal deterrence.?** But
optimal deterrence, at least on its face, would seem to justify imposing very
high awards on a small number of defendants in an effort to deter future

222. 17 U.S.C. § 505 (directing that “the court may also award a reasonable attorney’s fee to the
prevailing party as part of the costs” (emphasis added)).

223.  Depoorter, supra note 15, at 442.

224. Id. at 443.

225. Id.

226. Id. at 443-44.

227. Id. at 444-45.

228. Id. at 445.

229. Id. at 446.

230. See Bracha & Syed, supra note 14, at 1249-53.

231. Id. at 1250.

232. Id.

233. Id. at 1250-52.



1064 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 97:1029

infringement.?** Thus, an “optimal deterrence” approach would only be
defensible to the extent that it is subject to “judicial safeguards against the
incurrence of serious inequitable harms.”?*

Two other reform proposals merit attention. One is a study by Pamela
Samuelson and Tara Wheatland.?*® Drawing on a comprehensive survey of
the history and doctrine of statutory damages, Samuelson and Wheatland
make two central claims: first, that statutory damages should ordinarily
approximate actual damages; and, second, that enhanced damages should be
available only in cases involving the sort of willful infringement Congress
had originally contemplated—that is, patently outrageous cases implicating
mass-infringement or repeat infringers. >’

Another proposal, introduced by Garfield, focuses on three different
approaches to calibrating statutory damages: interpretive, statutory, and
constitutional.>*® On the interpretive front, Garfield embraces the set of
proposals articulated by Samuelson and Wheatland—proposals that would
compel courts to approximate actual damages in most cases and reserve
enhanced damages for nakedly egregious cases.”** But Garfield also notes
that such an interpretive fix would not necessarily “translate[] into clear
signals that potential users...can identify and confidently trust.”24
Garfield thus reasons that additional measures are necessary. On the
legislative front, Garfield proposes an amendment of section 504 to
(1) clarify that statutory damages should be primarily compensatory,
(2) limit enhanced damages to exceptional cases, (3) empower courts to
adjust the total award below the statutory minimum even in cases involving
multiple works, and (4) give courts discretion to reduce the statutory
minimum when a user has a strong innocent infringement claim, even if that
user had access to works that bore a valid copyright notice.?*! Finally, on the
constitutional front, Garfield recommends that courts reinvigorate and
harness both Due Process and free-speech limits on statutory damages.?#?

There is much to admire in these proposals. To be sure, copyright
scholars have devoted a great deal of energy to crafting proposals that would
limit the scope of statutory damages. But none of these proposals go nearly

234. Id. at 1238-40.

235. Id. at 1251.

236. Samuelson & Wheatland, supra note 3, at 502—04.
237. M.

238. Garfield, supra note 18, at 37-53.

239. Id. at 38-39.

240. Id. at39.

241. Id. at43.

242. Id. at 46-53.
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far enough: they all stop short of severing the link between statutory damages
and the number of infringed works. To meet the challenge of the moment, I
suggest a legislative reform that would do away with copyright’s per-work
remedies altogether. A better framework, I argue, would afford courts a
significant degree of discretion to look beyond the number of implicated
works and instead evaluate whether the defendant’s conduct gave rise to, and
was grounded in, a single infringement episode. By infringement episode, I
mean a chain of related infringing acts that together constitute a larger factual
event. When the defendant’s conduct is attributable to a single infringement
episode, courts should issue only a single statutory award, even if multiple
infringed works are at stake.

To illustrate, consider Sony BMG Music Entertainment v.
Tenenbaum.>** A group of record companies brought action against the
defendant, Joel Tenenbaum, for downloading and distributing thirty
songs.?** The jury found that Tenenbaum had willfully infringed the
plaintiffs’ rights and returned an award of $22,500 per infringed song for a
total award of $675,000.24> The defendant here was accused of having
downloaded works en masse. But what if the court were able to treat the
defendant’s conduct as reflecting a single infringement episode? And what
if, because the defendant’s actions were sufficiently intertwined, the court
were able to issue only a single statutory award?

There is reason to think a single award would have been appropriate in
cases like Tenenbaum or Thomas.**® The value of the copyrighted works in
both cases was negligible, and the harm to the plaintiff was marginal.>*” In
both cases, the defendants were private individuals who pursued a
noncommercial objective by downloading songs for private consumption.
And in both cases, the aggregation of per-work awards proved fatal. After
all, a person of average means may never be able to withstand (or fully
recover from) a damages award approaching $700,000.

Now, to be clear, courts today already consider some of these factors in
calibrating the size of the per-work award.?*® Yet the larger problem remains:

243.  Sony BMG Music Ent. v. Tenenbaum, 660 F.3d 487 (1st Cir. 2011) (affirming the denial of
the defendant’s motion for a new trial or remittitur after the jury returned an award of $675,000 in
statutory damages).

244. Id. at 490.

245. Id.

246. Capitol Recs., Inc. v. Thomas, 579 F. Supp. 2d 1210 (D. Minn. 2008).

247.  See, e.g., id. at 1227 (explaining that the defendant “infringed on the copyrights of 24 songs,”
which were roughly equivalent to three CDs costing about $54).

248.  See text accompanying supra notes 78—79 (discussing the various factors that courts consider
in calculating statutory damages, including the profits generated by the defendant and the harm suffered
by the plaintiff). At times, courts also appear eager to accommodate certain distributive concerns—say,
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courts are forced to multiply the award by the number of infringed works.?*
So even if a court determines that the per-work award should be lower
because the infringer was not especially culpable, the total award may
nonetheless prove disproportionately large after the per-work award has been
multiplied by the number of infringed works. Recall that in Tenenbaum, the
per-work award itself ($22,500) was arguably quite modest, amounting to
less than a fifth of the statutory maximum.?*° But after it was multiplied by
thirty, the award grew dramatically.?>! The rub is that even a modest per-
work award can grow significantly due to aggregation.

To address the issue, I suggest that Congress amend the Copyright Act
to permit courts to break with this per-work scheme in cases where they find,
based on a multifactor inquiry, that the defendant’s acts were attributable to
a single infringement episode. Looking for sources of inspiration, the next
Section will explore how courts have approached analogous questions in
different fields. And the third Section will then offer a more detailed
explication of the proposed framework, discussing the different factors that
courts might consider in evaluating the defendant’s course of conduct.

B. DOCTRINAL ANALOGUES

An assessment of the defendant’s conduct, as explained previously,
would have to depend upon an open-textured, case-by-case analysis. But
would this system be administrable? Are courts well-positioned to engage in
this type of multifactor inquiry? Would the proposed framework spawn
lengthy and uncertain litigation?

The answer is no. Across a variety of different legal fields—including
criminal law, civil procedure, and immigration law—courts have already
developed a rash of somewhat equivalent doctrines aimed at evaluating the
defendant’s conduct. These doctrines all share a core commitment: they
leverage a flexible, multifactor inquiry to assess whether the defendant’s
actions can be lumped together as part of a larger transaction, episode,
scheme, or series of occurrences. The following discussion will offer a
perfunctory and necessarily incomplete overview of such doctrines. These
doctrines, though at times controversial, demonstrate that the proposed
framework is both plausible and administrable.

when they fear that a crushing award might drive the defendant out of business. See sources cited infra
note 338.

249.  See supra Section I1.C.

250. Sony BMG Music Ent. v. Tenenbaum, 660 F.3d 487, 490 (1st Cir. 2011).

251. Id.
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1. Criminal Law

The defendant’s course of conduct features most notably in the doctrine
of double jeopardy. The Double Jeopardy Clause of the Fifth Amendment
shields a defendant from being “twice put in jeopardy of life or limb” for the
same offense.?>? The goal of the prohibition against double jeopardy is to
protect an individual from “being subjected to the hazards of trial and
possible conviction more than once for an alleged offense.”>>* The Supreme
Court has interpreted the Double Jeopardy Clause as protecting against a
second prosecution for the same offense after either acquittal or
conviction.?>* More broadly, the Double Jeopardy Clause has also been
understood to preclude multiple punishments for the same offense.?> In
other words, the central question under the Double Jeopardy Clause is
whether the defendant is being punished or tried twice for the same offense.

How do courts define the term “same offense”? Federal courts have
long relied on a decades-old test first developed in Blockburger v. United
States**® to determine whether the defendant is at risk of being tried twice
for the same offense. Under the Blockburger test, when the same act violates
two separate statutory provisions, the court is charged with examining
“whether each provision requires proof of a fact which the other does not.”2%’
In essence, courts seek to ascertain whether one or two offenses are at issue.
This same-elements test examines the statutory elements of each offense to
determine whether one of the implicated offenses incorporates an element
that the other does not. Accordingly, if a single act or transaction leads to
multiple offenses—namely, if one offense requires additional proof beyond
what is required by the other—the Double Jeopardy Clause does not apply.

Yet, ultimately, whether one is placed twice in jeopardy for the same
offense is not just a matter of federal law. Many states also encode a robust
protection against double jeopardy, either through constitutional provisions
or through state statutes requiring joinder of certain offenses.?’® And the
picture here is more intricate. Some states, like Michigan, apply the
Blockburger test.? Other states, like Louisiana, employ a double-pronged

252.  U.S.CONST. amend. V.
253.  Green v. United States, 355 U.S. 184, 187 (1957).
254.  North Carolina v. Pearce, 395 U.S. 711, 717 (1969).

255. Id.
256. Blockburger v. United States, 284 U.S. 299, 304 (1932).
257. Id.

258. Rebecca A. Delfino, Prohibition on Successive Prosecutions for the Same Offense—In Search
of the “Goldilocks Zone”: The California Approach to a National Conundrum, 54 AM. CRIM. L. REV.
423, 424 (2017). The following discussion largely tracks, and is principally based on, a recent study by
Rebecca Delfino. See generally Delfino, supra.

259. The Michigan Supreme Court adopted the Blockburger test in People v. Nutt, 677 N.W.2d 1,
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test for defining “same offense”: a variation of the Blockburger same-
elements test, coupled with an additional same-evidence test.?** Under the
same-evidence test, courts examine whether the evidence necessary to
support the second indictment was also sufficient to support a conviction for
the first.>®!

A number of states, however, reject the Blockburger same-elements test
in favor of a more flexible test: the same transaction or course of conduct
test. Consider, for instance, New Jersey. As the New Jersey Supreme Court
has explained, courts should consider several different factors in assessing
whether the defendant’s misconduct is part of a single transaction, including
whether the offenses are “based on the same conduct or arose out of the same
episode.”®2 And New Jersey courts, in turn, have applied this “same
episode” test by considering a number of additional factors, including:

[T]he nature of the offenses, the time and place of each offense, whether

the evidence supporting one charge is necessary and/or sufficient to

sustain conviction under another charge, whether one offense is an integral

part of the larger scheme, the intent of the accused, and the consequences

of the criminal standards '[ransgressed.263

Other states similarly consider whether the defendant’s actions are
causally related and whether they were temporally close.?** Additionally, a
2017 study found that “[t]hirteen states apply no individual test, but rather
multiple factors, to prohibit successive prosecutions.”*> These states use
some combination of several existing tests—temporal and spatial tests,
“same transaction” tests, evidentiary/same-elements tests, and others—to
carry out a more open-ended, multifactor inquiry.26®

To conclude, different states diverge radically in their approach to
protecting against double jeopardy. Nevertheless, a few relevant factors
stand out as particularly relevant. Some factors hinge on the defendant’s
conduct: the spatial and temporal proximity of the defendant’s acts; whether
they fit into a larger episode or transaction; and the nature of the causal

3, 12-13 (Mich. 2004).
260. See, e.g., State v. Miller, 571 So. 2d 603, 606 (La. 1990) (quoting State v. Knowles, 392 So.
2d 651, 654 (La. 1980)).

261. Id.
262. State v. Williams, 799 A.2d 470, 474 (N.J. 2002) (quoting State v. Yoskowitz, 563 A.2d 1, 12
(N.J. 1989)).

263. Id. at 475-76 (citing State v. Best, 356 A.2d 385 (N.J. 1976)).

264. A prime example is Florida. See, e.g., Ellis v. State, 622 So. 2d 991, 1000 (Fla. 1993) (“[T]he
crimes . . . must be linked in some significant way. This can include the fact that they occurred during a
‘spree’ interrupted by no significant period of respite . . . or the fact that one crime is causally related to
the other, even though there may have been a significant lapse of time.” (citations omitted)).

265.  See Delfino, supra note 258, at 436.

266. Id. at 436-39.
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relationship between each of them. A second set of factors look at the legal
directives that were violated—do these provisions share the same elements
and require the same evidence to establish guilt? A third category of factors
lean more broadly on the defendant’s intent and the consequences of the
defendant’s conduct.

2. Civil Procedure

The rule of permissive joinder, codified in Rule 20 of the Federal Rules
of Civil Procedure, provides that multiple plaintiffs may join in one action if
(1) they assert a right to relief arising out of the “same transaction,
occurrence, or series of transactions or occurrences,” and (2) “any question
of law or fact common to all plaintiffs will arise in the action.”?” A similar
rule of permissive joinder applies when multiple defendants face actions
arising out of a single series of occurrences and involving questions of law
and fact common to all defendants.?®® Rule 20 is permissive in that it does
not compel joinder even in circumstances that satisfy its requirements.2

As a general matter, the rule of permissive joinder is applied liberally
and flexibly. The Ninth Circuit, for instance, has adopted a liberal approach
in an effort “to promote trial convenience and to expedite the final
determination of disputes, thereby preventing multiple lawsuits.”?’* And the
Supreme Court has clarified that “[u]nder the Rules . . . joinder of claims,
parties and remedies is strongly encouraged.”?’! It is also important to note
that joinder is a procedural device and does not affect the substantive rights
of the parties.?’”> Hence, a judgment for or against one party need not lead to
a similar outcome for another party in a joined action.?”?

More concretely, the first requirement under Rule 20—that the disputes
arise out of the same series of occurrences—is most relevant for our current
purposes. This requirement appeals to an open-ended assessment of the
parties’ entire course of conduct. But, consistent with the flexible spirit
animating Rule 20, courts have largely balked at developing “one
generalized test” for identifying a single transaction or occurrence.?’

267. FED.R.CIv.P. 20(a)(1).

268. FED.R.CIv.P. 20(a)(2).

269. See MARY KAY KANE, 7 FEDERAL PRACTICE AND PROCEDURE (WRIGHT & MILLER) § 1652
(3d ed. 2022) [hereinafter WRIGHT & MILLER] (“Rule 20(a) is permissive in character; joinder in
situations falling within the rule’s standard is not required unless it is within the scope of compulsory
joinder prescribed by Federal Rule of Civil Procedure 19.”).

270. League to Save Lake Tahoe v. Tahoe Reg’l Plan. Agency, 558 F.2d 914, 917 (9th Cir. 1977).

271.  United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 724 (1966).

272.  WRIGHT & MILLER, supra note 269, § 1653.

273. Id.

274. Id.
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Instead, courts leverage a case-by-case approach to examine whether the
events at stake are all logically related and thus constitute a single series of
occurrences.”’> This logical-relationship test defies any rigid formulation
and is flexible by design. Moreover, some courts complement the logical-
relationship test with a variation of the evidentiary standard that criminal
courts employ under the double jeopardy rule. They do so by asking whether
different legal actions would lead to “overlapping proof and duplication in
testimony.”?’® When such overlap is likely, courts are more inclined to find
that the claims arise out of the same transaction or occurrence.

Given the flexible nature of the permissive-joinder inquiry, it is hardly
surprising that courts sometimes find that events stretching over many years
could nonetheless be sufficiently connected to warrant joinder. One example
is Burton v. American Cyanamid.*”’ In Burton, the plaintiffs alleged harm as
aresult of ingesting lead as children, arguing that their injuries over the years
constituted a single series of occurrences that resulted from the defendants’
negligence in manufacturing, promoting, and selling lead paint.?”® The court
agreed and ordered joinder.?’’ In another case, a federal court ordered joinder
of more than 400 defendants in an action involving some 400 separate
insurance and retirement plans, finding that the claims, while addressing
many different plans and defendants, all arose from the same series of
transactions or occurrences.”®? The rules of permissive joinder, in short, rest
on a flexible standard and are thus applied somewhat liberally.

3. Immigration

Questions about the defendant’s course of conduct also crop up under
the Immigration and Nationality Act.?®! The Act renders an alien deportable

275.  See, e.g., Mosley v. Gen. Motors Corp., 497 F.2d 1330, 1333 (8th Cir. 1974) (“In ascertaining
whether a particular factual situation constitutes a single transaction or occurrence for purposes of Rule
20, a case-by-case approach is generally pursued.” (citing WRIGHT & MILLER, supra note 269, § 1653));
Almont Ambulatory Surgery Ctr., LLC v. UnitedHealth Grp., Inc., 99 F. Supp. 3d 1110, 1187-88 (C.D.
Cal. 2015) (noting that “[t]he transaction and common-question requirements . . . are flexible concepts
used by the courts to implement the purpose of Rule 20 and therefore are to be read as broadly as possible
whenever doing so is likely to promote judicial economy” (citing WRIGHT & MILLER, supra note 269,
§ 1653)).

276. WRIGHT & MILLER, supra note 269, § 1653.

277. Burton v. Am. Cyanamid, 128 F. Supp. 3d 1095 (E.D. Wis. 2015) (denying the defendant’s
motion to dismiss in part because the plaintiff’s claims were sufficiently connected to warrant joinder).

278. Id. at 1098-99.

279. Id. at 1103-04.

280.  UnitedHealth Grp., Inc., 99 F. Supp. 3d at 1119.

281. 8 U.S.C. § 1227(a)(2)(A)(ii) (directing that “[a]ny alien who at any time after admission is
convicted of two or more crimes involving moral turpitude, not arising out of a single scheme of criminal
misconduct, regardless of whether confined therefor and regardless of whether the convictions were in a
single trial, is deportable™).
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if, at any point after admission, they are convicted of two or more crimes of
moral turpitude not arising out of a “single scheme of criminal
misconduct.”**? One of the central questions in this context is whether the
alien’s convictions could be characterized as arising out of a single scheme
of misconduct. While the statute does not define the phrase “single scheme
of . . . misconduct,?®} some early authorities have suggested that a variety
of factors might play into an analysis of the alien’s conduct, including the
time and purpose of the crimes, the methods and procedures used, the
identity of the participants, and the identity of the victims.?

Nonetheless, clouds of uncertainty enshroud the single scheme
exception. Some circuit court cases, as well as decisions issued by the Board
of Immigration Appeals (“B.I.A.”), take a restrictive approach. They do so
by suggesting that, to qualify for the “single scheme” exception, the alien’s
crimes must be temporally close.?® Likewise, the First Circuit has stated that
a single scheme “must take place at one time; there must be no substantial
interruption that would allow the participant to disassociate himself from his
enterprise and reflect on what he has done.”?%¢ These authorities come close
to equating a “single scheme” with a “single act”—a uniform, “temporally
integrated episode of continuous activity.”?%

Other courts, by contrast, find that separate crimes committed under a
preconceived plan—even if the two crimes were days apart—could qualify
as a single scheme of misconduct.?®® These courts suggest that two crimes
executed in pursuit of a common plan could constitute a single scheme.?%
And while this “common plan” approach has been rejected by the B.I.A. and
the First, Fourth, Fifth, Seventh, and Tenth Circuits,?*® it has been adopted

282. Id.
283. Id.
284. Wood v. Hoy, 266 F.2d 825, 828-33 (9th Cir. 1959). In Wood, the court suggested that two
armed robberies committed three days apart could constitute part of a single scheme. /d. Although the
court ultimately remanded the case with instructions to fully address the “single scheme” element, it also
explained that the two robberies seemed plausibly connected:
[B]oth crimes were committed by the same four persons, in both crimes money was obtained
from the victims by means of force and fear, and the two crimes were committed within three
days of each other. [In addition,] . . . two or three weeks before the crimes were committed, the
four defendants met and at the suggestion of one of them, the four agreed to participate in the
two particular armed robberies.

Id. at 831.

285. Balogunv. INS, 31 F.3d 8, 8-9 (1st Cir. 1994).

286. Id. at 8 (citing Pacheco v. INS, 546 F.2d 448, 451 (1st Cir. 1976)).

287. Id. at 9 (citing Pacheco, 546 F.2d at 451-52).

288.  Wood, 266 F.2d at 831; Gonzalez-Sandoval v. U.S. INS, 910 F.2d 614, 616 (9th Cir. 1990).

289. Nasonv. INS, 394 F.2d 223, 227 (2d Cir. 1968) (“The word ‘scheme’ implies a specific, more
or less articulated and coherent plan or program of future action.”).

290. Matter of Adetiba, 20 I. & N. Dec. 506, 508-12 (B.I.A. 1992); Balogun, 31 F.3d at 8-9;
Akindemowo v. U.S. INS, 61 F.3d 282, 28687 (4th Cir. 1995); Iredia v. INS, 981 F.2d 847, 849 (5th
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to varying degrees by the Second, Third, and Ninth Circuits.?’! As a
consequence, there remains a great deal of disagreement and confusion as to
the scope of the “single scheme” exception.

* % %

In summary, each of the doctrines canvassed above seems to lend some
support to the suggested framework. Each seeks to identify the
circumstances under which a series of wrongful actions might give rise to a
single transaction, episode, or scheme. And each appears to mobilize a case-
by-case approach. Courts applying these doctrines often consider both the
specific attributes of the defendant’s actions and the consequences associated
with the larger scheme.

At the same time, it would be a mistake to overstate the significance of
this cross-disciplinary survey. The preceding discussion does not aim to
provide a fully exhaustive synthesis of three discrete bodies of law. Rather,
it seeks only to highlight a few rough, high-level sources of inspiration that
could bear in some loose sense upon the proposed framework.

C. APPLICATION

Copyright’s per-work scheme has been the source of much anguish. It
tends to produce grossly excessive awards, and it discourages courts from
properly developing modern copyright law. A better framework, I argue,
would empower courts to look beyond the number of infringed works and
focus instead on the defendant’s entire course of conduct. When a series of
separate infringing acts can be traced to a single, larger infringement episode,
courts should be able to issue only a single statutory award—regardless of
how many works are at issue.

But how might courts evaluate the defendant’s course of conduct? In
what follows, I map out a number of relevant factors that courts should
consider, including the spatial and temporal nature of the defendant’s
actions; whether the evidence supporting one infringement is necessary or
sufficient to sustain liability for another; whether the defendant’s actions
were executed in pursuit of a common plan or a larger creative project; and
the potential consequences of a statutory award.

These factors operate along three interrelated dimensions:
conduct/evidence, intent, and consequences. Some factors focus on the

Cir. 1993); Abdelqadar v. Gonzales, 413 F.3d 668, 674—75 (7th Cir. 2005); Nguyen v. INS, 991 F.2d 621,
623-25 (10th Cir. 1993).

291. See, e.g., Gonzalez-Sandoval, 910 F.2d at 616; Nason, 394 F.2d at 226-27; Sawkow v. INS,
314 F.2d 34, 37-38 (3d Cir. 1963); Wood, 266 F.2d at 828-33.
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evidence required to distinguish between—or bring together—the
defendant’s actions. A second subset of factors look to the defendant’s intent
in pursuing these actions. A third subset of factors dwell on the larger
consequences of the defendant’s actions.

Let us consider a few illustrative examples. Think, for instance, of
Yellow Pages Photos.*** A local phone book publisher, Ziplocal, licensed
thousands of photos owned by the plaintiff.>>> The licensing agreement
authorized Ziplocal to distribute the photos to its users but prohibited the
company from transferring the photos to outside companies or
nonemployees.?** A few years later, Ziplocal subcontracted with an outside
company to assist with editing the photos and producing a phone book.?*>
The plaintiff brought action for infringement, and the jury found Ziplocal
liable for infringing the plaintiff’s rights in 123 individual works.?

The court, though, could have reasonably concluded that the 123
infringed works were all implicated in a single scheme—a commercial effort
by the defendant to produce a phone book. Perhaps more crucially, it seems
as though both parties understood the defendant’s actions to constitute a
single episode. The plaintiff, after all, never identified with any degree of
specificity the circumstances under which particular works were
infringed.?*” The plaintiff did not bother to break down the broader episode
into smaller, concrete actions that the defendant carried out.

This becomes all the more apparent when the case is assessed against
the same-elements/same-evidence question: Is the evidence supporting one
infringement necessary or sufficient to sustain liability for another? Again,
the answer here is yes. The plaintiff never adduced any evidence to separate
one infringing act from another. Instead, the defendant’s liability was
ultimately based on evidence relating to the broader episode rather than any
particular infringing acts. Under the same-evidence test, then, the
defendant’s actions could be characterized as arising out of a single
infringement episode.

292. Yellow Pages Photos, Inc. v. Ziplocal, LP, 795 F.3d 1255 (11th Cir. 2015) (affirming a
judgment in favor of the plaintiffs in an action for copyright infringement).

293. Id. at 1260-61.

294. Id. at1261.

295. Id. at1262.

296. Id. at 1262-63.

297.  The plaintiff’s complaint does not address the specific circumstances attending any particular
collection of photos that was allegedly transferred from Ziplocal to the outside company. See Third
Amended Complaint at 4-11, Yellow Pages Photos, Inc. v. Ziplocal, LP, No. 12-cv-755, 2014 U.S. Dist.
LEXIS 87772 (M.D. Fla. June 27, 2014), aff’d, 795 F.3d 1255 (11th Cir. 2015).
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The same is true for some file-sharing cases, such as Tenenbaum.?* In
Tenenbaum, the defendant was accused of illegally downloading and
distributing thirty sound recordings.?’” But, again, the plaintiffs here failed
to present any evidence to distinguish among discrete actions. Consider the
plaintiffs’ pretrial motion, which discusses at some length the infringed
works and the plaintiffs’ process for detecting them. As the pretrial motion
explains, the plaintiffs engaged an external company to assist in detecting
infringement.’®® The company was able to identify the defendant by
pinpointing the IP address of his computer, and the company was also able
to ascertain that the defendant had used a file-sharing software called Kazaa
to illegally download sound recordings.’®! But the plaintiffs’ evidence did
not identify when the infringed works were downloaded—it could only
establish that, at some point, the defendant’s publicly viewable Kazaa folder
contained and listed the infringed works.>*? So the plaintiffs could show that
the defendant engaged in a long-running scheme of downloading songs via
file-sharing software, but they could not identify any particular actions the
defendant took at any particular point in time. The upshot, once again, is
that a court may reasonably conclude that the defendant’s actions here—as
reflected in the evidence presented and in the plaintiffs’ failure to identify
particular acts—were reducible to a single infringement episode.

Now, to take another example, consider the case of Cariou v. Prince."

Patrick Cariou published a book of portraits depicting Rastafarians in
Jamaica.’** A few years later, a well-known appropriation artist by the name
of Richard Prince tore out several of Cariou’s photos, altered them, and
incorporated them into a series of paintings and collages that he exhibited at
art galleries.>> Cariou sued Prince for copyright infringement, alleging that
Prince had infringed his rights in dozens of separate photos.*°® The court held
that twenty-five of Prince’s artworks made fair use of the infringed photos.>"’
But let us assume, for the sake of argument, that Prince was held liable for
his actions involving dozens of infringed works.

298. Sony BMG Music Ent. v. Tenenbaum, 660 F.3d 487, 492-96 (1st Cir. 2011).

299. Id. at 490.

300. Plaintiffs’ Pretrial Motion at 3, Sony BMG Music Ent. v. Tenenbaum, No. 07cv11446, 2009
U.S. Dist. LEXIS 115734 (D. Mass. Dec. 7, 2009), amended in part, 721 F. Supp. 2d 85 (D. Mass. 2010),
aff’d in part, vacated in part, rev'd in part, 660 F.3d 487 (1st Cir. 2011).

301. Id.

302.  Seeid. at 3-4.

303. Cariou v. Prince, 714 F.3d 694 (2d Cir. 2013) (holding that the defendant did not infringe the
plaintiff’s rights by incorporating portions of the plaintiff’s photos into the defendant’s collages).

304. Id. at 698.

305. Id.

306. Id. at 698-700.

307. Id. at 706-10.



2024] INFRINGEMENT EPISODES 1075

Could a court conclude that Prince’s actions arose out of, and were
grounded in, a single infringement episode? The common plan test suggests
a reason to think so. As the Second Circuit ultimately acknowledged,
Prince’s actions were carried out in pursuit of a larger creative plan. Prince
incorporated Cariou’s photos into a series of artworks displayed as part of an
exhibition, called “Canal Zone,” and these works were later bound up and
published in an accompanying exhibition catalog.®® In executing his
creative vision, Prince altered the infringed photos and used them to create
an exhibition that was far removed from Cariou’s original work. Prince’s
exhibition “manifest[ed] an entirely different aesthetic,” turning Cariou’s
serene portraits into “crude and jarring works.”3% So while Prince used a
large number of Cariou’s works, these works were all incorporated into a
larger project conveying a different brand of creative and social commentary.
In other words, Prince’s actions arose out of a larger creative project—and
were pursued in compliance with a preconceived plan. One could thus
conclude that Prince’s infringing acts constituted a single infringement
episode and may warrant only a single statutory award.

This suggests that the defendant’s intent, at least to the extent that it
involves a larger creative enterprise, should inform the analysis. Why inquire
into the defendant’s intent? The general idea is that the defendant’s creative
motivation should matter because copyright law is fundamentally about
encouraging creativity.>!® Nowhere is this more apparent than in the context
of fair use. The most important factor in the fair use analysis is whether the
purportedly infringing use is transformative.!! The defendant’s use is
transformative when it introduces a new purpose, meaning, or message.>!?
This means that, generally speaking, injecting new creative expression into
an original work is likely to be privileged as transformative.’!* The central
point, then, is that courts should follow a similar path when adjusting
damages. They should consider whether the defendant engaged with an
existing work for the purpose of pursuing a new creative project—this is,
after all, precisely the kind of creativity that our law seeks to foster.3!*

308. Id. at 703.

309. Id. at 706.

310. Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984) (pronouncing
that copyright law “is intended to motivate the creative activity of authors”).

311.  See generally Asay et al., supra note 65 (concluding, on the basis of an empirical study, that
transformative use is the most consequential factor in the fair use analysis).

312.  Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (noting that the defendant’s use is
transformative when it “adds something new, with a further purpose or different character, altering the
first with new expression, meaning, or message”).

313.  Asay et al., supra note 65, at 950-51 (finding that a significant subset of transformative use
cases involve a defendant who altered an original work with new creative expression).

314.  See William W. Fisher III, Reconstructing the Fair Use Doctrine, 101 HARV. L. REV. 1659,
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In addition, there is another set of considerations that should bear on an
assessment of the defendant’s conduct: the potential consequences of a
statutory award. Here, courts need to consider two separate questions. The
first is whether the defendant’s conduct prevented cost recoupment by the
plaintiff. Did the plaintiff already recoup the costs of creating and
distributing their works? If so, courts should be more inclined to find that the
defendant’s actions derive from a single episode.

To see why, consider the dominant justification for copyright law in the
United States: the incentive-access tradeoff. On this account, the copyright
system provides authors with incentives to create intellectual works.?!
Because intellectual goods are non-rivalrous and non-excludable,?!® authors
need some form of legal protection to prevent others from free riding on their
creative efforts.>!” Without copyright protection, copyists will be able to
distribute cheap copies and undercut the author’s prices. Consequently,
authors will not be able to recoup the costs of producing their works, and so
they may choose not to create at all.’!® Cost recoupment is central to this
story. By providing authors with a legal entitlement to exclude copyists,
copyright aims to ensure that authors are able to recover their costs.>!”
Copyright law, then, provides authors with an economic incentive to invest
in the production of intellectual works.

But copyright protection comes at a price. When a copyright owner
enjoys legal exclusivity, they can increase the price they charge for access to
their work.??* This means that more consumers will be priced out of the
market.*?! And the problem runs deeper: by limiting access to existing
works, copyright law runs the risk of frustrating, rather than encouraging,

1768 (1988) (explaining that, as a matter of copyright policy, “uses of copyrighted material that either
constitute or facilitate creative engagement with intellectual products should be preferred to uses that
neither constitute nor foster such engagement”); Campbell, 510 U.S. at 579 (noting that “the goal of
copyright, to promote science and the arts, is generally furthered by the creation of transformative
works”).

315. Shani Shisha, Fairness, Copyright, and Video Games: Hate the Game, Not the Player, 31
FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 694, 773-75 (2021); see also Mazer v. Stein, 347 U.S. 201,
219 (1954) (“The economic philosophy behind the clause empowering Congress to grant patents and
copyrights is the conviction that encouragement of individual effort by personal gain is the best way to
advance public welfare through the talents of authors and inventors in ‘Science and useful Arts.” ).

316.  Shisha, supra note 315, at 773-74.

317. Id. at 777 (“[The copyright owner] might have to rely on IP to prevent competitors from
copying the work and infusing the market with cheap copies. Subsequent copies are often costless and
easy to mass-produce.”).

318. Id.

319.  Shani Shisha, Commercializing Copyright, 65 B.C. L. REV. 443, 482-83 (2024).

320. Id. at 774 (“Copyright exacts a heavy toll: it allows creators to charge supracompetitive prices,
thereby pricing some consumers out of the market.”).

321. Kal Raustiala & Christopher Jon Sprigman, The Second Digital Disruption: Streaming and the
Dawn of Data-Driven Creativity, 94 N.Y.U. L. REV. 1555, 1606 (2019).
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creativity.>?? Indeed, authors often create new works by engaging with
existing ones.*?* Therefore, if copyright law seeks to make good on its
promise of encouraging creativity, it must ensure that copyrighted works are
ultimately made accessible to current and future users.*>* That is why
copyright protection must be limited in scope and duration—it must “protect
authors only to the extent necessary,”*?*> while allowing for “the creation of
new works that build upon earlier ones.”32¢ To do so, our law should strike
a balance between two conflicting interests: the need to incentivize authors
on the one hand, and the need to ensure that works are accessible to society
at large on the other.*?’

Consistent with this understanding of copyright law, it is crucial to
figure out whether the copyright owner was able to recoup their costs. And
that question should inform not only the duration and scope of copyright
entitlements;>2® it should also interact with the question of remedies. My core
claim, in other words, is that in assessing whether to multiply the number of
awards, courts should be able to confront the question of cost recoupment. If
the plaintiff suffered little harm and reaped enormous profits—and if there
is no risk the plaintiff might fail to recoup their costs—courts should find
that the defendant’s actions constitute a single episode.?’

Admittedly, the question of cost recoupment extends beyond the
defendant’s immediate conduct. But assessing cost recoupment makes sense
as a matter of copyright policy: it allows courts to account for the underlying
objective of our system.

Finally, courts should also give pride of place to various distributional
concerns. To assess whether it would be reasonable to treat the defendant’s

322. Id.

323. Mark A. Lemley, The Economics of Improvement in Intellectual Property Law, 75 TEX. L.
REV. 989, 997 (1997) (explaining that “knowledge is cumulative—authors and inventors must necessarily
build on what came before them”).

324.  Shisha, supra note 65, at 1771.

325.  Sinclair, supra note 38, at 943 (“[Copyright law] protect[s] authors only to the extent necessary
to encourage continued production of works of merit. To extend protection beyond this point would be
to lose sight of the very purpose of copyright law.”).

326. Roger D. Blair & Thomas F. Cotter, An Economic Analysis of Damages Rules in Intellectual
Property Law, 39 WM. & MARY L. REV. 1585, 1606 (1998); see also Mark A. Lemley, Beyond
Preemption: The Law and Policy of Intellectual Property Licensing, 87 CALIF. L. REV. 111, 124-25
(1999).

327.  Shisha, supra note 33, at 104-05.

328. Glynn S. Lunney, Jr., Copyright and the 1%, 23 STAN. TECH. L. REV. 1, 58 (2020) (proposing
an alternative framework that would take into account cost recoupment as a condition of “establish[ing]
infringement or obtain[ing] injunctive relief”).

329.  On the centrality of the cost-recoupment question, see id. at 57 (“When a copyright owner has
had the opportunity to recoup, and certainly, when the copyright owner has recouped, its persuasion costs,
the purpose of copyright has been satisfied. At that point, copyright protection should end.”).
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conduct as arising out of a single scheme, courts must consider the
distributional effects of an aggregate statutory award. As Bracha and Syed
explain, distributional concerns should typically provoke a distinction
between corporate and individual defendants.®** By and large, when the
defendant is a corporation or a firm with dispersed liability, “neither
distributive nor aggregation concerns are likely to prove worrying enough to
require any [judicial] safeguard[s].”**! However, when the defendant is a
private individual, courts should ask whether a statutory award—multiplied
by the number of infringed works—would “so eat into an average
individual’s income or wealth** as to trigger significant distributive
concerns. A hefty award directed at an individual of average means may well
“have serious effects in areas such as housing, health, education, and more
generally the ability to make and pursue basic life choices.”?

It follows, then, that courts should account for the identity (and relative
wealth) of the defendant in considering whether their conduct is best
characterized as reflecting a single, larger event. When the defendant is a
private individual of moderate means—Ilike the defendants in Thomas or
Tenenbaum—it would be more appropriate to conclude that the defendant’s
actions were the product of a single episode.

In conclusion, the proposed framework turns on a number of related
factors. It attends not only to the defendant’s immediate conduct, but also to
some of the broader distributional and utilitarian concerns that underpin our
system. In particular, it directs courts to take into account the spatial and
temporal nature of the defendant’s actions; whether the evidence supporting
one infringement is necessary or sufficient to sustain liability for another;
whether they were executed in accordance with a common plan or a larger
creative project; and the potential consequences of a statutory award.

330. Bracha & Syed, supra note 14, at 1251-52.
331. Id. at1251.

332. Id.

333. Id. at 1248.
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IV. OBJECTIONS

This Part briefly considers three potential objections: that the proposed
system draws inspiration from the wrong sources; that it fails to alleviate the
indeterminacy that ails our law; and that it is poorly suited to the task of
compensating aggrieved plaintiffs. For various reasons, none of these
objections is particularly compelling. Below I explain why.

A. DOCTRINAL TRANSPLANTS

One preliminary objection is that the doctrinal analogues I have
identified above are irrelevant or otherwise inapplicable. The basic idea is
that these doctrines emerged in very different settings and were designed
with different goals in mind: streamlining civil proceedings, protecting
criminal defendants, and demarcating grounds for deportation. These
doctrines, put simply, serve different objectives, are subject to different
limitations and judicial safeguards, and should not be applied to copyright
lawsuits. Accordingly, it is not clear why these discrete bodies of law should
bear in any meaningful sense on copyright remedies.

Yet this objection misfires for a number of reasons. One is that, as
clarified above, I do not mean to suggest here that these doctrinal analogues
are directly applicable to the law of copyright remedies. The point, rather, is
that these doctrines could be treated as rough sources of inspiration. A
doctrinal analogue is just that—an analogue. And while the proposed
framework does incorporate some notable doctrines borrowed from other
fields—the same-evidence test, the temporal question, and the common plan
test—I nonetheless chose to pass over certain other doctrines.

I should also clarify that, in order to account for the underlying
objectives of our system, I propose that we reorient some of these doctrinal
analogues. Take the “common plan” test used by courts to determine whether
an alien is deportable for committing two crimes of moral turpitude.*** Under
this test, some courts ask whether the two crimes were executed in pursuit of
a common, preconceived plan. When that is the case, the two crimes are
thought to have arisen out of a “single scheme of criminal misconduct.”*%
But under the framework developed here, the “common plan” test would be

334. 8 U.S.C. § 1227(a)(2)(A)(ii) (“Any alien who at any time after admission is convicted of two
or more crimes involving moral turpitude, not arising out of a single scheme of criminal misconduct . . . is
deportable.”).

335. Id. Note, however, that as I have discussed above, there is a circuit split on the issue of the
common plan test. While the B.I.A. and the First, Fourth, Fifth, Seventh, and Tenth Circuits reject the
common plan test, the Second, Third, and Ninth Circuits have adopted it. See text accompanying supra
notes 289-91.



1080 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 97:1029

expanded to cover a larger creative enterprise.>*® This is important because,
as discussed above, modern copyright law seeks to stimulate precisely this
type of creativity—namely, to allow users and authors to pursue creative
projects.®*” It would thus make sense for courts to evaluate the defendant’s
creative motivation when calculating remedies. Even if the defendant is
found to have infringed the plaintiff’s rights—such that the defendant’s
conduct cannot be shielded by the fair use doctrine—we may still think it
desirable to treat such infringements as less culpable so long as the defendant
pursued a creative vision.

Moreover, in a broad sense, the framework envisioned here is a rather
familiar one. Though the suggested system relies on a smattering of different
factors, many of these factors are ones that courts already consider. It is just
that courts typically do so when considering the size of the award, rather than
the number of available awards. Applying these factors, then, should not
require much adaptation—courts and juries have long attended to these
factors anyway. Consider, for instance, the distributional issues I discussed
above, which courts today sometimes assess by asking whether a large award
would “put [the defendant] out of business.”**® In so doing, courts impose a
proportionality requirement—a requirement that the final award not be so
large or disproportionate as to put the defendant out of business. My
suggestion, then, is that courts simply consider this factor in one additional
context: not just when calibrating the size of the award but also when
evaluating whether to issue one award or multiple ones.

336. See text accompanying supra notes 303—09.

337.  See text accompanying supra notes 310-14.

338. J & J Sports Prods., Inc. v. Arboleda, No. 6:09-cv-467-Orl-18, 2009 U.S. Dist. LEXIS 99768,
at ¥19-20 (M.D. Fla. Oct. 5, 2009) (report and recommendation of magistrate judge) (“The Court must
strike a balance between deterring other incidents of piracy by these Defendants and others, and not
making the award such that it will put a small business out of business.”), adopted by No. 6:09-cv-467-
Orl-18,2009 U.S. Dist. LEXIS 99782 (M.D. Fla. Oct. 27, 2009); see, e.g., Garden City Boxing Club, Inc.
v. Polanco, No. 05 Civ. 3411, 2006 U.S. Dist. LEXIS 5010, at *16-17 (S.D.N.Y. Feb. 7, 2006) (noting
that “[a single] violation is not so serious as to warrant putting the restaurant out of business”), aff’d, 228
F. App’x 29 (2d Cir. 2007); R.A. Guthrie Co., Inc. v. Boparai, No. 4:18-cv-080, 2021 U.S. Dist. LEXIS
61507, at *32-33 (E.D. Tex. Mar. 1, 2021) (report and recommendation of magistrate judge) (“[T]he
Court is cognizant that the purpose of willfulness damages is not to put the Defendants out of business.”),
adopted by No. 4:18-cv-080, 2021 U.S. Dist. LEXIS 61506 (E.D. Tex. Mar. 25, 2021); Kingvision Pay-
Per-View Ltd. v. Lake Alice Bar, 168 F.3d 347, 350 (9th Cir. 1999) (“Depending on the circumstances,
a low five figure judgment may be a stiff fine that deters, while a high five figure judgment puts a bar out
of business.”); Dae Han Video Prod., Inc. v. Chun, No. 89-1470-A, 1990 U.S. Dist. LEXIS 18496, at
*19-20 (E.D. Va. June 18, 1990) (“The court is unwilling to . . . award [the plaintiff] what would amount
to a windfall award that could potentially drive the defendants’ store out of business.”); G&G Closed Cir.
Events, LLC v. GCF Enters. LLC, No. EP-15-CV-00111, 2015 U.S. Dist. LEXIS 156672, at *12 (W.D.
Tex. Nov. 19, 2015) (“[T]he Court also recognizes that the purpose of these damages is not to drive
Defendants out of business.”); Joe Hand Promotions, Inc. v. Ducummon, No. 11-CV-278,2012 U.S. Dist.
LEXIS 56672, at *6 (N.D. Okla. Apr. 23, 2012) (noting that an enhanced damages award should not be
“so substantial that it will likely put defendants out of business” (citation omitted)).
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So, to sum it up, my choice of looking outward for inspiration is
defensible. I suggest that we do so by devising a careful and nuanced
framework, one that accounts for the ultimate objectives of the copyright
system. And, essentially, this system is structured around an assortment of
factors that courts already consider in different contexts, both within and
outside of copyright law.

B. INDETERMINACY

Another objection is that the proposed system would not resolve the
problem of indeterminacy. As everyone seems to agree, the caselaw is a
mess. Courts issue divergent awards in similar cases and rarely offer any
explanation for doing so. The caselaw, then, turns out to be inconsistent and
arbitrary. And the proposed framework, in turn, does little to confront this
issue. Instead, it affords courts and juries even more discretion, asking them
to carry out a flexible, holistic inquiry on the basis of several unweighted
factors. Won’t that make matters worse?

One possible response is that the proposed system will not make things
any worse than they are now—the law is already an unmitigated disaster. As
others have observed, courts tend to issue awards that are simply
inexplicable, often dispensing radically different awards in similar
circumstances.** So even if my proposed system will not yield a measurable
improvement in consistency, it is also unlikely my framework will make
matters any worse. We’ve already hit rock bottom.

In any event, it is important to remember that a host of other issues
bedevil our system. In a system driven by per-work aggregation, statutory
awards can swell up dramatically.**° The result is that some defendants face
a significant risk of excessive awards. Copyright’s per-work structure also
discourages courts from developing substantive law.>*! And it is here that
one can clearly see the benefits of a more flexible system: if we decouple the
number of awards from the number of infringed works, at least in cases
where the defendant’s conduct resulted from a single infringement episode,
the twin problems of aggregation and underdevelopment are likely to
diminish. Given that these problems derive from per-work remedies, we
could mitigate their effects by allowing courts to break from our per-work
scheme. This means that, while my approach cannot tackle all of the relevant
issues, it can surely contribute to eliminating or addressing some of them.

339.  See supra Section I1.B.
340. See supra Section I1.C.
341.  See supra Section IL.D.
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This suggests a related point: I am not claiming here that the proposed
framework is a catchall solution. Rather, my proposal must be accompanied
by a suite of additional reforms designed to overhaul our remedial scheme.
Many of the proposals other scholars have advanced—such as reducing the
statutory range,**? imposing a statutory cap,**® tying statutory damages to
actual losses,*** and imposing sanctions on plaintiffs who make inflated
claims3**—could work in tandem with my proposed system. While these
proposals seek to reorient or limit the courts’ discretion in adjusting the size
of the award, my proposal would allow courts to do away with per-work
damages altogether.

C. COMPENSATION

One final objection is that the proposed scheme would make it harder
for plaintiffs to obtain compensation for the actual harm they suffered. As
noted above, most copyright scholars agree that courts are insufficiently
attentive to the rationales underlying statutory damages.**® And while it is
clear that Congress intended for courts to award enhanced damages only in
a narrow subset of “exceptional cases”—those involving large-scale
infringement or repeat transgressors—it is also clear that, in most other
cases, statutory damages were meant to serve a largely compensatory role.>*’
Thus, with one limited exception, statutory damages were meant to ensure
that copyright owners would be compensated for their losses.

Yet there is a problem lurking beneath the surface: if statutory damages
were engineered to serve a compensatory role, courts would have to account
for the number of infringed works. After all, each work represents a distinct
source of harm.’*® A copyright owner will often charge a licensing fee for
access to each of their works. To account for the plaintiff’s lost fees, then,
the court will have to take stock of each and every work at issue. My
proposal, however, could frustrate this process. By severing the connection
between the number of awards and the number of works, the suggested
system threatens to deny plaintiffs the opportunity to obtain proper
compensation for their actual damages.

342.  See Depoorter, supra note 15, at 443.

343. Id. at 445.

344. Samuelson & Wheatland, supra note 3, at 502—03; Bracha & Syed, supra note 14, at 1249-50.

345.  See Depoorter, supra note 15, at 442.

346. See supra Section ILA.

347.  Shisha, supra note 65, at 175657 (“The legislative history shows that increased damages for
willful infringement were originally meant to apply to exceptional cases—nakedly egregious cases in
which the infringer brazenly flouted the law. So while statutory damages are largely compensatory, there
are exceptional circumstances in which courts might award punitive-like damages for willful
infringement.” (citing Samuelson & Wheatland, supra note 3, at 441)).

348. Id. at1789.
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But is that really the case? As I have emphasized before, there is more
than one way to compensate a copyright holder for the harm they
sustained.**’ One way is to adjust the number of awards based on the number
of infringed works. But there is another possibility, and perhaps an equally
effective one: “control[ing] for the number of infringed works by increasing
or reducing the size of the aggregate award” within the statutory range.>*>°
Courts and juries have at their disposal an incredibly robust statutory range
stretching from $200 to $150,000, depending on the type of case at hand.
And they can increase or reduce the total award within that range based on
the number of works infringed and the defendant’s level of culpability.

For example, suppose the defendant copied three of the plaintiff’s
photos. Now suppose that the plaintiff typically charges a licensing fee of
$1,000 for each of their photos, meaning that the plaintiff's total loss is
$3,000. In adjusting the award, the court can pursue one of two possibilities:
it can issue three separate awards of $1,000 each; or, alternatively, the court
can dispense a single, aggregate award in the amount of $3,000. In other
words, the court should be able to ensure full compensation by calibrating a
single, aggregate award within the statutory range.

Nevertheless, there is an additional wrinkle here: if courts are to rely on
a single, aggregate award, the statutory range has to be sufficiently broad to
accommodate cases involving a large number of works or a small number of
particularly valuable ones. To be sure, there may be cases where so many
works are at stake—hundreds or even thousands—that a single award, even
at the statutory maximum of $150,000, simply won’t do. For example, if the
defendant copied 5,000 songs, each valued at $50, the plaintiff’s total loss
would amount to $250,000 (5,000 x $50). This means that a single award of
$150,000 simply wouldn’t suffice. Or imagine a case implicating 25 works,
each valued at $10,000—again, a total loss of $250,000 would exceed the
statutory maximum. What this suggests is that the statutory range must be
robust enough to accommodate an array of possible scenarios.

These concerns, however, are overblown. First, even under the
proposed approach, courts may nonetheless find that a mass-infringement
event does not qualify as a single infringement episode. Perhaps such an
event would be better described as a series of separate episodes, each
warranting an additional statutory award. Exceptional cases call for
exceptional remedies. Second, there is good reason to believe that such cases
would be vanishingly rare. The vast majority of copyrighted works command
little market value, if any, and the current statutory range would likely be

349. Id. at 1790.
350. Id.
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sufficiently broad to ensure proper compensation in a large majority of
cases.’>! In a sense, any concrete cap on the amount of damages would be
arbitrary—we simply have to draw the line somewhere. But given that most
works have little value, the current statutory limit seems more than
sufficiently robust to accommodate the typical infringement case.

CONCLUSION

The law of statutory damages is in a state of disrepair. It often produces
“arbitrary, inconsistent, unprincipled, and grossly excessive awards.”?>2
Courts command “a contested, somewhat obscured, and even outright
confused” understanding of copyright’s remedial system.’* And statutory
damages are susceptible to pervasive “overclaiming” across “virtually all
areas of copyright law.”*>* But most reform proposals to date have papered
over the real issue. So entwined are statutory damages in our copyright
system that any attempts at serious reform may seem hopeless. And although
commentators uniformly agree that statutory damages present a problem of
colossal proportions, they have not yet been able to tackle the core problem:
per-work damages.

This Article attempts to do just that. It seeks to jumpstart a conversation
about structural reform and offer a roadmap for legislative and judicial action
to confront the risk of inflated damages. It proposes, in short, that we do
away with per-work damages altogether. It develops an alternative system
that would accord judges a significant degree of discretion to look beyond
the number of infringed works. Courts could do so by examining whether
the defendant’s actions are collectively attributable to a larger infringement
episode. When the defendant’s conduct arises out of a single episode, courts
should issue only a single statutory award—no matter how many individual
works are at issue. If adopted, this system would reduce the risk of excessive
awards, prompt courts to properly adjust damages, and introduce a degree of
pragmatism into our system.

This framework may seem radical. That is so in part because it appears
to mandate a sharp break from a centuries-old system of per-work damages.
But, in a sense, the proposed system is, in fact, a familiar one—after all,
courts have forged similar doctrines to address analogous problems across a

351.  Shisha, supra note 315, at 782 (concluding, on the basis of recent empirical work, that “in
practice, few works carry market value, and most are only commercially viable for short periods of time”);
Shisha, supra note 319, at 456-58 (noting that most creative works—across a range of different
industries—command little commercial value).

352. Samuelson & Wheatland, supra note 3, at 497.

353. Bracha & Syed, supra note 14, at 1230.

354. Depoorter, supra note 15, at 407.
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variety of otherwise distinct areas of law, including criminal law, civil
procedure, and immigration law.

In the end, this Article envisions a world without per-work damages.
What distinguishes the proposed system from other proposals is that it takes
seriously the core issue: per-work remedies make it too easy for courts and
juries to aggregate damages in ways that lead to outlandish awards. After
thirty years of faint-hearted debates, it is well past time that policymakers try
something different.
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