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Case Notes and Statute Notes

ADMINISTRATIVE LAW—NATIONAL ENVIRONMENTAL
PorLicy Act—CAB’s Reissuance of 14 C.F.R. section 312 Will
Reduce the Burden on Airlines to Submit Environmental Data and
Increase the Opportunity for Public Participation in Environ-
mental Investigations. 45 Fed. Reg. 16,132 (1980).

On February 28, 1980, the Civil Aeronautics Board (CAB or
the Board) reissued the procedural regulation implementing the
National Environmental Policy Act of 1969 (NEPA) to become
effective April 26, 1980." The new rule eliminates most routine en-
vironmental investigations previously required before the Board
issued certificates authorizing airlines to serve new routes.” Airlines
will no longer be required to submit environmental data when
applying for route authority.’ The public, on the other hand, will
be given an expanded role in raising environmental issues.‘ The
new rule affects the deregulation policies of the Board® and Con-
gress,’ and raises doubts as to the continued viability of NEPA
in the light of the Carter Administration policy which seeks to
reduce paper work and avoid delays resulting from environmental

1 Part 312, CAB Docket No. 32,602 (Feb. 28, 1980), 45 Fed. Reg. 16,132
(1980) (revising CAB’s environmental regulation, 14 C.F.R. § 312 (1975)),
The rule has been changed to “adjust for the Board’s new policies and experience
gained since the regulation was first adopted and take into account the Council
on Environmental Quality’s new regulation.” Proposed Reissuance of Part 312,
44 Fed. Reg. 45,637 (1979) [hereinafter cited as Proposed Rulemaking].

2 Part 312, 45 Fed. Reg. 16,132, 16,133 (to be codified at 14 CFR. §
312.11(c)). See text accompanying notes 103-05 infra.

3 Proposed Rulemaking, supra note 1, at 45,638. See note 107 infra, and
accompanying text.

4 Proposed Rulemaking, supra note 1, at 45,639. See text accompanying notes
115-20 infra.

S Board policy favoring competition is clearly demonstrated by the decision
to allow multiple permissive awards of route authority. See note 53 infra.

¢ The deregulation policy of Congress is expressed in the Airline Deregulation
Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705 (amending 49 U.S.C. §§ 1301-
1542 (1976) (codified at 49 US.C.A. §§ 1301-1542 (Supp. 1979)), which
streamlines certification procedures and creates new avenues of entry into exist-
ing markets. See text accompanying notes 67-84 infra.
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investigation.” This statute note examines the statutory policy of
the Airline Deregulation Act of 1978 (ADA)® and the regulatory
policy of the Council on Environmental Quality Guidelines of
1979 (New CEQ Guidelines),” both of which precipitated the
new rule. It also considers the effect of the rule on the policy
underlying NEPA."

I. BACKGROUND OF THE ENVIRONMENTAL RULE

Since its inception under the Civil Aeronautics Act of 1938,
and more clearly under the Federal Aviation Act of 1958 the
CAB has been the federal agency responsible for the economic
regulation of the airline industry.” The language of the Federal
Aviation Act empowers the CAB to regulate fares and market

" See Executive Order 11,991, 13 C.F.R. § 808 (1977) and text accompanying
notes 87 and 88 infra.

¢ Airline Deregulation Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705 (1978)
(codified at 49 U.S.C.A. §§ 1301-1542 (Supp. 1979)).

® Council on Environmental Quality Regulations Implementing the National
Environmental Policy Act Procedures, 40 C.F.R. §§ 1500-1508 (1979) [herein-
after cited as New CEQ Guidelines]. These new regulations recommend changes
in the procedures followed by administrative agencies of the federal government
in preparing environmental impact statements. See text accompanying notes
89-94 infra.

1 National Environmental Policy Act of 1969, 42 US.C. §§ 4321, 4331
(1976). NEPA requires that every federal agency consider the environmental
impact of decisions governing major federal actions. Each agency must set its
own standards to determine whether an action is “major” and its environmental
effect significant. See Burger, Miami-Los Angeles and NEPA: The Use of the
National Environmental Policy Act of 1969 as an Anticompetitive Weapon, 42 J.
AR L. & CoM. 529, 530-35 (1976); McGarity, The Courts, the Agencies and
NEPA Threshold Determinations, 55 Tex. L. Rev. 801, 842-47 (1977) (dis-
cussing the difficulty of establishing standards for “major” and “significant”)
[hereinafter cited as McGarity]. See text accompanying notes 20-24 infra.

' Civil Aeronantics Act of 1938, ch. 601, 52 Stat. 973 (1938) (current ver-
sion at 49 U.S.C.A. §§ 1301-1542 (Supp. 1979)). See generally R. BURKHARDT,
THE CiviL AERONAUTICS BOARD 3 (1974) [hereinafter cited as R. BURKHARDT].

1249 US.C. §§ 1301-1542 (1976). The Federal Aviation Act recodified the
general economic regulatory authority of the CAB and established the Federal
Aviation Agency to take over the safety regulation that was previously a CAB
responsibility. R. BURKHARDT, supra note 11, at 15, 208.

1849 US.C. § 1302(b) (1976) declares the policy of the Federal Aviation
Act to be: “[tlhe regulation of air transportation in such manner as to recog-
nize and preserve the inherent advantages of, assure the highest degree of safety
in, and foster sound economic conditions in, such transportation . . . .” Id. See
R. BURKHARDT, supra note 11, at 3, 15; Dupre, A Thinking Person’s Guide to
Entry/Exit Deregulation in the Airline Industry, 9 Transp, L.J. 273, 274 (1977)
[hereinafter cited as Dupre].
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entry” as the means of promoting “sound economic conditions
and “adequate, economical and efficient service™ but gives no ex-
press power or mandate to protect environmental values through
its procedures.” Under judicial construction of the Act, however,
the implied responsibility to consider environmental issues has
been added as an element to be weighed in the certification
process.”

Environmental protection became an express responsibility of
the Board with the passage of NEPA in 1969.” In a national effort
to protect and enhance the environment, the Act sets forth goals
and procedures for all federal agencies to follow.™ It directs agen-
cies to investigate and analyze the environmental consequences of
their plans and decisions” and to inform the public through the
preparation and distribution of an “environmental impact state-
ment” (EIS)* prior to final action. Agencies are required to

1449 US.C. § 1482 (1976) provides the CAB with the power to regulate
fares; 49 US.C. § 1371 (1976), as amended by Pub. L. No. 95-504, 92 Stat.
1705 (1978), provides for market entry procedures. “No air carrier shall engage
in any air transportation unless there is in force a certificate issued by the Board
authorizing such air carrier to engage in such transportation.” Id. See Dupre,
supra note 13, at 276.

1549 U.S.C. § 1302(b) (1976). See note 12 supra.

81d, § 1302(c). See note 12 supra.

17 See, e.g., 49 US.C. § 1371(d) (1976), as amended by Pub. L. No. 95-504,
92 Stat. 1705 (1978) which requires that a carrier be “fit, willing and able” and
the authority sought be “consistent with the public convenience and necessity.”
1d.

18 Palisades Citizens Ass'n v. CAB, 420 F.2d 188 (D.C. Cir. 1969). In a
suit brought by an environmentalist group to demand the right to intervene in
a proceeding to authorize helicopter service in the Washington, D.C.-Baltimore
area, the court ruled that “questions of environmental impact are proper ‘public
interest’ questions in the Board’s certification inquiry.” Id. at 192.

1942 US.C. §§ 4321-4334 (1976).

20]d. § 4321. The purpose of NEPA is to “prevent or eliminate damage to
the environment.” Id. Section 4331 sets forth the policy that the “Federal Gov-
ernment [is] to use all practicable means, consistent with other . . . considera-
tions of national policy, to improve and coordinate Federal plans, functions,
programs and resources” to meet the environmental goals of NEPA. Id. § 4331.

2t See 42 US.C. § 4332(2)(A) (1976).

221d. § 4332(2)(C). The purpose of the EIS is to bring information concern-
ing adverse effects, irretrievable commitments of resources and alternatives avail-
able in any “major federal action significantly affecting the human environ-
ment” to the attention of both government officials and the public. Id. See Burger,
supra note 10, at 530-35; McGarity, supra note 10, at 804.

# See McGarity, supra note 10, at 805-07. The informational function of
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adopt procedures that “insure that presently unquantified environ-
mental amenities and values may be given appropriate considera-
tion in decision-making along with economic and technical con-
sideration.”™ The Act functions to increase knowledge and aware-
ness of negative environmental effects but it does not provide a
ban on government actions that potentially threaten the environ-
ment.”

Soon after NEPA became effective in January, 1970,” President
Nixon issued an Executive Order establishing the Council on En-
vironmental Quality (CEQ) to assist other federal agencies in
their efforts to include environmental values in the decision-making
process.” The first EIS guidelines for federal agencies were adopted
by the CEQ in 1971.* At the same time, the courts were providing
federal agencies with interpretations of the extent of their re-
sponsibility for environmental protection and emphasizing the
necessity of following statutory form in preparing statements.”
In Calvert Cliffs Coordinating Committee v. AEC,® the court
ruled that a federal agency must take the initiative in considering
the environmental consequences at every stage of the decision-
making process,” and prepare a detailed statement of the environ-

NEPA is based on “a profound though perhaps naive hope that the political
process will produce the right result if all relevant facts are before the public.”
Id. at 807.

#42 US.C. § 4332(2)(B) (1976) (emphasis added).

25 See Burger, supra note 10, at 531: “Congress did not say that if a Fed-
erally funded highway will destroy a park the road may not be built.” See
generally McGarity, supra note 10.

42 US.C. § 4321 (1976).

7 Executive Order 11,514, 3 C.F.R. § 902 (1966-1970 Compilation). The
President ordered all federal agencies to initiate procedures needed to direct their
policies, plans and programs to meet national environmental goals and established
the CEQ as mandated in NEPA. See 42 U.S.C. § 4331, quoted at note 20 supra.

28 CEQ Guidelines, 40 C.F.R. § 1500 (1971) set forth procedures to be fol-
Jowed by federal agencies in the preparation, use and distribution of environ-
mental impact statements.

2 See Calvert Cliffs’ Coordinating Comm. v. AEC, 449 F.2d 1109, 1114-15
(D.C. Cir. 1971). The court rejected the procedural rules adopted by the Atomic
Energy Commission to implement NEPA in licensing nuclear power projects be-
cause the agency refused to consider environmental questions if states and local
agencies had already approved the project under their own environmental stand-
ards. Id. at 1123. Accord, Citizens Airport Comm. v. Volpe, 351 F. Supp. 52
(E.D. Va. 1972); Annot., 17 A.L.R. Fed. 33 (1973).

30449 F.2d 1109 (D.C. Cir. 1971).

$1d. at 1119.
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mental impact and alternative courses of action.” The CAB
followed these mandates of Congress, the courts, and the execu-
tive branch in issuing the original Part 312 of its administrative
regulations. This action brought the Board’s procedures in line with
NEPA and the guidelines issued by the CEQ for the prepara-
tion of environmental impact statements. This rule sets a minimum
level of environmental investigation for all air carrier licensing
proceedings.® The threshold for further environmental study was
established by specifically identifying a number of significant
effects,® as well as certain Board actions, which the Board had
determined to have a potential for serious impact on the environ-
ment.” Significant environmental effects included air and noise
pollution; destruction or derogation of recreational, historical,
cultural, educational or scientific areas; adverse aesthetic or visual
effects; and detriments to safety.”

The environmental study requirement could be satisfied by a
finding, based on certain preliminary documents, that an EIS was
not needed. The initial document, an “environmental evaluation,”
forecast the effects of proposed service. It was prepared and sub-
mitted by every airline applying for certification to serve a new
market.” Part 312 set out the data required and allowed the use

3Jd. at 1115, 1117-18. In Calvert Cliffs, the court ruled that NEPA enabled
the Atomic Energy Commission to consider nonradiological data in the licensing
procedure. Id. at 1112, 1119. NEPA empowers agencies to protect the environ-
ment even though the enabling legislation does not. McGarity, supra note 10,
at 864-65.

33 Implementation of NEPA, 14 C.F.R. § 312 (1979), established as Board
policy the preservation and enhancement of the environment by viewing “tradi-
tional policies and missions in the light of national environmental objectives.”
Id. § 312.4(b).

# 14 C.FR. § 312.12 (1979).

SId. § 312.10(a).

3B Id. § 312.9-10. Certain other proceedings, especially actions resulting in
first-time, increased or reduced service, as well as service that may impact
a park or national monument, service likely to have highly “controversial” en-
vironmental impact, and rulemaking or legislative proposals which might cause
similar changes in service were also identified as requiring environmental evalua-
tion. Id. § 312.9(a)(2).

3TId. § 312.10(a).

3BId. § 312.12. An environmental evaluation contained: descriptions of
existing and proposed service including number of flights, times of arrival
and departure; type of aircraft; block hours per flight; a profile of the air-
ports to be used; description of impact on resources; forecast of additional
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of standard formulas in the Screening Tests”™ to determine the
threshold levels of noise and air pollution which would trigger fur-
ther environmental investigation.” Using information available
from the Federal Aviation Administration and their own sources
and experience, many airlines developed the computer capability
to produce environmental evaluations routinely.” After reviewing
the evaluation, the responsible CAB official” either issued a sum-
mary notice stating that he found no environmental consequences
(the “environmental rejection”)® or he required an “environ-
mental assessment”™ to supplement the information available to
him. Based on the assessment, the official issued either an “environ-
mental negative declaration”® or a finding that a draft EIS must
be prepared.” Federal and local governmental agencies, as well as

passengers to be carried; and the results of the Noise Screening Test and Pollu-
tants Screening Test. Id.

®Id. § 312 App. I(A), (B).

“The Screening Tests establish a percentage increase in pollutants and
an acreage increase in noise which proposed service must exceed in order to
require an EIS. Id.

“ Interview with Gary A. Barron, Vice-President for Corporate Services,
Southwest Airlines, at Dallas, Tex. (Feb. 2, 1980).

“* Part 312 designated the Director of the Bureau of Fares and Rates and
the Director of the Bureau of Operating Rights or their designees as the “re-
sponsible officials” in the preparation of environmental documents. 14 C.F.R.
§ 312.8(a) (1979). That responsibility is currently performed by the Bureau of
Domestic Aviation. See, e.g., Brief of the Bureau of Domestic Aviation to the
Board, Interstate Service to Love Field, CAB Docket Nos. 34,582, 32,711, and
33,019 (Aug. 16, 1979).

%14 CF.R. § 312.13(b) (1979).

“JId. § 312.14(b). The environmental assessment “will contain sufficient in-
formation to enable the responsible official to begin preparation of a draft en-
vironmental impact statement.” Id.

% Id. § 312.14(b). The responsible official prepared an environmental negative
declaration when he found that an action raising legitimate environmental con-
cerns would not have a significant effect on the environment under the standards
of 14 CFR. § 312.10(a) (1978). Id. See note 25 supra.

“ 14 C.FR. § 312.13(c) (1978).

Draft statements shall set forth in detail: (1) The environmental
impact of the proposed or contemplated action; (2) any adverse
environmental effects which cannot be avoided . . .; (3) alternatives
to the proposed or contemplated action; (4) the relationship be-
tween local short-term uses of man’s environment . . . and . . .
long-term productivity; and (5) any irreversible or irretrievable
commitments of resources which would be involved in the . . .
action should it be implemented.

Id. § 312.14(c).
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private groups and individuals,” had forty-five days to submit their
comments after a draft EIS was filed.” The comments were at-
tached to a final EIS* which was filed with the Board prior to any
hearing or final decision on the Board action which had precipi-
tated the EIS.*

Since 1975, Board actions under Part 312 have rarely required
the preparation of an EIS.* Of nearly one hundred cases heard
by the Board, only five were determined to require statements.”
Three of the cases™ involved multiple awards of route authority,
a major procedural change instituted by the Board as part of its
policy of deregulation.” Under this new procedure, which was in-
troduced in the Oakland Service Case,® the Board considered
granting certificates to many airlines for permissive authority to
serve several markets, consolidating these decisions in one pro-
ceeding.”” The environmental evaluations submitted by each air-
line indicated only the impact of its own anticipated activity,
based on an illustrative proposal rather than on intended service.”

“71d. § 312.14(d). The emphasis was on contacts with other federal agencies
and local governmental bodies for environmental input to supplement data pro-
vided by airline applicants; public hearings were not normally held for the formu-
lation of documents. Id. § 312.15.

“Id. § 312.14(e).

“®1d. § 312.14(f). From this stage to the end of the proceeding, although
further supplementation of the EIS was possible, it was termed the final EIS. Id.

%0 The draft EIS must have been on file ninety days, and the final EIS thirty
days prior to final Board action; the final EIS must have been on file fifteen days
before any hearing on it. Id. § 312.16(b).

51 proposed Rulemaking, supra note 1, at 45,638.

52 Id. See notes 53, 59, 60 infra.

53 Chicago-Midway Low-Fare Route Proceeding, CAB Order No. 78-8-203
(Aug. 31, 1978); Oakland Service Case, CAB Order No. 78-4-121 (Apr. 19,
1978); Caribbean Area Service Investigation, CAB Order No. 78-3-114 (Mar. 23,
1978).

%4 See Oakland Service Case, CAB Order No. 78-4-121 (Apr. 19, 1978) (a
definitive discussion of the legal, economic and policy issues raised by the pro-
cedural change to an open entry policy). The prevailing policy of the last forty
years required the comparative selection of one carrier per market in each route
proceeding. Id. at 3.

S Id.

% See, e.g., Caribbean Area Service Investigation, CAB Order No. 78-3-114
(Mar. 23, 1978) which involved the application of seventeen airlines for most
of the United States-Caribbean and intra-Caribbean markets.

57 E.g., Oakland Service Case, CAB Order No. 78-9-96, Attachment H at 1
(Sept. 21, 1978); Chicago-Midway Low-Fare Route Proceeding, CAB Order No.
78-7-41, at 11 (July 12, 1978).



1122 JOURNAL OF AIR LAW AND COMMERCE [45

Independent study by the Board, resulting in the preparation of
an EIS, was necessary to determine the cumulative effects of pos-
sible multiple awards.*” The Chicago-Midway Low-Fare Route Pro-
ceeding required that the Board investigate not only the environ-
mental impact of proposed service by newly-organized airlines,
but also the possible diversion of flights from O’Hare Airport.”
A fourth case involved first-time jet service to Lake Tahoe® and
a fifth case pertained to an air carrier agreement to limit and
allocate frequencies in transcontinental markets.” Most applica-
tions for routine authority involved the addition of a few flights to
a market already served by a number of daily flights by similar
aircraft, causing only slight increases in the levels of noise and
air pollution.”

II. STATUTORY AND ADMINISTRATIVE CONFLICTS

In May, 1978, National Airlines, concerned that multiple per-
missive award proceedings would render the Part 312 environ-
mental evaluations useless, petitioned the CAB for a new rule-
making to address the problem of analyzing the cumulative effect
of multiple awards.” The anticipated passage of the Airline De-

58 Oakland Service Case, CAB Order No. 78-10-78, at 2 (Oct. 19, 1978);
Chicago-Midway Low-Fare Route Proceeding, CAB Order No. 78-7-41, at
61-67 (July 12, 1978). Applicants’ evaluations also fail to consider incumbents’
responses to the route awards. Proposed Rulemaking, supra note 1, at 45,638.

5 Chicago-Midway Low-Fare Route Proceeding, CAB Docket No. 30,277
(Aug. 31, 1978) (dissenting opinion of Richard O’Melia).

% ILake Tahoe Service Investigation, CAB Order No. 78-5-77 (May 12, 1978).
The CAB granted certification conditional on the use of Lockheed Electra (non-
jet) aircraft or other aircraft permitted under the environmental regulations of
the California Public Utility Commission. Id. at 3.

81 Capacity Reduction Agreements Case, CAB Docket No. 22,908 (1973).
The CAB has indicated that this type of action, involving agreements not to
compete, is against current policy, and unlikely to be repeated. Proposed Rule-
making, supra note 1, at 45,638.

2 See Virginians for Dulles v. Volpe, 344 F. Supp. 573 (E.D. Va. 1972),
rev’d on other grounds, 541 F.2d 442 (4th Cir. 1976); Burger, supra note 10, at
538-40. Burger argues that CAB actions cannot have a significant impact on
the environment, and that the Federal Aviation Administration and the Environ-
mental Protection Agency have more direct control over the environmental
effects of aircraft operations. Id.

% Advanced Notice of Rulemaking, 43 Fed. Reg. 38,025 (1978). The Board
recognized National’s concern as one factor leading to a revision of Part 312. Id.
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regulation Act* and adoption of new guidelines by the Council
on Environmental Quality” added further impetus for change.
The CAB issued an advance notice of proposed rulemaking in
August, 1978, which recognized the necessity for changes in Part
312.%

The Airline Deregulation Act, passed in October, 1978, amend-
ed the Federal Aviation Act of 1958 to facilitate market entry
through a streamlined certification procedure.” It also created two
new route application procedures, the Automatic Market Entry
(AME)® and the Unused Authority Procedure (dormant author-
ity).” The burden of proof is shifted from the airlines applying
for certification and requires that parties opposed to the certifica-
tion prove that the grant of authority is inconsistent with the public
convenience and necessity.” The Board is required to issue AME
certificates within sixty days unless it finds the applicant is not
“fit, willing and able.”” Under extraordinary circumstances the
Board may issue an emergency rule modifying the AME program
to “prevent harm to the national air transportation system.”” Any

% Airline Deregulation Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705 (1978)
(codified at 49 U.S.C.A. §§ 1301-1542 (Supp. 1979)).

% New CEQ Guidelines, supra note 9.

% The Board announced that Part 312 would be revised after the new CEQ
Guidelines were adopted and experience under the ADA could be reviewed.
43 Fed. Reg. 38,025 (1978).

7 Airline Deregulation Act of 1978, Pub. L. No. 95-504, § 401, 92 Stat. 1705
(1978) (codified at 49 U.S.C.A. § 1371 (Supp. 1979)). “The Board shall pro-
mulgate rules establishing simplified procedures for (A) the disposition of appli-
cations for a certificate to engage in air transportation . . .” 49 US.CA. §
1371(p)(1) (Supp. 1979).

%8 The AME provision allows each certificated carrier to apply in January of
1979, 1980 and 1981 for authority to provide round trip service between two
chosen points. 49 U.S.C.A. § 1371(d)(7) (Supp. 1979). See note 71 infra.

% Airlines may apply for authority to serve routes to which the certificated
airline has failed to provide minimum service of five round trips per week for
at least thirteen weeks during any twenty-six week period. 49 US.CA. §
1371(d)(5) (Supp. 1979).

7 Under the Federal Aviation Act the applicant airline was required to
prove that the authority to be awarded was “required by public convenience and
necessity.” 49 U.S.C. § 1371(d) (1976).

149 US.CA. § 1371(d)(7)(A) (Supp. 1979). The fitness standard is a
measure of financial viability only. See Southwest Airlines AME Investigation,
CAB Order No. 79-9-192 (Sept. 28, 1979).

™ Airline Deregulation Act of 1978, Pub. L. No. 95-504, § 401(d)(7)(D),
92 Stat. 1705 (1978) (codified at 49 US.C.A. § 1371(d)(7) (D) (Supp. 1979)).
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application submitted pursuant to the Unused Authority provision
is presumed to be consistent with the public convenience and
necessity, and must be granted within fifteen days.”

The mandatory language of the statute leaves little room for
the CAB to exercise its discretion in granting the authority under
the two new entry provisions.” The Senate Transportation Com-
mittee, reporting on the proposed AME program, characterized
it as a “mechanism through which eligible carriers will be able
to enter a limited number of new routes automatically and without
CAB review.”™ In the recent CAB order granting the application
of Southwest Airlines to serve the Dallas Love Field-New Orleans
route under the AME procedure, the Board held that environ-
mental arguments “have no bearing on the AME authority”™
because Congress has determined that the AME applications shall
be granted by ministerial action of the Board.” Public conven-
ience and necessity are not at issue in these new certification pro-
cedures,” and the time limits for final action by the Board are too
short to allow for the preparation of environmental documents.”

The procedural regulations adopted by the CAB implementing
the provisions of the ADA™ reflect the Board’s position that Con-

This limited exception is not related to environmental issues. See Southwest Air-
lines AME Investigation, CAB Order No. 79-9-192 (Sept. 28, 1979).

7 Airline Deregulation Act of 1978, Pub. L. No. 95-504, § 401(d) (5) (F) (ii),
92 Stat. 1705 (1978) (codified at 49 U.S.C.A. § 1371 (Supp. 1979)).

" The AME section provides: “Not later than the sixtieth day . . . the Board
shall issue a certificate to the applicant. . . .” 49 US.C.A. § 1371(d)(7)(B)
(emphasis added). The unused authority provision states “the Board shall issue
a certificate to the first applicant who . . . submits an application which certifies
that its aircraft meet all requirements established by the Secretary of Trans-
portation . . . and that it is able to conform to the rules, regulations and re-
quirements of the Board . . . .” (emphasis added). Id. § 1371(d)(5)(A). See
text accompanying note 73, supra.

8. Rep. No. 631, 95th Cong., 2d Sess. 58-59 (1978).

™ Southwest Airlines AME Investigation, CAB Order No. 79-9-192, at 8
(Sept. 28, 1979).

Id. at 6.

¢ See text accompanying notes 62 and 63 supra.

™ See, e.g., Southwest Airlines AME Investigation, CAB Order No. 79-9-192
(Sept. 28, 1979). The final order, delayed by the Administrative Law Judge and
the Board on environmental grounds, was issued seven months after the statutory
deadline for certification. Id., see Airline Deregulation Act of 1978, Pub. L. No.
95-504, § 401(d)(7)(B), 92 Stat. 1705 (1978) (codified at 49 US.CA. §
1371(d)(7) (B) (Supp. 1979)).

% 14 C.F.R. §§ 321, 322 (1979).
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gress did not intend for environmental issues to be considered in
granting AME or dormant authority.” Thus, in direct conflict
with the original Part 312,” the new regulations expressly pro-
vide that environmental evaluations are not required of appli-
cants.* These contradictory CAB rules point to the policy con-
flict between the ADA and NEPA. The desire of the Ninety-fifth
Congress to accelerate agency action to promote the public interest
in airline competition® is in conflict with the decision of the Ninety-
first Congress to slow down agency actions to protect the environ-
ment and the public interest in the full disclosure of environmental
information.® The need to resolve these conflicts in policy and
express regulatory provisions was one of the precipitating factors
in the proposed rulemaking.”

A second source of conflict arose from President Carter’s deci-
sion to adopt an administrative policy of reducing the burden of
governmental paper work on the economy.” In his executive order
of May 24, 1977, he directed the Council on Environmental
Quality to develop new regulations under the NEPA with a goal
of making the process more useful to decision-makers and the
public and less burdensome to regulated industries.” The CEQ
subsequently issued guidelines implementing the President’s direc-
tives, effective July 31, 1979.” The new CEQ guidelines suggest
that agencies revise their environmental regulations to include
criteria for identifying categories of actions that either will or will

81 See Southwest Airlines AME Investigation, CAB Order No. 79-9-192, at 8
(Sept. 28, 1979). Proposed Rulemaking, supra note 1.

8 See note 38 supra, and accompanying text.

8 Unused Authority Procedure, 14 C.F.R. § 321.5 (1979) and AME Pro-
cedure, 14 CF.R. § 322.7 (1979). Both regulations state: “Notwithstanding any
provision of Part 312 . . . a person filing an application under this subpart is
not required to file an environmental evaluation . . . with the application.”
(emphasis added).

% See Dubuc, Significant Legislative Developments in the Field of Aviation
Law, 45 J. Ar L. & Com. 1, 21-25 (1979) for a general analysis of the policy
underlying the Airline Deregulation Act of 1978.

85 See McGarity, supra note 10, at 804-07.

8 Proposed Rulemaking, supra note 1, at 45,637.

87 Executive Order 11,991, 13 CF.R. § 808 (1977).

88 Id.

8 40 C.F.R. §§ 1500-1508 (1979).
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not normally require environmental investigation.” Emphasizing
the informational function of the EIS,” the new guidelines direct
agencies to “concentrate on issues that are truly significant to the
action in question.”” In addition, the new guidelines require that
agencies invite public participation in providing, as well as com-
menting on, information.” The CEQ also suggests various mea-
sures which agencies may employ in reducing delay caused by
compliance with NEPA.*

II1. T NEwW RULE

Faced with changes in congressional and Board policies defin-
ing the regulatory role of the CAB, conflicts among the procedural
regulations, and the need to conform to the President’s policy of
reducing the burden and delay associated with NEPA procedures,
the CAB proposed to reissue Part 312 as a new regulation.” The
new rule reduces the informational burden on the airlines by elimi-
nating the requirement that airlines prepare an environmental
evaluation for submission with every application for route author-
ity.” Instead, airlines will be required to provide necessary infor-
mation to the CAB staff on request.” Another provision establishes

% Agencies are to “reduce paperwork [byl using categorical exclusions to
define categories of actions which do not . . . have a significant effect on the
human environment . . .” Id. § 1500.4(p). Such procedures shall include: “specific
criteria for and identification of those typical classes of action (i) which normally
do require environmental impact statements.” Id. § 1507.3(a) (2) (i).

? “NEPA procedures must insure that environmental information is avail-
able to public officials and citizens before decisions are made and before actions
are taken.” Id. § 1500.1(b).

%2 Id.

®J1d. § 1506.6(a)-(f). The regulation requires public involvement through
giving public notices, holding hearings and soliciting information from the public.
Id.

% Agencies are urged to reduce delay by establishing time limits using cate-
gorical exclusions to exempt certain types of actions and using a “finding of
no significant effect” to eliminate the EIS requirement. Id. § 1500.5(¢), (k), (1).

% Proposed Rulemaking, supra note 1. The final rulemaking reflects the same
policy as the proposed rulemaking, but uses more explanatory language. 45 Fed.
Reg. 16,132 (1980).

% Proposed Rulemaking, supra note 1, at 45,638. The Board states that the
evaluations *“have served their purpose and should no longer be routinely required.”
Id. See note 38 supra, describing the content of an environmental evaluation.

°Part 312, 45 Fed. Reg. 16,132, 16,134 (1980) (to be codified at 14 C.F.R.
§ 312.15).
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categories of action that will or will not require environmental
investigation,” starting with the premise that many Board actions
will not normally require the preparation of an EIS.” A designated
responsible CAB official will prepare an “environmental assess-
ment’™® for those actions in which “the Board has decision-making
power™ and

(a) that involve first time service by air carriers to an airport;
(b) that involve first time service to an airport by jet, SST, heli-
copter or V/STOL; or (c¢) that would substantially increase the
scope of operations at an airport, such as an increase in total daily
operations by more than 25 percent.'”

The rule includes a list of actions which normally do not
require the preparation of any type of environmental document.”
Among them are ministerial acts™ of the Board and other ac-
tions causing minimal reduction or changes in service. The
Board’s objective in setting out these categories of actions is to
“create a rebuttable presumption that none of the Board’s actions
other than authorization of first time services and first time authori-
zation of specified types of equipment, significantly affect the en-
vironment.”*

% Jd. (to be codified at 14 C.F.R. § 312.11(a)(1)-(10)). See text accom-
panying note 79 supra, for corresponding requirement in the CEQ Guidelines.

% 45 Fed. Reg. 16,132, 16,133 (1980) (to be codified at 14 C.F.R. § 312.11(a)).

1 Under the proposed rule the environmental assessment shall include dis-
cussions of the need for the proposal, alternatives, environmental impact of both
proposal and alternatives and the names of agencies and persons consulted in
preparation of the assessment. Id. (§ 312.4). See note 44 supra.

101 part 312, 45 Fed. Reg. 16,132, 16,133 (1980) (to be codified at 14 C.F.R.
§ 312.10). Discretionary actions are those where the Board determines public
convenience and necessity, as distinguished from ministerial actions such as
granting AME certificates. See text accompanying notes 74-77 supra.

- Part 312, 45 Fed. Reg. 16,132, 16,133 (1980) (to be codified at 14 CF.R.
§§ 312.10(a)-(c)).

103 45 Fed. Reg. 16,132, 16,133 (1980) (to be codified at 14 C.F.R. § 312.11)
provides that actions which do not require the preparation of an environmental
impact statement are those in which the Board’s role is ministerial, such as regis-
tering air taxis and air freight forwarders and granting dormant or automatic
market entry.

104 Suspension of authority, termination of authority, the granting of emer-
gency, temporary authority, authorizing service to airports already receiving
the same type of service, rate-setting and actions impacting points outside the
United States are listed in section 312.11(a)(2)-(10) as actions not requiring
environmental investigation. Id.

195 proposed Rulemaking, supra note 1, at 45,639.
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The CAB has changed the types of determinations respon-
sible officials, or ultimately, the Board, may make with respect
to the environment.” Having eliminated the “environmental
evaluation™” and the “environmental rejection,”® and limiting
the “environmental assessment” to specific types of cases,” the
Board sets out procedures to be followed in those cases where the
responsible official finds sufficient impact to require an EIS.™
Once prepared, a draft EIS must be filed and distributed to inter-
ested governmental agencies and private groups or persons.™
There is no time limit for submission of comments, but ninety
days must elapse from the date notice is published of filing be-
fore the Board can take final action.”® A final EIS must be on
file thirty days from the date the Federal Register gives notice of
filing before final Board action which will have significant impact
on the environment.” On the other hand, the responsible official
may find that an action raising legitimate environmental concerns
does not require an EIS and he may issue a “Finding of No Sig-
nificant Impact.”"*

Public participation is encouraged through provisions that in-
vite input at an early stage in the certification process.”™ The re-

198 Compare 45 Fed. Reg. 16,132, 16,133 (1980) (to be codified at 14 C.F.R.
§§ 312.15-.18), with 14 C.FR. § 312.13-.14 (1979).

197 See note 38 supra. Although not expressly eliminated, the environmental
evaluation is not included in the new rule.

18 See note 43 supra. While it is not expressly eliminated, the environmental
negative declaration is not carried over in the new rule.

1 See text accompanying notes 100-02 supra.

110 The new section 312.15 requires that the responsible official make the
initial determination of significant impact. He may require information from
applicants or other persons. Section 312.5(a) designates the Bureau directors as
the responsible officials. 45 Fed. Reg. 16,132, 16,133 (1980).

111 Sections 312.18-.20 set out the filing and distribution requirements for
environmental impact statements. Id.

12 The time limits in new section 312.20(c¢) for filing and using the EIS are
the same as in the old regulation unless “earlier action is required to comply
with the Board’s statutory mandates.” Id. See note 50 supra.

1345 Fed. Reg. 16,132, 16,134 (1980) (to be codified at 14 CFR. §
312.20(c)). See note 112 supra.

11445 Fed. Reg. 16,132, 16,133 (1980). See note 94 supra.

15 To maximize the public’s involvement, section 312.13(a) requires public
notice when an action is proposed. 45 Fed. Reg. 16,132, 16,133 (1580). Under
the original regulation the first opportunity for public participation was after
the publication of a draft EIS. 14 C.F.R. § 312.15 (1979).
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sponsible official is required to notify agencies, groups and persons
who may have an interest when an action is proposed that may
be “highly controversial on environmental grounds.”'* Any person
may present the Board with any information he believes demon-
strates that an action will significantly affect the environment,
stating the source of the information relied upon, assumptions
used and justification for their use, and the base period to which
the proposed action is compared.”” Public notice of the availability
of a draft EIS must appear in the Federal Register and the news
media,” and copies of the draft must be distributed to agencies and
persons who have indicated an interest in receiving one.” In addi-
tion, every EIS prepared under the new rule will include an ex-
planation of the public’s right to appeal final Board decisions.™

IV. EFFECTS OF THE NEW RULE

The new rule incorporates procedures instituted under the
ADA which have already been exempted from environmental
analysis by other CAB regulations.”™ By categorizing these new
procedures with others which will not require environmental study
under the new rule,” the CAB has eliminated a major conflict
among its own regulations™ and brought its environmental rule
in line with the policy of economic deregulation. The rule ex-
pressly distinguishes Board actions which are ministerial™ from

118 45 Fed. Reg. 16,132, 16,133 (1980) (to be codified at 14 C.F.R. § 312.13).
In addition, the Board proposes to facilitate public input by discontinuing the
use of air and noise pollution screening standards in a future notice. Proposed
Rulemaking, supra note 1, at 45,638 n.7.

1745 Fed. Reg. 16,132, 16,133 (1980) (to be codified at 14 CFR. §
312.14(b)).

118 News releases are required in section 312.13(a). Id.

119 Section 312.13(a) states that agencies to receive copies include the EPA,
federal agencies having expertise or jurisdiction by law, state and local agencies
authorized to develop and enforce environmental standards, and appropriate state
and regional clearinghouses. Id. ’

120 This provision in section 312.18(b) encourages public pursuit of environ-
mental issues throughout the certification process. Id.

121 See note 82 supra.

122 See notes 103-05 supra, and accompanying text.

123 See text accompanying notes 81-83 supra.

12445 Fed. Reg. 16,132, 16,133 (1980) (to be codified in 14 CF.R. §
312.11(a)(1)). Proposed Rulemaking, supra note 1, at 45,639.
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those that are discretionary,” in accordance with the ADA™
and recent Board action under it."” Added flexibility in EIS filing
deadlines to meet statutory time limits” makes the new rule re-
sponsive to the ADA requirement that the Board expedite certifi-
cation proceedings.” In eliminating the environmental evaluations,
the Board is recognizing that these documents, which analyze the
noise and air pollution resulting from the minimum new service
contemplated by one airline, are not reliable in multiple-award
proceedings under the regime of deregulation.’®

The adoption of the rule brings the CAB environmental regu-
lation in line with the Administration’s policies set out in the
CEQ guidelines: reduced paper work, less delay, and concentra-
tion on significant environmental effects.” Paper work is reduced
by eliminating the airlines’ environmental evaluations' and re-
stricting environmental investigation to limited categories of ac-
tions'™ which present potentially significant environmental issues.
Delay is reduced by exempting ministerial actions of the Board
from the environmental procedures,’* and making the time limits
for filing statements and acting on them more flexible.™

The CEQ guidelines also call for increased public participa-
tion in environmental procedures.” In compliance with this policy,
the Board has established standards for raising environmental ob-
jections that may allow the public to present evidence without re-
gard to current thresholds and methodologies.”” The proposed

123 45 Fed. Reg. 16,132, 16,133 (1980) (to be codified at 14 C.F.R. § 312.10).

126 Airline Deregulation Act of 1978, Pub. L. No. 95-504, § 401(d), 92 Stat.
1705 (1978) (codified at 49 U.S.C.A. § 1371(d) (Supp. 1979)). See text accom-
panying note 77, supra.

127 See Southwest Airlines AME Investigation, CAB Order No. 79-9-192
(Sept. 28, 1979).

12845 Fed. Reg. 16,132, 16,134 (1980) (to be codified at 14 CFR. §
312.20(¢)).

122 See note 67 and text accompanying notes 67-73 supra.

13 See text accompanying note 58 supra.

131 See text accompanying notes 87-94 supra.

132 See text accompanying note 96 supra.

133 See text accompanying notes 100-05 supra.

134 See notes 103-05 supra, and accompanying text.

135 See note 112 supra.

138 See note 93 supra.

137 See notes 116 and 117 supra, and accompanying text. Currently, environ-



1980] CASENOTES AND STATUTE NOTES 1131

rule also includes provisions for public notice and public hearings
that clearly reflect the CEQ mandate.”

In exempting most CAB certification procedures from any type
of environmental study, the rule raises questions of statutory
and policy conflict with NEPA.”® NEPA mandates that federal
agencies not only include environmental values in their deci-
sion making, but also that they prepare detailed environmental
statements to inform the public, as well as governmental agencies
whose interests are affected by “major Federal actions significantly
affecting the quality of the human environment.”* In calling for
the gradual deregulation of the airline industry, Congress enacted
a statute that restricts the powers of the Board to the point where
the requirements of NEPA cannot be fulfilled.” This statutory
conflict between NEPA and the ADA may be resolved by the
provision of NEPA which requires compliance only to “the fullest
extent possible.”* The current CEQ guidelines define that phrase
as meaning that each agency shall comply with NEPA unless
“existing law applicable to the agency’s operations expressly pro-
hibits or makes compliance impossible.”** The CAB therefore may
fully comply with the ADA and subjugate environmental objectives
to economic goals.

The primary function of NEPA is informational: to elicit en-
vironmental data and place it before the public and responsible
government agencies.” The objective of NEPA is to influence
agency decision makers to consider the environmental conse-

mental data is submitted and evaluated according to noise and air pollution
screening tests set out in Appendix I of 14 C.F.R. § 312 (1978). If the forecast
for increased noise or air pollution due to certain proposed service does not
bring the pollution level of a certain airport above a predetermined threshold,
the effect is not deemed significant.

138 See note 93 supra and text accompanying notes 115-20.

13 The Board defends the new rule as increasing rather than decreasing its
attention to environmental matters. Proposed Rulemaking, supra note 1, at 45,638.

140 42 US.C. § 4332(c) (1976).

41 Ajrline Deregulation Act of 1978, Pub. L. No. 95-504, § 401, 92 Stat. 1705
(1978) (codified at 49 U.S.C.A. § 1371 (Supp. 1979)). See notes 21-23, 82 supra.

14342 US.C. § 4332 (1976). See 45 Fed. Reg. 16,132 (1980) (to be codified
at 14 C.F.R. § 312.1).

14340 CF.R. § 1500.6 (1979). Prof. McGarity points out that statutory
conflicts arise “most clearly” when an agency cannot prepare an EIS in the
time frame provided by the enabling statute. McGarity, supra note 10, at 870.

14 See McGarity, supra note 10, at 804-07. See note 22 supra.
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quences of their acts.” In opening up the certification proceedings
to public participation, encouraging members of the public to
raise environmental concerns, and requiring that the public have
notice of pending actions, hearings, and studies in progress,” the
new rule adheres to the informational policy of NEPA. Ten years
of CAB action under NEPA have demonstrated that Board deci-
sions rarely have significant environmental impact’ and the re-
issuance of Part 312 reflects that experience.™

V. CONCLUSION

The new rule is needed to resolve conflicts between procedural
regulations promulgated by the CAB under the ADA™ and the
original environmental regulation.”™ The rule supports the policies
of deregulation by exempting most Board actions from environ-
mental analysis™ and the paper work and delay associated with
it. The elimination of the environmental evaluation may prove
to be ineffective as a means of reducing paper work. The use of
computers to store and produce the needed information,”™ and the
minimum schedule requirements of current application proced-
ures™ have already combined to make the environmental evalua-
tion a simple, routine activity for the airlines. On the other hand,
the Board’s decision to encourage greater public involvement by
accepting any evidence believed to demonstrate environmental
effect without regard for existing thresholds™ may result in more

14542 U.S.C. § 4332(a) (1976).

146 45 Fed. Reg. 16,132, 16,133 (1980) (to be codified at 14 C.F.R. § 312.13).
See text accompanying notes 115-20 supra.

47 See, e.g., Burger, supra note 10, at 540, 545-49 (describing the two-year
delay caused by the investigation of the environmental impact of proposed service
in the Miami-Los Angeles Competitive Nonstop Investigation, CAB Order No.
76-3-93 (Mar. 15, 1976)). See text accompanying notes 51-62 supra.

18 The categories requiring study under the new rule embrace the actions
which have proved significant in the past. See text accompanying notes 52-60,
102 supra.

49 Ajrline Deregulation Act of 1978, Pub. L. No. 95-504, § 401(d), 92 Stat.
1705 (1978) (codified at 49 U.S.C.A. § 1371(d) (Supp. 1979)).

1% 14 C.F.R. § 312 (1978). See text accompanying notes 8§1-86 supra.

15t See notes 103, 104 supra.

152 See note 41 supra, and accompanying text.

153 See note 57 supra.

154 Proposed Rulemaking, supra note 1, at 45,638 n.7. See notes 115-16 supra,
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paper work for airlines. If the Board does not establish standards
for the public to follow in raising environmental objections, most
of the gains in efficiency will be lost and the routine burden lifted
from the airlines will return in the form of requests for informa-
tion from the CAB staff."® The information requested may be un-
usual and therefore not readily available to the airlines.

NEPA™ and the new CEQ guidelines ™' both require attention
to significant effects and major actions. The ADA stresses simpli-
fied procedures to the point of impeding environmental investi-
gation.” The CAB has implemented these policies in most pro-
visions of the rule, yet has designed a format for public participa-
tion which may prove to be at cross purposes with them.

The rule conforms to the realities of current CAB decision-
making processes under the ADA,™ while preserving the infor-
mational function of NEPA." The regulation subordinates the
CAB’s environmental responsibilities to its economic concerns, but
allows the public ample opportunity to press for the protection
of environmental values. The rule would better serve the goal of
reducing government’s burden on the airlines if standards for the
submission of data from the public were established more clearly.

Stephanie Barron

and accompanying text. See Administrative Procedure Act, 5 U.S.C. § 553(b)
(1976) which commands that whenever an agency engages in rulemaking, it
shall publish notice and afford an opportunity for the public to participate,
and 40 C.F.R. § 1506.6 (1979), the CEQ mandate for public involvement.

155 45 Fed. Reg. 16,132, 16,133 (1980) (to be codified at 14 C.F.R. § 312.15).
See notes 97, 110 supra.

136 42 U.S.C. § 4332 (1976).

15740 C.F.R. § 1500.1(b) (1979).

138 Ajrline Deregulation Act of 1978, Pub. L. No. 95-504, § 401(d) and (p),
92 Stat. 1705 (1978) (codified at 49 U.S.C.A. § 1371(d) & (p) (Supp. 1979));
Southwest Airlines AME Investigation, CAB Order No. 79-9-192, at 8 (Sept. 28,
1979). See note 67 and text accompanying note 79, supra.

159 E o,, Southwest Airlines AME Investigation, CAB Order No. 79-9-192
(Sept. 28, 1979).

160 See notes 22-23 supra.
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