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FAMILY LAw: HUSBAND AND WIFE

Joseph W. McKnight*

I. STATUS
A. INFORMAL MARRIAGE

HE elements of a Texas informal marriage have been long estab-
lished: (1) an agreement of marriage, (2) a holding out within Texas
by each party that the marriage exists, and (3) cohabitation as mar-
ried.! In an action in which the issue of informal marriage is in dispute the
proponent of the union must plead and prove every element. Prior to the
formulation of the Family Code, there was authority? that a court might
infer the agreement of the parties if the second and third elements of an
informal marriage were proved. That rule was codified in 1969.> The inter-
pretation and application of that provision nevertheless produced much dis-
pute,* and in 1989 it was repealed, with the result that the permissible
manner of proof of an agreement to marry was left in doubt.> Along with
the repeal of the provision allowing an inference of an agreement of mar-
riage, the legislature enacted a new requirement that a proceeding to prove
the existence of an informal marriage must be commenced within one year
after the termination of the cohabital relationship.¢ In Dannelley v. Al-
mond,” the constitutionality of the short time-limitation was challenged.
The court concluded that the one year limitation is reasonable under both
the Texas and United States Constitutions.®
The principal point at issue is whether evidence short of showing an ex-
change of an explicit agreement of marriage can prove the agreement. In
Russell v. Russell,® the Beaumont court of appeals concluded that circum-

* B.A, University of Texas; M.A., B.C.L., Oxford University; LL.M., Columbia Uni-
versity. Professor of Law and Larry and Jane Harlan Faculty Fellow, Southern Methodist
University. The author thanks John F. Kohler for his outstanding assistance in the prepara-
tion of this article.

1. TEX. FAM. CODE ANN. § 1.91(a) (Vernon 1993); Ex parte Threet, 160 Tex. 482, 333
S.W.2d 361 (1960); Grigsby v. Reib, 105 Tex. 597, 153 S.W. 1124 (1913).

2. See Consolidated Underwriters v. Kelly, 15 S.W.2d 229 (Tex. Comm’n App. 1929,
holding approved).

3. Act of May 16, 1969, 61st Leg., R.S. ch. 888, 1969 Tex. Gen. Laws 2707, repealed by
Act of Sept. 1, 1989, 71st Leg., R.S,, ch. 369, § 9, 1989 Tex. Gen. Laws 1461.

4. See Joseph W. McKnight, Commentary on Texas Family Code, Title 1, 21 TEX. TECH
L. REv. 911, 939-41 (1990).

5. See Flores v. Flores, 1993 Tex. App. LEXIS 473 (Tex. App.—Waco 1993, n.w.h.);
Lorensen v. Weaber, 840 S.W.2d 644, 647 (Tex. App.—Dallas 1992, writ granted).

6. TeEx. FaAM. CODE ANN. § 1.91(b) (Vernon 1993).

7. 827 S.W.2d 582 (Tex. App.—Houston [14th Dist.] 1992, n.w.h.).

8. Tex. ConsT. art. I, §§ 3, 19; U.S. CoNsT. art. XIV.

9. 838 S.W.2d 909 (Tex. App.—Beaumont 1992, writ granted).
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stantial evidence of a marital relationship for over nearly thirty years can
suffice to show an exchange of promises to marry. In ruling on the inade-
quacy of proof in Flores v. Flores, the Waco court observed that the legisla-
ture has significantly tightened the standard of proof and indicated some
guidelines toward meeting that standard.!®

The dispute adjudicated in Bradley v. Robertson'! arose out of a suit for
divorce filed prior to the 1989 amendment to section 1.91. The petitioner
alleged an informal marriage and sought a declaration of its validity while
simultaneously praying for a divorce. The respondent denied the marriage,
but prior to a hearing on the merits of the claim the respondent died and a
proceeding for the settlement of his estate was brought in Colorado. The
petitioner, therefore, amended her petition to drop the cause of action for
divorce but reiterated her right to a declaration of the existence of the infor-
mal marriage. The Colorado executor then sought a writ of mandamus for
dismissal of the Texas proceeding. The court concluded that the petitioner
had a subsisting cause of action before the court that was not abated by the
respondent’s death.!2

In Buster v. Metropolitan Transit Authority,'? there were simultaneous
Texas proceedings in the district court and in the probate court in which the
decedent’s informal marriage was in issue. In the district court action for
wrongful death both the decedent’s mother and a man claiming to be her
husband sought to recover. It was stipulated between them that the amount
of damages sustained by the man depended on the trial court’s determina-
tion of whether the alleged tortfeasor was precluded from contesting the
existence of the informal marriage. If the court should rule that the defend-
ant was precluded from contesting, it was agreed that the man would receive
all of the claimed recovery. It was further agreed that if the court should
rule that the defendant was not precluded from contesting the alleged mar-
riage, the man stipulated that the marriage was not valid and that he should
receive only $15,000. By interpleader the alleged tortfeasor admitted liabil-
ity and made a deposit with the court for recovery by the successful claim-
ant. The suit in the probate court went to trial first, and the man was
successful in establishing an informal marriage. The district court held that
the judgment of the probate court did not preclude the alleged tortfeasor
from litigating the validity of the marriage and found no marriage. The ap-
pellate court sustained this conclusion.!*

Although there is some question regarding the applicability of Texas’ law

10. 1993 Tex. App. LEXIS 473 (Tex. App.—Waco 1993, n.w.h.).

11. 832 S.W.2d 199 (Tex. App.—Houston [14th Dist.] 1992, writ dism’d). In another
proceeding involving a preamendment alleged informal marriage, Copeland v. Carpenters Dis-
trict Council, 771 F. Supp. 807, 809 (E.D. Tex. 1991), the court held that the notice given to a
claimant of a pension interest as an informal spouse was insufficient under ERISA (29 U.S.C.
§ 1133 (1988)).

12. Id. at 201-202 (distinguishing McKenzie v. McKenzie, 667 S.W.2d 568 (Tex. App.—
Dallas 1984, no writ)).

13. 835 S.W.2d 236 (Tex. App.—Houston [14th Dist.] 1992, n.w.h.).

14. Id. at 237. The tortfeasor was not a party to the probate court proceeding.
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of informal marriage to non-Texans,! the Texas law of informal marriage
clearly applies to a man and a woman who were Texas domiciliaries when
the marriage was said to have occurred. Thus, as a consequence of the fact
that section 2.22'6 does not contain a provision that holding out must occur
within this state as in section 1.91(a),!” it has been said that removal of a
disability to a Texas informal marriage, while a Texas couple is cohabitating
outside Texas, allows them to take advantage of the provisions of section
2.22.'8 In Texas Employers’ Insurance Ass’n v. Borum,'® the widow of a
Texas worker, who had recovered under the Texas workers’ compensation
law for the wrongful death of her husband, moved to Kentucky. There she
entered into a cohabital relationship that might be construed as an informal
marriage if all the facts had occurred in Texas. It was, therefore, asserted by
the obligor of payments under the employers’ worker’s compensation insur-
ance policy that the widow had remarried and hence had lost her entitlement
to payments under Texas law. The San Antonio court of appeals rejected
this argument because under the facts as they existed neither Texas law nor
Kentucky law would have found an informal marriage.2°

B. ALIENATION OF AFFECTION

The cause of action for alienation of affection was abolished in Texas in
1987,2! but causes of action arising under prior law were not affected.?? A
suit was brought by a husband against a physician under the pre-1987 law
for alienation of the affection of the plaintiff’s wife.2> The physician was the
pediatrician for the couple’s children and the wife became acquainted with
her through that relationship. The physician demanded defense by her pro-
fessional malpractice insurer. The insurer agreed to make the defense but
also sought a declaratory judgment with respect to insurance coverage,
which the insurer denied. The appellate court held that there was no cover-
age for the intentional tort of alienation of affection under the professional
malpractice policy because the alleged alienation of affection was not the
result of the rendition of professional services.

With respect to an alleged cause of action arising after the enactment of
section 4.06 in 1987, the argument of a subsisting independent action for
interference with familial relations has been rejected when the elements of
the alleged interference are identical to those of alienation of affection.2* An

15. See McKnight, supra note 4, at 943.

16. TEX. FAM. CODE ANN. § 2.22 (Vernon 1993).

17. See Winfield v. Renfro, 821 S.W.2d 640, 644 (Tex. App.—Houston [1st Dist.] 1991,
writ denied). See also Winfield v. Daggett, 1993 Tex. App. LEXIS 102 (Tex. App.—Houston
[1st Dist.] 1993) (mandamus concerning recusal of trial judge).

18. See McKnight, supra note 4, at 958-59.

19. 834 S.W.2d 395 (Tex. App.—San Antonio 1992, writ denied).

20. Id. at 398-400.

21. TeX. FAM. CODE ANN. § 4.06 (Vernon 1993).

22. 1987 TEX. GEN. Laws 2030, ch. 453, § 3 at 2031.

23. Cluett v. Medical Protective Company, 829 S.W.2d 822 (Tex. App.—Dallas 1992,
writ denied).

24. Truitt v. Carnley, 836 S.W.2d 786 (Tex. App.—Fort Worth 1992, writ denied).
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action has also been successfully maintained against an attorney for bringing
such a cause of action.2> In a broader context, there is no right of recovery
for damages for interference with familial relations unless those damages rise
to the level of loss of consortium.26

C. SpPoUSAL GUARDIANSHIP

In 1983 the Texas Probate Code was amended to allow limited guardian-
ship proceedings for persons other than those who are mentally retarded.?’
Under the amended provision a wife sought to be appointed limited guardian
of her husband against whom two actions had been brought for the recovery
of large sums of money.2® The plaintiffs in those actions contested her appli-
cation. The standing of the contestants was denied?® in the light of the ap-
parent intention of the legislature that a limited guardianship proceeding not
be adversarial in the sense that the appointment is meant only for the benefit
of the ward. A concurring judge suggested, however, that such cases should
nevertheless warrant appointment of an amicus curiae to call and question
witnesses to determine whether bona fide grounds for such a proceeding
exist.30

II. CHARACTERIZATION OF MARITAL PROPERTY
A. PREMARITAL AND MARITAL PARTITIONS

Although the Texas Supreme Court’s decision in Beck v. Beck3! assured
applicability of the 1980 constitutional amendment32 to prior as well as sub-
sequent premarital and marital partitions, only one of three transactions re-
cently reported by appellate courts dealt with a preamendment partition. In
Fanning v. Fanning,?? the Waco court of appeals dealt at considerable length
with an unusual situation involving a premarital transaction made prior to
the constitutional amendment and a marital partition made thereafter. In
August, 1980, two young lawyers about to marry entered into a premarital
agreement, evidently of their own confection. Though keenly aware that the
proposed amendment had not yet been submitted to the people, they were
apparently confident that it would be adopted and sought to take advantage
of its provisions once in effect, at which time they would be already married.

25. See Gillum v. Stites (No. 325-172077-01, 325 Dist. Ct. Tarrant Co., Oct. §, 1992), on
appeal, sub nom. Stites v. Gillum, No. 02-92-00262-CV (Tex. App.—Fort Worth).

26. See Whittlesey v. Miller, 572 S.W.2d 665, 666 (Tex. 1978). See also Transportation
Ins. Co. v. Archer, 832 $.W.2d 403, 405 (Tex. App.—Fort Worth 1992, writ granted); Dough-
erty v. Gifford, 826 S.W.2d 668, 681-82 (Tex. App.—Texarkana 1992, n.w.h.).

27. TEX. PROB. CODE ANN. § 130A (Vernon 1993).

28. Allison v. Walvoord, 819 S.W.2d 624 (Tex. App.—El Paso 1991, no writ).

29. Id. at 627.

30. Id

31. 814 S.W.2d 745 (Tex. 1991), cert. denied, 112 S. Ct. 1266 (1992). See Joseph W.
McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 45 Sw. L.J. 1831 at
1839-41 (1992).

32. TeX. CoNST. art. XVI, § 15.

33. 828 S.W.2d 135 (Tex. App.—Waco 1992), rev’'d per curiam, 36 Tex. Sup. Ct. J. 494
(1993).
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Their product, however, was seriously flawed by a misunderstanding of the
proposed provision that spouses may agree that the income from the sepa-
rate property of one of them shall be the separate property of that spouse.
After a recital that the amendment provides that spouses may agree “that
the income from separate property owned by either of them, or thereafter
acquired, shall be the separate property of the spouse owning such separate
property,””34 the parties agreed that all income from the separate property of
both of them would be the owner’s separate property if and when the amend-
ment to article XVI, section 15 of the Texas Constitution would be effective.
Though they did not use the amendment’s language of partition or exchange,
the parties’ agreement as to other income was clearly meant to have that
effect. They agreed that the income of each held in an account designated as
the separate property of the depositor-spouse would be that spouse’s sepa-
rate property. The instrument also provided that the income of each from
the practice of law would be the earning spouse’s separate property. The
parties did not provide for their future earnings from other sources otherwise
deposited. It was agreed that in case of divorce, the court would divide all
community property equally. After the parties’ marriage the amendment
was adopted as anticipated. In 1981, and again in 1986, the parties entered
into written agreements purporting to partition specific existing property
and the income from it as separate property, but they made no specific men-
tion of earnings. If valid, either the 1981 or the 1986 partition would have
fixed the character of some property ambiguously dealt with by the premari-
tal agreement. Though the appellate court affirmed the trial court’s conclu-
sion that the 1986 transaction was invalid,3S the 1981 partition was held to
be valid.3¢

The Waco appellate court dealt with each of these provisions individually.
Because the terms of the agreement with respect to bank accounts were sub-
stantially similar to those approved in Beck, those terms were approved.3’
With respect to the provision concerning spousal earnings from their legal
practices, the court relied on its 1977 decision in Hu/ff v. Hu/ff*® to conclude
that the premarital agreement was valid under pre-amendment law but, if
not, it was certainly valid under the 1980 amendment as interpreted in Beck.
With regard to the income from separate property, however, the court’s ap-
proach was based on the parties’ pointed reliance on a part of the constitu-
tional amendment which they did not understand.3®

34. Fanning, 828 S.W.2d at 139 (emphasis supplied). Because they went on to deal with
the income from the separate property of both of them, thus achieving a premarital partition of
future acquisitions, this recital could have been treated as irrelevant.

35. Fanning, 828 S.W.2d at 147.

36. Id.

37. Id. at 139-40.

38. 554 S.W.2d 841, 842-44 (Tex. Civ. App.—Waco 1977, writ dism’d). Hu/f concerned
a Louisiana premarital agreement of a couple who later moved to Texas where such agree-
ments were then unconstitutional. Although the appellate court purported to apply the agree-
ment in sustaining the trial court’s division of property on divorce in Texas, the same result
could have been achieved by sustaining the trial court’s exercise of discretion in dividing the
community estate.

39. In Pearce v. Pearce, 824 S.W.2d 195 (Tex.App.—El Paso 1991, writ denied), dis-
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The clause of the amendment which the parties evidently saw as a limita-
tion on the immediately preceding clause allowing spouses (or an engaged
couple) to partition any of their future acquisitions really has no bearing on
it at all. The constitutional amendment adopted in 1980 provides that “per-
sons about to marry and spouses. . .may. . . partition between themselves all
or part of their property, then existing or to be acquired.”*® A/l embraces
every kind of property that is, or would be, community property in the fu-
ture. The drafters of the amendment so explained it to the legislature and
the bar.#! The succeeding clause dealing with interspousal “agreements”
concerning income from “the separate property of one of them” has no ap-
plication to partitions and exchanges by spouses or persons about to marry.
It refers to spousal agreements with unilateral reference to income from sep-
arate property as the subject of a transaction favoring one spouse.42 As to
the provision of the premarital agreement that in the event of divorce all
community property would be divided equally, the court said that this un-
dertaking did not deal with characterization but division of property. The
court explained that because the Texas Constitution allows the legislature to
define the rights of the spouses in relation to separate and community prop-
erty, the enactment of section 5.41 of 1969 and section 5.41 of 1987 author-
ize the parties to make such a provision.4> Those sections, the court said,
thus modified section 3.63,%¢ and hence the court’s exclusive power to make
a “‘just and right” division is altered.*> This analysis is not supported by the

cussed in Joseph W. McKnight, Family Law: Husband and Wife, Annual Survey of Texas
Law, 45 Sw. L.J. 831, 1841-42 (1992), this clause was relied on by the parties for the purpose
for which it was intended: a mere spousal agreement rather than a partition.

40. Tex. CoNsT. art. XVI, § 15.

41. See Joseph W. McKnight & Robert E. Davis, For Constitutional Amendment No. 9, 43
Tex. B.J. 921, 924 (1980). This statement of the objectives of the amendment is a shortened
version of the commentary of the draftsmen presented to the Committee on Constitutional
Amendments of the Texas House of Representatives. See also Joseph W. McKnight, The Con-
stitutional Redefinition of Texas Matrimonial Property as It Affects Antenuptial and Inter-
spousal Transactions, 13 ST. MARY’S L.J. 449, 457-64 (1982); JosepH W. MCKNIGHT &
WILLIAM A. REPPY, JR., TEXAS MATRIMONIAL PROPERTY LAw 21 (1983).

42, A series of estate tax cases provided the immediate impetus for the amendment. Es-
tate of McKee v. Commissioner, 47 T.C.M. (P.H.) 484, 489 n.7 (1978); Estate of Castleberry v.
Commissioner, 68 T.C. 682, 686-87 (1977), rev'd, 610 F.2d 1282 (5th Cir. 1980); Estate of
Wyly v. Commissioner, 69 T.C. 227, 233, later rev’d, 610 F.2d 1282 (5th Cir. 1980). The
Internal Revenue Service had argued that a gift by one spouse to the other was only a partial
divestiture of title in the donor because he was entitled to half the future income from that
property as a matter of law. The amendment therefore specifically provided that al/ income
from property given by one spouse to the other was presumed to be the separate property of
the donee. So that future income from property a spouse had already received as a gift from
the other spouse or from some other source could be easily converted to the separate property
of the owner, the amendment also provided that the spouses might agree in writing that the
income from the separate property of one of them would be that spouse’s separate property. In
1987 the clause dealing with spousal agreements concerning income from “the separate prop-
erty of one of them” was further clarified to read “the separate property of only one of them”
to obviate any further confusion. The statutory counterpart of this constitutional provision is
TEX. FAM. CODE ANN. § 5.53 (Vernon 1993). Because its subject-matter relates to gifts rather
than to partitions, it would be more appropriately coupled with § 5.04 in the Family Code.

43. Fanning, 828 S.W.2d at 143.

44. Tex. FAM. CODE ANN. § 3.63 (Vernon 1993).

45. Fanning, 828 S.W.2d at 143,
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texts of those sections, especially when considered in light of the constitu-
tional provisions on partition and exchange.

In its comments on the invalidity of the 1986 partition the Waco court
failed (as all must in most instances) to make a precise application of section
5.55.46 The section provides that a premarital or marital partition, exchange
or agreement may be invalidated on one of two grounds: (1) a lack of volition
of a party or (2) unconscionability of the bargain (as judged at the time of
making) coupled with a lack of disclosure of the other party’s assets. Be-
cause the wife attacked the 1986 partition, she bore the burden of proof of
showing grounds for invalidity. Without commenting on the wife’s volition,
the court seemingly applied the second test and appropriately observed that
it should “focus upon the circumstances at the time the agreement was exe-
cuted rather than the [ultimate] disproportionate effect of the agreement.”4’
In evaluating unconscionability of the terms of the transaction the court bor-
rowed its definition from commercial law:4® the unconscionable contract
produced by high pressure tactics in selling consumer goods to a buyer
whose bargaining power is frail in comparison to that of the seller. This
definition seems inappropriate, however, because it incorporates a large ele-
ment of volition which is an independent ground for invalidity under section
5.55(1).4° Although the court found that the wife’s evidence was factually
sufficient to show a lack of disclosure of the husband’s financial position,°
the court evidently had difficulty in determining that “the agreement was
unconscionable.”3! Although the court indicated some disparity of bargain-
ing power in mentioning the husband’s overbearing personality, nothing was
said of the extreme, or gross unfairness of the agreement itself which must be
the principal element of unconscionability. The fact is that the standards the
Uniform Premarital Act embodies in section 5.55(2) are incompatible with
the operation of the Texas rules of marital property management and succes-
sion. In most cases it is therefore virtually impossible to judge at the time of
making a premarital or marital partition whether the result will be uncon-
scionable because the facts necessary to judge the fairness of marital prop-
erty management and succession are unknown.

Citing the Fanning decision the Austin court of appealss2 sustained the
validity of a 1983 premarital partition providing that the earnings of each
spouse would be the separate property of the earning spouse.>3 It was irrele-
vant that the premarital agreement statute in effect at the time of the trans-

46. TEx. FAM. CODE ANN. § 5.55 (Vernon 1993).

47. Fanning, 828 S.W.2d at 145.

48. Id. at 146.

49. TEX. FAM. CODE ANN. § 5.55(1) (Vernon 1993).

50. Although some doubt may be entertained as to the need for the statutory rule requir-
ing a full disclosure of the extent of separate as well as community property in the process of
negotiating a partition between spouses, in a situation such as this one (when the extent of
community property was in doubt), the broader rule may serve a useful purpose.

51. Tex. FAM. CoDE § 5.55(2) (Vernon 1993).

52. Winger v. Pianka, 831 S.W.2d 853, 855, 858 (Tex. App.—Austin 1992, writ denied).

53. Id. at 855-58.
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action®* did not mention partitions.>> The court also rejected the appellant’s
equally meritless argument that the statute dealt with “property” but failed
to make specific provision for *“‘earnings.”36

In Blonstein v. Blonstein,>? the husband’s executor sought to set aside a
marital partition executed in 1986. In contesting the validity of the transac-
tion, the executor relied on the statute in effect at the time of the partition to
define the burden of proof with respect to fraud in the process of execution.>8
That statute put the burden of disproving fraud on the proponent of the
partition. As in Fanning,® the court in Blonstein® followed established au-
thority$! in holding that the applicable statute for establishing fraud is sec-
tion 5.55 enacted in 1987,52 the statute in effect when the suit was brought.
As a statute governing trial procedure rather than substantive law, the later
statute is therefore applicable to determine burden of proof, which puts the
burden of proving fraud on the party asserting it.

B. TRACING

The presumption that all property on hand at dissolution of marriage is
community property$? can be rebutted by a claimant’s showing that a partic-
ular asset is separate property, though its form may have been altered during
the marriage. But if separate property is inextricably commingled with com-
munity property, it loses its identity. In Lawson v. Lawson® the Texarkana
court of appeals commented on a contradictory jury finding that was not
challenged at trial:

The only [jury] question that related to the certificates of deposit was

the general question about commingling. The [fifth] question to the

jury that specifically involved the certificates of deposit involved interest
only. While it is not consistent to say that all of the certificates of de-
posit are community property but that the interest from some of the
certificates of deposit is separate property, the jury’s unchallenged fac-
tual determination finds some of the interest to be separate property.
This Court has no authority to set aside the unchallenged jury finding.

54. 1981 TeEx. GEN. LAws 2964, ch. 782, § 2 (§ 5.41) at 2964-65.

55. Winger, 831 S.W.2d at 859.

56. Id.

57. 831 S.W.2d 468 (Tex. App.—Houston [14th Dist.] 1992), writ denied per curiam, 36
Tex. Sup. Ct. J. 136 (Dec. 31, 1992).

58. 1981 TEx. GEN. Laws 2964, ch. 782, § 2 (§ 5.46) at 2964-65.

59. 828 S.W.2d at 145.

60. 831 S.W.2d at 472. In Winger, 831 S.W.2d at 858-59, the court found it unnecessary
to discuss the point because it affirmed the trial court’s conclusion by applying the 1981 stat-
ute, which the appellant asserted was applicable.

61. See Sadler v. Sadler, 769 S.W.2d 886 (Tex. 1989); Chiles v. Chiles, 779 S.W.2d 127
(Tex. App.—Houston [14th Dist.] 1989, writ denied).

62. TeEx. FAM. CODE ANN. § 5.55 (Vernon 1993). In denying a writ of error the Texas
Supreme Court commented briefly on the broad-form submission of the issues of volition and
disclosure of assets to the jury but neither approved nor disapproved the intermediate appellate
court’s analysis of the mode of submission. Blonstein v. Blonstein, 36 Tex. Sup. Ct. J. 163
(writ denied per curiam, Dec. 31, 1992).

63. TEX. FAM. CODE ANN. § 5.03 (Vernon 1993).

64. 828 S.W.2d 158 (Tex. App.—Texarkana 1992, writ denied).
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The jury’s finding in answer to jury questions that some of the interest

from these certificates of deposit was separate property seems to conflict

with its answer to jury question 6 finding that all the property has been

so commingled that it would be presumed to be community.5*
Although the specific answer to question 5 should have prevailed over the
general answer to question 6, the court went on to observe that the jury was
not asked the amount of the interest and hence the jury’s answer to question
5 had to be put aside as meaningless in resolving the characterization of the
certificates of deposit. Thus, with the trial court’s characterization of the
marital property significantly affected by the ruling of the appellate court,
the property division was required to be remanded to the trial court.¢

In the will under consideration in Pine v. Salzer®’ the testatrix described
specific property as “‘separate assets” and bequeathed it to particular lega-
tees, who nevertheless stipulated that the property bequeathed was commu-
nity property. The will went on to provide that “whatever community
estate” the testatrix had was bequeathed to her husband. The probate judge,
therefore, granted the husband’s motion for summary judgment to take the
items specifically bequeathed, and the other beneficiaries appealed. In re-
versing the order of the probate judge, the appellate court held that the be-
quests were not necessarily inoperative merely because of some legatees’
mischaracterization of the assets bequeathed by the testatrix. Agreement
among the beneficiaries as to the proper character of the property be-
queathed did not relieve the probate judge of interpreting the will as a whole.
The decedent’s classification of her property as separate was certainly not
controlling as a matter of law, but the appellate court’s saying that it “is not
material to the issue of the decedent’s intent”® is something of an
overstatement.

C. RETIREMENT BENEFITS

Insofar as interests in a retirement plan are deferred compensation they
constitute community property under Texas law. Federal retirement bene-
fits as defined by Congress may, however, be characterized as separate prop-
erty under the Supremacy Clause of the federal Constitution except to the
extent that federal law allows state law to control in dividing such interests
on divorce.® The United States Supreme Court has concluded that federal
disability benefits are not covered by this exception,’ as Texas courts have
consistently held.”! Though doubting that Congress actually intended to
limit its exception in this way, the Austin court of appeals dutifully applied
the Supreme Court’s precedent in Wallace v. Fuller.?

65. Id. at 160-61 (footnote omitted).

66. Id. at 161.

67. 824 S.W.2d 779 (Tex. App.—Houston [1st Dist.] 1992, n.w.h.).

68. Id. at 782.

69. 10 U.S.C. § 1408 (1988).

70. Mansell v. Mansell, 490 U.S. 581 (1989).

71. See Berry v. Berry, 786 S.W.2d 672 (Tex. 1990). See also Joseph W. McKnight, Fam-
ily Law: Husband and Wife, Annual Survey of Texas Law, 44 Sw. L.J. 1, 34 n.288 (1990).

72. 832 S.W.2d 714, 719 (Tex. App.—Austin 1992, n.w.h.).
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In Duckett v. Board of Trustees,” a fireman’s ex-wife had been awarded a
fractional interest in the retirement benefits of her husband on divorce. The
husband was remarried at the time of his subsequent death. The ex-wife
nonetheless claimed benefits due to his surviving widow under his legisla-
tively defined’ retirement plan. The trial court granted a motion for sum-
mary judgment against her claim and the ex-wife appealed. The ex-wife
asserted that the benefits awarded to her on divorce included an interest in
the survivor-benefits. The appellate court relied on Lack v. Lack”® in deny-
ing her recovery. In Lack, an ex-wife was also denied survivor-benefits
under the state’s fireman’s pension system although community funds of the
fireman and the ex-wife were contributed to the benefit-fund. The reason
given by the court in Lack was the discredited one’¢ that because no interest
in the benefits vested during marriage the community could have no interest
therein. In Lack, the court also relied on the ability of the state to divest
such “contingent rights” as a basis for concluding that a fireman’s spouse
had no right at all until the fireman died.”” This argument presupposes that
the state is not bound to comply with the Texas Constitution, article XVI,
section 15 (definition of marital property) and article I, section 19 (due
course of law). It is unfortunate that a decision as flagrantly wrong as Lack
should have been exhumed and relied on as authority.”®

D. VALUE OF PERSONAL-SERVICE BUSINESS

Division of community property on divorce often requires the valuation of
a business enterprise involving the personal services and reputation of one of
the spouses. In Nail v. Nail,” the Texas Supreme Court held in 1972 that
because of the implicit personal component in computing the goodwill of a
spouse’s professional practice, goodwill should be excluded in valuing the
assets of the practice. In some later decisions dealing with large business
entities in which the services and reputation of the spouse are interchangea-
ble with those of other persons serving the entity, the courts have distin-
guished Nail 8 In Guzman v. Guzman,8' the community character of the
goodwill of a spouse’s individual practice as a certified public accountant
was in issue. Such a practice is, of course, saleable, but a sale will ordinarily
include a covenant not to compete which may therefore entail loss of future
earning power. If such an interest is deemed to be sold on divorce for the

73. 832 S.W.2d 438 (Tex. App.—Houston [Ist Dist.] 1992, writ denied).

74. TEX. REvV. CIv. STAT. art. 6243e.2, § 11 (Vernon Supp. 1993).

75. 584 S.W.2d 896 (Tex. Civ. App.—Dallas 1979, writ refd n.r.e.).

76. See Cearley v. Cearley, 544 S W.2d 661, 663-66 (Tex. 1976).

77. Lack, 584 S.W.2d at 899 (citing Dallas v. Trammell, 129 Tex. 150, 158, 101 S.W.2d
1009, 1013 (Tex. 1937)).

78. See supra note 41, at 119.

79. 486 S.W.2d 761 (Tex. 1972). See also Rathmell v. Morrison, 732 S.W.2d 6, 17 (Tex.
App.—Houston [14th Dist.] 1987, no writ).

80. Geesbreght v. Geesbreght, 570 S.W.2d 427, 434-36 (Tex. Civ. App.—Fort Worth
1978, writ dism’d); Finn v. Finn, 658 S.W.2d 735, 740-41 (Tex. App.—Dallas 1983, writ ref'd
n.r.e.); Keith v. Keith, 763 S.W.2d 950, 952 (Tex. App.—Fort Worth 1989, no writ).

81. 827 S.W.2d 445 (Tex. App.—Corpus Christi 1992, writ denied).
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purpose of making a valuation and division, a loss of separate earning power
after divorce would almost certainly be included. Although the goodwill
built up during the marriage clearly has value and its past value may have
been significantly enjoyed through past earnings, a computation of its pres-
ent value may impinge on the future personal rights of the spouse involved in
the business. If the present value of the future separate rights of a spouse
can be extracted from the process of valuation, a present community value of
the goodwill might be attached to it. In Guzman, however, the court found
itself controlled by the decision in Nail.82

Two cases®? dealt with the admissibility of evidence in the valuation of
professional practices. In Smith v. Smith84 the objection to evidence regard-
ing the valuation of a business was based on its inclusion of the element of
goodwill itself, because “the value of the business depended entirely on
whether the husband could continue working,”85 that is, the value of his
earning power after divorce. On the basis of the decision in Nail, the appel-
late court held that the objection should have been sustained.?6 In Turner v.
Montgomery,87 counsel for the husband-attorney in a divorce suit interposed
a plea of attorney-client privilege in an effort to block discovery of docu-
ments needed to determine the community interest in the attorney’s partner-
ship interest. The appellate court held that the plea was ineffective because
the attorney had not shown on the part of his client that the documents were
privileged.

Gilbert v. Gilbert®® also presented a hard question of valuation, though the
court’s opinion was withdrawn after settlement by the parties. During their
forty years of marriage the husband and wife had both devoted their skills to
the management of a television cable system owned by the wife’s parents,
partly inherited by the wife, and sold shortly before the divorce. The hus-
band was a party to the sale and covenanted not to compete with the buyer.
The divorce court held that the proceeds of sale were wholly the wife’s sepa-
rate property. The appellate court rejected this conclusion insofar as the
proceeds included the value of the husband’s covenant not to compete. But
the further conclusion of the court that the value of the husband’s covenant
was community property seems faulty, or oversimplified.?® Although the
value of the covenant when received was presumptively community property
because received during marriage, the preponderance of its value was sepa-
rate to the husband as representing his earning power after divorce. Putting
a value on that separate element would entail some difficulty, however, un-

82. Id. at 448.

83. Turner v. Montgomery, 836 S.W.2d 848 (Tex. App.—Houston [Ist Dist.] 1992, writ
denied); Smith v. Smith, 836 S.W.2d 688 (Tex. App.—Houston [1st Dist.] 1992, writ denied).

84. 836 S.W.2d 688 (Tex. App.—Houston [lst Dist.} 1992, writ denied).

85. Id. at 690.

86. Id. A dissenting judge seemed to regard the goodwill element of the testimony as
irrelevant. Id. at 694-95.

87. 836 S.W.2d 848 (Tex. App.—Houston [1st Dist.] 1992, writ denied).

88. 1992 WL 87118 (Tex. App.—Eastland 1992, n.w.h.) (opinion withdrawn).

89. See the discussion of an analogous situation in Joseph W. McKnight, Family Law:
Husband and Wife, Annual Survey of Texas Law, 44 Sw. L.J. 1, 8-10 (1990).
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less a value was attached to it in the sales contract,® but that process of
proof may be somewhat eased by viewing the husband’s claim as a right of
reimbursement, that is, his contribution (of a separate commitment not to
compete) to his wife’s sale of her separate business interest.

E. REIMBURSEMENT

A claim for reimbursement arises when one marital estate renders a bene-
fit for another marital estate. In Graham v. Graham,®! the husband used the
proceeds from the sale of separate property to discharge an encumbrance on
community property and on divorce claimed reimbursement from the com-
munity estate. His wife attempted to repel his claim on the ground that the
community property was held in both of their names and that therefore the
husband’s payment constituted a presumed gift to her of half the payment.
In rejecting her argument, the court distinguished a purchase with separate
funds in the name of the other spouse and the payment of an existing com-
munity obligation with separate funds.®2 A presumption of gift arises in the
first instance, whereas a claim of reimbursement arises in the latter. As the
court also pointed out, even if there had been an agreement between the
spouses that the husband would use his separate property to retire the debt
once the second property was acquired, such a promise on the husband’s
part would not show his intent to make a gift.93 Even if it is conceded that
direct payment of separate property for family support is not reimbursable,%*
it does not follow that use of separate funds to pay a community obligation
bars a claim for reimbursement.®s

In Heggen v. Pemelton,% a divorcing couple maintained their home on
rural acreage which was partly the wife’s separate property and partly com-
munity property. The divorce court awarded the husband a money judg-
ment for $150,000, his community interest in the property, and put a lien on
the part originally constituting the wife’s separate property for payment of
that amount. In reviewing the validity of the lien, the Supreme Court of
Texas held that a court may impose a reimbursement lien on separate prop-
erty for benefits received but not for other purposes.®” Thus, the court disap-

90. The tracing problem is the same as that encountered when a lump sum money judg-
ment is awarded to a spouse for recovery of both a separate and a community loss. The burden
is upon the recipient spouse to show the amount of the separate recovery. Kyles v. Kyles, 832
S.W.2d 194, 198-99 (Tex. App.—Beaumont 1992, n.w.h.). The court’s assertion in Kyles, id.
at 198, that nothing short of proof that an entire fund is separate property will rebut the
community presumption seems too severe in light of McKinley v. McKinley, 496 S.W.2d 540
(Tex. 1973), and Estate of Hanau v. Hanau, 730 S.W.2d 673 (Tex. 1987), unless the 1987
amendment to TEX. FAM. CODE ANN. § 5.02 (Vernon 1993) has that effect. See Joseph W.
McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 42 Sw. L.J. 1, 19-
20 (1988).

91. 836 S.W.2d 308 (Tex. App.—Texarkana 1992, n.w.h.).

92. Id. at 310.

93. Id

94. Norris v. Vaughan, 152 Tex. 491, 503, 260 S.W.2d 676, 683 (1953).

95. Graham, 836 S.W.2d at 310 (citing Hilton v. Hilton, 678 S.W.2d 645, 648 (Tex.
App.—Houston [14th Dist.] 1984, no writ)).

96. 836 S.W.2d 145 (Tex. 1992).

97. Id. at 146.
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proved the contrary body of case law from the intermediate appellate
courts.%® In this instance the divorce court apparently awarded the hus-
band’s community interest in the realty to the wife in order to achieve sole
ownership of the tract and then gave the husband a money judgment to
make the division equal. But rather than fixing a purchase money lien for
reimbursement on the husband’s community property interest transferred to
the wife, the court put the lien on the wife’s separate property. This non-
reimbursement lien on the wife’s separate property was rejected by the Texas
Supreme Court as an improper interference with the wife’s separate estate.%®

Although Family Code section 5.22'% gives each spouse the sole manage-
ment of income he or she would have owned if single,'°! the law does not
allow unreasonable handling of that property to the detriment of the interest
of the other spouse. In Fanning v. Fanning,'92 the divorce court dealt with
assertions by the wife that her husband was guilty of secreting community
funds and giving them to his paramour, her family and charitable donees. In
remanding the case on this point, the appellate courts directed the trial court
to reconsider the “damages” assessed against the husband for the construc-
tive frauds alleged. Although courts have awarded monetary amounts to
compensate an innocent spouse for acts of constructive fraud to achieve an
equitable division of community interests when there is little tangible com-
munity property to divide,'©3 such awards should be termed reimbursement
in order to avoid the suggestion of an award for an interspousal tort.104

98. See Mullins v. Mullins, 785 S.W.2d 5, 12 (Tex. App.—Ft. Worth 1990, no writ); Day
v. Day, 610 S.W.2d 195 (Tex. Civ. App.—Tyler 1979, writ ref'd n.r.e.); Buchan v. Buchan, 592
S.W.2d 367 (Tex. Civ. App.—Tyler 1979, writ dism’d). See also Joseph W. McKnight, Divi-
sion of Texas Marital Property on Divorce, 8 ST. MARY’S L.J. 413, 446-47 (1976).

99. Whether a money judgment lien for the equalization of shares in the division of the
community might have been put on all the community realty awarded to the wife was not
addressed.

100. TEX. FAM. CODE ANN. § 5.22 (Vernon 1993).

101. In Bell v. Moores, 832 S.W.2d 749 (Tex. App.—Houston [14th Dist.] 1992, writ de-
nied), a wife and an ex-wife sought to intervene as plaintiffs in their husband’s and former
husband’s actions for breach of contract of employment. In each instance the attempted inter-
vention was put aside on procedural grounds. It is not clear what motivated the intervention.
Fraud on the part of the husbands was not alleged in either instance. The court noted that the
subject matter of the husbands’ causes of action were subject to their sole management. Id. at
753.

102. 828 S.W.2d 135, 147-49 (Tex. App.—Waco 1992, writ granted).

103. See Mazique v. Mazique, 742 S.W.2d 805, 807-08 (Tex. App.—Houston [Ist Dist.]
1987, no writ); Reaney v. Reaney, 505 S.W.2d 338, 340 (Tex. Civ. App.—Dallas 1974, no
writ). See also, Joseph W. McKnight, Commentary to the Texas Family Code, Title 1, 21 TEX.
TEcH L. REv. 911, 1014-15 (1990).

104. See also Falor v. Falor, 840 S.W.2d 683, 687 (Tex. App.—San Antonio 1992, no writ).
A divorce court had awarded a monetary property division in favor of the wife, secured by a
lien on property the husband claimed as his separate homestead. The lien arose from findings
in the trial court that the husband had wasted community assets and that the community had a
right of reimbursement for discharge of the mortgage on the separate property. Basing its
decision on the holding in Heggen v. Pemelton, the court remanded the case to the trial court
for a determination of exactly what portion of the husband’s property was his homestead, so
that the lien might be limited to its proper purpose.
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F. INTERSPOUSAL LIABILITY

In Webster v. State Farm Fire and Casualty Co.,'% the Fifth Circuit Court
of Appeals reiterated its conclusion of allowing no recovery on a policy of
insurance held by both spouses when one of them destroys the property in-
sured against destructive loss.!%6 Although the Texas Supreme Court has
held that a co-owner spouse of a one-half separate property interest can re-
cover the insured value of that half of the property destroyed by the other
separate co-owner spouse and co-insured, the court had left open the ques-
tion with respect to destruction by a co-owner and co-insurer of community
property.'®? In Webster, the husband destroyed the insured community
home and its community contents while the couple was separated and the
husband was living in the home alone. After the husband petitioned for
divorce, a joint claim for loss was filed and denied by the insurer. The decree
of divorce then awarded each spouse as separate property one-half of the net
insurance proceeds, if any should later be recovered. One year later both ex-
spouses sued the insurer for breach of contract. Acknowledging that divorce
of the parties would preclude the ex-husband from any share in the ex-wife’s
recovery, the court denied any recovery because at all relevant times the
property destroyed was community property and the claim was for a com-
munity loss. The court suggested, however, that the result might be other-
wise if the wife had asserted a separate claim during marriage.'°® The court
appears to suggest that if only the wife’s portion of the community right of
reimbursement had been asserted and awarded to her on divorce, that claim
could be successfully asserted against the insurer, unless excepted by the
terms of the policy. If on dissolution of a marriage one spouse can be reim-
bursed for one-half of the value of a community asset which has been unrea-
sonably given away by the other spouse,!®® an action should lie against an
insurer for recovery of half the value of community property destroyed by
the other spouse. Insurance policies may nevertheless preclude recovery in
such instances.

Meanwhile, the Austin court of appeals has advanced the frontier of auto-
mobile insurance recovery. In National County Mutual Fire Insurance Co. v.
Johnson,'1° the wife brought an action against her husband for injuries aris-
ing out of an automobile collision. The wife was a passenger in the hus-
band’s car. In her action against him the husband demanded unconditional
defense by his insurer, and in light of the family-member exclusion in his
policy the insurer declined. The husband demanded defense because the

105. 953 F.2d 222 (5th Cir. 1992).

106. Norman v. State Farm Fire & Casualty Co., 804 F.2d 1365 (5th Cir. 1986), discussed
in Joseph W. McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 41
Sw. L.J. 1, 19-20 (1987).

107. Kulubis v. Texas Farm Bureau Underwriters Ins. Co., 706 S.W.2d 953, 955 (Tex.
1986).

108. Webster, 953 F.2d at 223.

109. Carnes v. Meador, 533 S.W.2d 365, 368 (Tex. Civ. App.—Dallas 1975, writ refd
n.r.e.); Givens v. Girard Life Ins. Co., 480, S.W.2d 421, 426-27 (Tex. Civ. App.—Dallas 1972,
writ ref’d n.r.e.).

110. 829 S.W.2d 322 (Tex. App.—Austin 1992, writ granted).
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Safety Responsibility Act!!! requires that an automobile owner’s liability
policy pay all his obligations arising out of his operation of his automobile
and he was potentially liable to his wife for her injury. The appellate court
held that the Safety Responsibility Act requires mandatory liability insur-
ance in the use of automobiles and thus an insurance policy which excludes
coverage of a family member of the insured ‘“violates the plain mandate of
the act.”''2 The court thus followed the weight of authority from other
American jurisdictions concerning the validity of family-member or house-
hold exclusions.!!3

G. INTERSPOUSAL GIFTS

In Kyles v. Kyles,''* the Beaumont court of appeals was badly misled in
dealing with a difficult issue of characterization. The wife received three
warranty deeds from members of her family. Each deed recited receipt of
her separate property and conveyed property to her as her separate property.
The recitals, the court says, supersede the community presumption with a
separate presumption. This assertion is incorrect. The court says that this
proposition is supported by Hodge v. Ellis''5 and Little v. Linder.!' It is
not. Those cases involved interspousal transactions. In such instances deal-
ing with conveyances by a husband to a wife or by a third person to a wife at
the husband’s direction, the husband was barred from denying the efficacy of
the recital because he was a party to the transaction.!!” Other authorities
cited by the court are also cases involving conveyances by one spouse to the
other.!!® In Kyles, the controlling authorities are those dealing with convey-
ances to a spouse by a third person when the other spouse is not a party to
the transaction. Further, in each of the conveyances at issue in Kyles a con-
sideration was recited as having been paid with separate funds. The trial
court was correct in applying the community presumption in each instance
to put the burden of proof on the wife-grantee to prove that the separate
property was indeed the consideration for the deed or that the recitals of
consideration were false and that each deed was in fact a gift.!!® The appel-
late court supported its conclusion with an alternative assertion that the
transactions were presumed gifts because the grantor was in each instance a
close relative. Such an approach to the transfers, nevertheless, requires a
showing on the part of the grantee that the recitals of consideration were

111. TEX. REV. C1v. STAT. ANN. art. 6701h (Vernon 1977 & Vernon Supp. 1993).
112. Johnson, 829 S.W.2d at 325.

113. Id. at 326.

114. 832 S.W.2d 194 (Tex. App.—Beaumont 1992, n.w.h.).

115. 154 Tex. 341, 347, 277 S.W.2d 900, 904 (1955).

116. 651 S.W.2d 895, 898 (Tex. App.—Tyler 1983, writ ref'd n.r.e.).

117. Messer v. Johnson, 422 S.W.2d 908 (Tex. 1968); Lindsay v. Clayman, 151 Tex. 593,
254 S.W.2d 777 (1952).

118. Henry S. Miller Co. v. Evans, 452 S.W.2d 426 (Tex. 1970); Trawick v. Trawick, 671
S.W.2d 105 (Tex. App.—El Paso 1984, no writ).

119. Van v. Webb, 147 Tex. 299, 215 S.W.2d 151 (1948).
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false.!'2° If in structuring the transactions initially the wife and her relatives
had sought to perpetrate a fraud on the husband, they should have put the
transfer in the form of a gift rather than a sale. Insofar as there is a pre-
sumption of gift applicable to a transfer from a parent to a child, that pre-
sumption relates to disproof of a resulting trust and has no other bearing on
the characterization of the transfer as community or separate property.!2!

If one spouse transfers either separate or community property to the other
spouse (otherwise than as a sale), there is a presumption of gift.!22 Similarly,
if one spouse uses separate property to buy property and puts title in the
other spouse’s name, the other spouse is deemed a donee,!23 but no presump-
tion of gift arises when property is bought with community property.!2¢ In
Powell v. Powell,'?> the husband, during marriage, made two transfers of
shares of his separately owned corporation to his wife. The husband’s argu-
ments at divorce that neither transfer was a gift were unconvincing.!2¢ In
the second instance, he also seems to have admitted that the transfer was
made with an intent to defraud a judgment creditor. That fact alone would
have precluded his claim to the property.'2”

Estate of Kuenstler v. Trevino'?® involved a gift to a person who was
neither a spouse nor a relative. Shortly before his death the decedent bought
a truck substantially on credit with a purchase money security interest in the
seller, who assigned its security agreement to a bank. The buyer then made
a gift of his interest in the truck to the claimant who took possession of it.
After the donor’s death, the donee failed to make payments in accordance
with the security agreement. Choosing to rely on its security rather than
filing a proof of claim in the decedent’s estate, the bank foreclosed its secur-
ity interest. The donee then sought a declaratory judgment of her owner-
ship, and the bank petitioned that the decedent’s executor be ordered to pay
the balance due on the security agreement. The probate court ordered the
executor to pay and ordered the bank to transfer the truck’s title to the do-
nee. The executor appealed. The appellate court concluded that the donor
gave the donee no more than his equity in the truck rather than his owner-
ship interest subject to the seller’s lien assigned to the bank. The donee re-
lied on Hayes v. White,'?° a case involving a gift by a husband to his wife of
an encumbered car. In their divorce the husband in Hayes had been ordered

120. Goldberg v. Zellner, 235 S.W. 870 (Tex. Comm’n App.—1931, judgm’t adopted) (sep-
arate property); Story v. Marshall, 24 Tex. 305 (1859) (community property).

121. Smith v. Strahan, 16 Tex. 314, 321 (1856).

122. Goldberg v. Zellner, 235 S.W. 870 (Tex. Comm’n App.—1931, judgm’t adopted) (sep-
arate property); Story v. Marshall, 24 Tex. 305 (1859) (community property).

123. Cockerham v. Cockerham, 527 S.W.2d 162 (Tex. 1975) (separate property); Smith v.
Strahan, 16 Tex. 314 (1856) (separate property).

124. Higgins v. Johnson’s Heirs, 20 Tex. 389 (1857).

125. 822 S.W.2d 181 (Tex. App.—Houston [Ist Dist.] 1991, writ denied).

126. Id. at 183. The wife’s attempt to deny that she had made a gift of a clock to her
husband was also unsuccessful. Id. at 185.

127. Markum v. Markum, 210 S.W.2d 835 (Tex. Civ. App.—Amarillo 1917, writ dism’d);
Messer v. Ziegler, 282 S.W. 620 (Tex. Civ. App.—Ft. Worth 1926, no writ).

128. 836 S.W.2d 715 (Tex. App.—San Antonio 1992, n.w.h.).

129. 384 S.W.2d 895 (Tex. Civ. App.—Corpus Christi 1964, writ ref'd n.r.e.).
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to pay the encumbrance, and the court therefore held that the ex-husband
was required to pay the lienholder at the insistence of the ex-wife. In both
cases the buyer was independently liable on his contract to pay the indebted-
ness, and in each case the court had the power to order payment. In finding
for the executor in Kuenstler the court relied on the bank’s failure to offer
proof of its claim.!30 But if the bank had not failed to prove the indebted-
ness (and had not been precluded from doing so by its apparent prior choice
of remedy), the court might have ordered the executor to pay the decedent’s
debt and might have awarded the truck to the donee. In a like case in which
the decedent’s wife is the donee, the result would be the same. In Kuenstler,
the court further observed that the donor’s contract with the seller impeded
his ability to transfer title and therefore precluded his making a gift of the
truck to the donee. This was a slip that failed to take account of the impact
of commercial law on the underlying transaction.!3!

One who accepts benefits under a will must adopt the whole contents of
the instrument and renounce any right inconsistent with it.!32 In Coppock &
Teltschik v. McLaughlin,'3* the widow made an equitable election to take
under her husband’s will. The court held that she was therefore precluded
from taking either statutory allowances or having exempt property set aside
to her.13* Consequently her former attorney, to whom she had assigned an
interest in exempt property received from her husband’s estate, lacked stand-
ing to complain that a lien had been improperly put on the property.!3

III. MANAGEMENT AND LIABILITY OF MARITAL PROPERTY
A. COMMUNITY SURVIVORSHIP AGREEMENTS

Whether community property is solely or jointly managed, it may be
made subject to a right of survivorship by the spouses’ agreement in writ-
ing.136 Because the consequences of such agreements arise at death, the stat-
utory counterpart for the 1987 constitutional provision authorizing such
spousal agreements are found in the Probate Code!3” rather than the Family
Code. In Rogers v. Shelton,'38 spouses had entered into a written agreement
in 1981 to create a bank account of community property with a right of
survivorship. The 1989 statute to complement the constitutional provision
of 1987, however, by its terms applies to earlier agreements only if both

130. Kuenstler, 836 S.W.2d at 718.

131. Tex. Bus. & CoM. CODE ANN. §§ 9.311, 1.201(32). The court’s authority for its
conclusion is Ford v. Harlow, 439 S.W.2d 682, 685-86 (Tex. Civ. App.—Fort Worth 1969,
writ refd n.r.e.), a case involving the assignment of a negotiable instrument which occurred
prior to enactment of the Uniform Commercial Code. There the assignment was not accompa-
nied by delivery and was therefore ineffective.

132. Miller v. Miller, 235 S.W.2d 624, 626 (Tex. 1951).

133. 1992 Tex. App. LEXIS 2342 (Tex. App.—Houston {1st Dist.] 1992, n.w.h.).

134. Id. at *11-12.

135. Id. at *12.

136. TEX. CONST. art. XVI, § 15.

137. TeX. PROB. CODE ANN. §§ 451-461 (Vernon Supp. 1993). See aiso id. § 439.

138. 832 S.W.2d 709 (Tex. App.—Eastland 1992, writ denied).
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spouses were still living on the effective date of that act.!3® In 1986, how-
ever, the wife had died; so the statute covering spousal agreements to hold
community property with a right of survivorship was ineffective.!4° Prior to
his mother’s death, the couple’s son had added his name to the account. On
the death of his mother the son nevertheless made no claim to funds in the
account. On his father’s death in 1989, however, the son asserted a claim
which was rejected by the trial court. Because the addition of his name to
the account did not comply with the provisions of Probate Code section
439,141 this conclusion was affirmed by the court of appeals. If both spouses
had been alive in 1989 when the later act was passed to complement the
1987 constitutional provision and both spouses had joined in writing to des-
ignate the son as a further beneficiary of the survivorship account, he would
have qualified as a beneficiary under section 439. But if the son’s name were
added by the written direction of only one spouse, the son’s position is not
clear. If the designating spouse is the surviving spouse, it might be reason-
ably asserted that the son would have a right of survivorship to the account
on the death of that spouse.

B. HOMESTEAD: DESIGNATION AND EXTENT

The law of homestead and exempt personal property defines most of the
boundaries protecting family property from the claims of creditors. One of
those rules is that a debtor can claim only one homestead at a time. Before
filing for bankruptcy the debtor in In re England'4? sold a rural home near
Dallas and moved to a central Texas ranch which he already owned. In his
bankruptcy proceeding the debtor claimed the ranch as his homestead and
also claimed the proceeds of a vendor’s lien note secured by the property
which he had just sold. The creditors successfully challenged the debtor’s
attempt to claim the note as exempt. The debtor asserted that Property
Code section 41.001(a), stating that a homestead and burial lots are exempt
from creditors’ claims, is amplified by the provisions of section 41.001(c),
providing that the proceeds of sale of a homestead are exempt. Thus, the
debtor argued that the proceeds of sale are an independent non-homestead
exemption just as burial lots are. In-the light of prior decisions, the federal
district court concluded that subsection (c) is not an additional but an alter-
native homestead exemption to that provided in subsection (a).'4* Hence, a
debtor’s claiming both the note and the rural homestead amounted to claim-
ing two homesteads at once.

Homestead property loses its protected status on abandonment of home-
stead use. But a purchaser from the debtor may assert his predecessor’s
homestead protection against the prior owner’s judgment creditor, if the

139. TEX. PROB. CODE ANN. § 451 (Vernon Supp. 1993).

140. Id.

141. TEX. PROB. CODE ANN. § 439 (Vernon 1980) (enacted in 1979). See Stauffer v. Hen-
derson, 801 S.W.2d 858 (Tex. 1990).

142. 141 B.R. 495 (Bankr. N.D. Tex. 1991), aff’d, 975 F.2d 1168 (5th Cir. 1992).

143. Id. at 499.
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purchaser receives title while the seller is still in possession.!4* In Intertex,
Inc. v. Kneisley,'45 the court restated the familiar rule that when a creditor
abstracts his judgment in the deed records, despite the homestead nature of
his debtor’s property at the date of filing, the creditor’s judgment lien at-
taches when the property loses its homestead character through alienation so
that the judgement creditor takes priority over all subsequently filed
judgments. 146

Whether a property was a homestead at the time a deed of trust was exe-
cuted on the property was addressed in Gregory v. Sunbelt Savings.'*’ In
upholding the trial court’s finding that the property was not a homestead at
the time and the lien was therefore valid, the court reiterated the extraordi-
narily high standard of proof to show that ‘“homestead character of property
can be established prior to actual occupancy when the owner intends to im-
prove and occupy the premises as a homestead™: if such preparations “have
proceeded to such an extent as to manifest, beyond a reasonable doubt, the
intention to complete improvements and to reside upon the place as a
home.” 148 The court went on to hold that if the owner is not in occupancy
of the property at the time the deed of trust was executed, and the lender
relies on the owner’s representations that the property is not his homestead,
the owner is estopped from asserting a homestead claim though the property
later became his homestead.!4®

In defining the extent of a business homestead the Texas Supreme Court
in Ford v. Aetna Insurance Co.'>° held that property “used in aid of the
business” but not “essential to and necessary for such business” is not ex-
empt.!5! Applying this test, the Fifth Circuit Court of Appeals held in In re
Webb'52 that a property used for a separately operated urban retail business
of the debtors, who also operated a wholesale and retail business eighteen
blocks away, did not constitute an exempt extension of the wholesale and
retail business property.!33

In Webb, the court also considered as “a factor worthy of inclusion in the
factual calculus!54 the claimants’ declaration that the retail property was
not claimed as exempt when they executed a mortgage on that property.

144. See Posey v. Commercial National Bank, 55 S.W.2d 515, 517 (Tex. Comm’n. App.)
(1952); Hoffman v. Love, 494 S.W.2d 591, 594-95 (Tex. Civ. App.—Dallas 1973, writ ref'd
n.r.e).

145. 837 S.W.2d 136 (Tex. App.—Houston [14th Dist.] 1992, writ denied). See Gen-
sheimer v. Kneisley, 778 S.W.2d 138 (Tex. App.—Texarkana 1989, no writ).

146. Kneisley, 837 S.W.2d at 138.

147. 835 S.W.2d 155 (Tex. App.—Dallas 1992, writ denied).

148. Id. at 158 (citing Bartels v. Huff, 67 S.W.2d 411, 412 (Tex. Civ. App.—San Antonio
1933, writ refd) (emphasis added)). See Cheswick v. Freeman, 155 Tex. 372, 287 S.W.2d 171
(1956); Gilmore v. Dennison, 131 Tex. 398, 115 S.W. 2d 902 (1938); Archibald v. Jacobs, 69
Tex. 248, 6 S.W. 177 (1887).

149. Gregory, 835 S.W.2d at 159-60.

150. 424 S.W.2d 612, 614, 616 (Tex. 1968).

151. Id. at 616.

152. 954 F.2d 1102 (5th Cir. 1992).

153. Id. at 1108.

154. Id.
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Another bankrupt debtor’s disclaimer of homestead use was more pointedly
rejected as a significant factor in dealing with a homestead claim in In re
Bradley,'5% before a different panel of the same court. In Bradley, the
debtor-wife and her husband owned 15 acres of rural land where their home
and outbuildings were located. This improved area was surrounded by an
additional 114 acres used to pasture livestock. After using the 114 acres as
security for a note, the debtor and her husband had made a written dis-
claimer of the homestead character of the property to the lender. In re-
jecting the creditor’s argument that the disclaimer constituted an
abandonment of the 114 acres as part of the debtor’s rural homestead, the
court said that a lender of money secured by this land “should have known
or expected that a homestead disclaimer was false” under the circum-
stances.'*® “As long as the claimant has occupied the property in question
and used it for homestead purposes, then an attempted homestead disclaimer
will not preclude her from claiming the homestead exemption.”!5? The
court added: “Unless the claimant has abandoned part of the homestead,
Texas law does not favor severance of a single contiguous tract of land into
homestead and non-homestead sections . . . Absent abandonment, the sever-
ance of a tract of land from a homestead is permissible only if there is no
evidence that the severed tract is used for homestead purposes.”'58 In re-
sponse to the creditor’s further argument that the property could not consti-
tute a rural homestead because it was within the limits of an incorporated
town, the court said that the debtor could rely on the provision of Property
Code section 41.002(c),!s® enacted in 1989, that the property when desig-
nated as a homestead was “not served by municipal utilities and fire and
police protection.”'60 The debtor and her husband had occupied the 15
acres as a homestead since 1977 as well as the 114 acres since its acquisition
in 1982, at which time neither tract was served with the urban amenities
specified in the statute.

Under section 41.005 of the Property Code!6! a party may make a volun-
tary designation of his homestead — ordinarily for the purpose of assuring a
prospective lender that other property on which the owner is about to give a
lien is not claimed as a homestead. Notwithstanding such a written designa-
tion under the statute a homestead claimant may subsequently show that
different property from the property so designated had become his home-
stead.!®2 In In re Kennard,'? the Fifth Circuit court allowed a debtor’s

155. 960 F.2d 502 (5th Cir. 1992).

156. Id. at 510.

157. Id. at 509.

158. Id. at 508-509 (citations omitted) (emphasis in original).

159. Tex. Pror. CODE ANN. § 41.002(c) (Vernon Supp. 1993): “A homestead is consid-
ered to be rural if, at the time the designation is made, the property is not served by municipal
utilities and fire and police protection.” In this context “‘designation” means “‘when the prop-
erty became a homestead.”

160. Id. at 511-12.

161. TEX. ProP. CODE ANN. § 41.005 (Vernon 1984).

162. See Lifemark Corp v. Merritt, 655 S.W.2d 310, 314 (Tex. Civ. App.—Houston [14th
Dist.] 1983, writ refd n.r.e.).

163. 970 F.2d 1455 (5th Cir. 1992).
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claim of a rural homestead consisting of 200 acres used as a residence, farm,
and pasture, even though the debtor had claimed a different 200 acres as his
homestead in the designation and disclaimer executed in connection with the
earlier execution of a deed of trust. The property earlier designated did not
include the land where the debtor’s present home is located. The debtor’s
present use is the best evidence of the debtor’s intent to exempt the 200 acres
containing his present home.'6* Because the bank could not have reasonably
relied on the debtor’s obviously stale designation, the debtor was not es-
topped by his declaration from asserting an exemption for the 200 acres
where he is actually living.165

Section 41.002(b) of the Property Code allows up to 200 acres for a rural
family homestead and up to 100 acres for a single adult who is not otherwise
entitled to a rural homestead.'%¢ Under this statute an unmarried debtor
who is head of a household consisting of her adult married daughter and
granddaughter is not limited to 100 acres for single adults. In In re Hill,'¢”
the debtor, in 1984, removed her daughter and granddaughter from a house-
hold of domestic violence and provided for their financial and emotional
support and physical safety until the time the debtor filed a bankruptcy peti-
tion in 1988. In rejecting the creditor’s argument that the 1973 statutory
amendment defining rural homestead rights of single adults changed the
prior meaning of a family homestead, the court stated that the amendment
merely gave additional rights to single adults and did not affect prior case
law which had consistently held that the family relationship is one of status
and that there has never been a requirement that the head of a family be
married.'5® The court further held that the daughter’s marital status during
the time she lived with the debtor did not effect the debtor’s claim based on
the daughter’s reliance on her mother’s financial and emotional assist-
ance.!%® The court also rejected the creditor’s argument that the daughter’s
employment disproved her dependency upon the debtor for financial assist-
ance because absolute financial reliance is not necessary to establish depen-
dence. The daughter’s income was insufficient to enable her to leave the
debtor’s household.!’® By way of dicta, the court went on to state that only
in situations involving minor children or infirm parents would an obligation
to provide moral support, wholly apart from financial support, be sufficient
to establish the familial relationship necessary to support the family home-
stead exemption.!!

Article XVI, section 50 of the Texas Constitution states that “[a]ll pre-
tended sales of the homestead involving any condition of defeasance shall be
void.” In the context of the time when the provision was drafted, it meant

164. Id. at 1459.

165. Id. at 1460.

166. TEX. PROP. CODE ANN. § 41.002(b) (Vernon 1984).

167. 972 F.2d 116 (5th Cir. 1992).

168. Id. at 119-20. See Roco v. Green, 50 Tex. 483 (1878); Henry S. Miller Co. v. Shoaf,
434 S.W.2d 243, 244 (Tex. Civ. App.—Eastland 1968, writ ref'd n.r.e.).

169. 972 F.2d at 120.

170. Id. at 121.

171. Id. at 121-22.
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that a homestead claimant did not lose his homestead by pretending to sell it
when he was actually mortgaging it for a loan. In Orozco v. Sander,'?? the
Texas Supreme Court found that a homestead claimant had made such a
pretended sale structured much more elaborately. The claimant sought to
borrow money with his home as security. Acting through an agent, the
lender provided the money and established the criteria for the purchase of
the home by his agent. The seller then conveyed her homestead to the agent
in exchange for a promissory note, a deed of trust to secure the note, and
another deed of trust to secure the agent’s assumption of the seller’s prior
indebtedness on the property. The agent then leased the home back to the
seller for the amount of the scheduled payments on her loans, and these
rental payments were to be made to the lender. It was agreed that when the
seller repaid the principal amount of the loan, the agent would reconvey the
homestead to the seller. At the closing of the transaction the lender
purchased the seller’s note at a substantial discount. From the proceeds of
the sale the seller gave the agent the money to discharge her prior note, but
the agent kept the money and defaulted on both the old and the new note.
Both lien holders notified the seller of their intention to foreclose their liens.
The Supreme Court held that there was sufficient evidence to support the
jury’s verdict for the seller:173 that there was a pretended sale and that the
seller was entitled to damages. This is the sort of transaction that the legisla-
ture sought to outlaw in passing Property Code section 41.006.174

Once a homestead has been established, it is presumed to continue until it
is abandoned, and the party asserting abandonment has the burden of proof.
In Firstbank v. Pope,'’s the homeowners sold their home to a corporation of
which they were the sole shareholders in order to receive some ready cash
and to increase the company’s balance sheet liquidity. They received cash
for the sale and immediately leased the home from the company but made
no lease payments. Two years later the company reconveyed the home to
the sellers. Subsequently, the company filed a Chapter 7 bankruptcy petition
and one of its creditors sought a declaration that the lien was valid. In hold-
ing the lien invalid, the bankruptcy court stated that the creditor had not
met its burden of proof that the homestead was abandoned. The court said
that abandonment requires both overt acts of discontinued use and intent to
abandon.!”® In reaching its decision the court placed particular reliance on
evidence that the creditor knew that the sellers’ real purpose was to borrow
money against their residence without violating the homestead laws, that
they continued to live in the home, paid its homeowner’s insurance, and
intended to reconvey the home within two years to avoid a capital gains tax.
Still, in order to borrow money on the home without violating the home-
stead law, the borrowers had to abandon their homestead. _

The effect of federal forfeiture provisions on Texas homestead rights was

172. 824 S.W.2d 555 (Tex. 1992).

173. Id. at 556.

174. TEX. PROP. CODE ANN. § 41.006 (Vernon Supp. 1993).
175. 141 B.R. 115 (Bankr. E.D. Tex. 1992).

176. Id. at 120.
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considered by the Fifth Circuit Court of Appeals in United States v. Lot 9,
Block 2 of Dannybrook Place.'’ The federal code provides that
The following shall be subject to forfeiture to the United States and no

(7) All real property . . . which is used in . . . the commission of a
violation of [Title 21] punishable by more than one year’s imprison-
ment, except that no property shall be forfeited under this paragraph, to
the extent of an interest of an owner, by reason of any act or omission
established by that owner to have been committed or omitted without
the knowledge or consent of that owner.!78
The husband and wife owned a home in Houston from which the husband

was allegedly selling illegal drugs. Based on these allegations, the govern-
ment filed a complaint asking that the home be forfeited pursuant to the
statute. Finding that the husband used the house to sell drugs, the district
court awarded summary judgment to the government. In reversing the for-
feiture award against the wife’s interest in the home, the Fifth Circuit court
stated that although the husband may have forfeited his interest in the home,
the wife’s interest could be sheltered under the “innocent owner” defense on
her showing that the illegal acts here were committed without her knowl-
edge or consent.!” The court further stated that the wife’s interest in the
home should be established by referring to Texas law and that her interest
should be protected to the extent that Texas law does not contravene the
federal forfeiture statute.!80 Although it is clear that the wife has a pro-
tected possessory homestead interest in the property under Texas law it
seems likely that she will be limited to the value of that interest on sale of the
home. 18!

C. LIENS ON HOMESTEADS

In Laster v. First Huntsville Properties Co.,'8? the Texas Supreme Court
addressed the issue of whether an ex-spouse co-owner of property, subject to
the other ex-spouse’s exclusive right to occupancy for a limited period pursu-
ant to a divorce decree, can mortgage his interest. The court concluded that
the mortgage of an ex-spouse’s interest in the residence is valid under the
Texas homestead laws and that its foreclosure was valid, and it was subject
to foreclosure after default once the mortgagor could exercise his right of
reentry. Whether a mortgagee might foreclose before the mortgagor’s right

177. 919 F.2d 994 (5th Cir. 1990).

178. 21 U.S.C. § 881(a)(7) (Supp. 1988).

179. Lot 9, 919 F.2d at 999. Circuits are divided as to whether both a lack of knowledge
and a lack of consent are required to establish the “innocent owner” defense. Id. at 1000.

180. Id.

181. See United States v. Rodgers, 401 U.S. 677 (1983) (holding that section 7403 of the
Internal Revenue Code of 1954 authorizing the sale of a home to satisfy tax indebtedness
overcame the homestead possessory rights of a innocent spouse of the delinquent taxpayer).
See also Amrani-Khaldi v. State, 575 S.W.2d 667 (Tex. Civ. App.—Corpus Christi 1978, no
writ). But see United States v. D.K.G. Appaloosas, Inc., 630 F.Supp. 1540 (E.D. Tex. 1986).

182. 826 8.W.2d 125 (Tex. 1991), discussed in Joseph W. McKnight, Family Law: Hus-
band and Wife, Annual Survey of Texas Law, 45 Sw. L.J. 1831, 1848-49 (1992).
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of reentry accrues was not addressed. The court, however, remarked that
the divorce decree created in the ex-husband ““a future interest in the resi-
dence similar to that held by a vested remainderman,” and consequently “no
homestead right arose in favor of the ex-wife in [the ex-husband’s] interest in
the residence because he held only a future right to possession in the prop-
erty subject to [the ex-wife’s] homestead rights.”!83 In approving the sale
and partition in favor of the mortgagee the court nevertheless added that a
divorce court’s power to make a “just and right” division of community
property includes the power to order the sale of a community homestead and
division of the proceeds and that a postponement of the division until a fu-
ture date does not reduce the court’s power to do so. In what amounts to an
addendum to the court’s decision in Laster, two concurring justices in Heg-
gen v. Pemelton'®4 observed that the former wife’s homestead right did not
reach the entire property but only her proportional interest. This is more con-
sistent with prior authority. In Speer & Goodnight v. Sykes,'85 the court had
held that an ex-husband who had been ordered to surrender occupancy of
the family home on divorce could maintain his homestead interest in the
property, though he was temporarily excluded from exercising his right of
possession.

In Shoberg v. Shoberg,'®¢ a divorce decree incorporated an agreement inci-
dent to divorce in which the husband agreed to convey his interest in the
couple’s residence to his wife in consideration of a promissory note and deed
of trust. The agreement was executed and both parties allowed the judgment
to stand. Having subsequently defaulted on the note the ex-wife sought to
enjoin foreclosure. The trial court entered summary judgment for the ex-
husband. In rejecting the wife’s contention that the lien was unconstitu-
tional, the appellate court stated that the ex-wife’s suit was a collateral at-
tack on the judgment.!®” Further, the lien was constitutionally valid as
purchase money security.!88

The federal codification'®® of the D’Oench, Duhme!*® doctrine provides
that the maker of a promissory note payable to a bank is estopped from
asserting against the federal government that the parties had agreed that the
instrument would not be enforced.'®! In applying the doctrine in In re
Napier'®? the bankruptcy court held that the rule does not estop a debtor
from asserting that, under Texas homestead law, a deed of trust lien held by
the Federal Deposit Insurance Corporation is invalid on exempt property to
the extent that the lien secures a non-purchase money debt, even though

183. Id. at 129-30.

184. 836 S.W.2d 145, 148 (Tex. 1992).

185. 102 Tex. 451, 454-55, 119 S.W. 86, 86-88 (1909).

186. 830 S.W.2d 149 (Tex. App.—Houston {14th Dist.] 1992, no writ).

187. Id. at 152 (citing Williams v. Williams, 620 S.W.2d 748, 749 (Tex. App.—Dallas 1981,
writ ref'd n.r.e.)).

188. TEX. CONST. art. XVI, § 50.

189. 12 US.C. § 1823(e) (1988).

190. D’Oench, Duhme & Co. v. Federal Deposit Insurance Corp., 315 U.S. 447 (1942).

191. Id. at 461-62.

192. 144 B.R. 719 (Bankr. W.D. Tex. 1992).
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executed with a homestead disclaimer affidavit indicating that another prop-
erty was the debtors’ homestead.!®3 In this instance the owners made no
representations of an intent to abandon the property as a homestead and the
lender likely knew that the owner retained physical possession of the
property. %4

Property Code section 53.059 provides that a mechanic’s lien contract for
improvements on a homestead must be made in writing and recorded before
it is performed.!9> In In re Smith,'%6 the homeowners executed a mechanic’s
lien note in consideration of improvements, and money was advanced by a
bank pursuant to draw requests indicating that work on the residence was
being completed. All of the parties involved knew, however, that no work
was to be performed and the money was actually advanced to allow the
homeowners to pay delinquent income taxes and other debts. After the note
matured, the borrowers defaulted and filed for relief in bankruptcy. The
bank’s federal assignee sought a declaration of validity of the homestead lien,
arguing that it took free of any defenses under the D’Oench, Duhme doc-
trine.!9’7 The homeowners asserted that the lien was invalid under Texas law
because it never attached, as no work was ever performed.

The court, however, concluded that it was unnecessary to reach the issue
of whether the mechanic’s lien attached, because the homeowners were es-
topped from denying the validity of the lien.!98 The court reasoned that
there is an exception to the rule against estoppel “when the owners represent
that existing notes are valid mechanic’s lien notes for improvements, secured
by a mechanic’s lien contract properly executed.”!%® Although estoppel
would not preclude an assertion of invalidity of the lien against the lending
bank because of its knowledge of the fraud, its assignee was an innocent
third party purchaser who could assert estoppel.2%

A purchase-money lien is implied in favor of a vendor to secure payment
of the purchase price when no express lien is embodied in a sale and the
purchase money is not paid.2°! In Trison Investment Co. v. Woodard,?°? the
court addressed the issue of implied vendor’s liens in a divorce context. The
husband and wife had purchased a community farm during marriage. On
divorce it was agreed that the husband would take the farm and other real
and personal property and that he would make periodic payments to the
wife. The ex-husband later used the non-exempt farm as security for a loan.
When the ex-husband defaulted on payments to the ex-wife and sought
bankruptcy protection, the wife filed a proof of claim alleging an implied
vendor’s lien on the farm. After the lender foreclosed its lien, the farm was

193. Id. at 725.

194. Id

195. TEX. PrROP. CODE ANN. § 53.059 (Vernon 1984).

196. 966 F.2d 973 (5th Cir. 1992).

197. 315 U.S. 447 (1942).

198. In re Smith, 966 F.2d at 976.

199. Id. at 977.

200. Id. at 977-78.

201. McGoodwin v. McGoodwin, 671 S.W.2d 880, 881-82 (Tex. 1984).
202. 838 S.W.2d 790 (Tex. App.—Dallas 1992, writ denied).
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sold. In rejecting the ex-wife’s assertion of an implied lien on the farm, the
court relied on the absence of a specific consideration attributable to the
farm.203 In drafting divorce decrees it is therefore recommended that a
value be attributed to each item of property along with a schedule of the
periodic payments that will be paid to discharge the liens. It is also sug-
gested that the divorce decree be filed to achieve a perfected security interest
on personalty under the Uniform Commercial Code and recorded in the
deed records to give constructive notice of the lien on the realty.204

D. LIEN STRIPPING

On its face the meaning of Bankruptcy Code section 506(a) and (d)2°5 is
far from clear, but a number of courts have concluded that a bankrupt
debtor is thereby allowed to reduce (“strip down”) a lien on the debtor’s
property to the value of the collateral. In Dewsnup v. Timm,2°6 the United
States Supreme Court resolved a conflict between the federal circuits with
respect to the proper interpretation of the section in a Chapter 7 (liquida-
tion) bankruptcy.20’ The debtors in bankruptcy sought liquidation of their
non-exempt property, including a parcel of realty valued at $39,000, subject
to a mortgage for a debt of $119,000. In effect, the debtors sought to avoid
the unsecured portion of the mortgage.2°8 The Court rejected the debtors’
reading of section 506(d) in favor of the creditor’s protection under section
502 with the further observation that an unfair result would be produced by
the debtors’ interpretation of section 506: It would be unfair to allow reduc-
tion of the creditor’s lien, because the debtors would thereby receive the ben-
efits of any future increase in the value of the collateral.2%°

The decision in Dewsnup leaves open the question of availability of “lien

203. Id. at 794.

204. See Tex. Bus. & CoM. CODE ANN. § 9-302 (Vernon 1991); TEX. PROP. CODE ANN.
§ 13.002 (Vernon 1984).

205. 11 U.S.C. § 506(a), (d) (1988).

206. 112 S. Ct. 773 (1992).

207. A majority of courts had held that a Chapter 7 debtor could use § 506 to strip down a
lien unsupported by value. See Gaglia v. First Federal Sav. & Loan Ass’n, 889 F.2d 1304 (3rd
Cir. 1989); In re Folendore, 862 F.2d 1537 (11th Cir. 1989); In re Richardson, 121 B.R. 546
(Bankr. 8.D. IlL. 1990); In re Kostecky, 111 B.R. 823 (Bankr. D.Minn. 1990); In re Donahue,
110 B.R.41 (Bankr. D.Kan. 1990); In re Brouse, 110 B.R. 539 (Bankr. D.Colo. 1990); In re
Moses, 110 B.R. 962 (Bankr. N.D.Okla. 1990); In re Garnett, 88 B.R.123 (Bankr. W.D.Ky.
1988), aff'd sub nom; United States ex rel. Farmers Home Admin. v. Garnett, 99 B.R. 757
(Bankr. W.D.Ky. 1989); In re Haugland, 83 B.R. 648 (Bankr. D.Minn. 1988); In re Crouch,
76 B.R. 91 (Bankr. W.D.Va. 1987); In re O'Leary, 75 B.R. 881 (Bankr. D.Or. 1987); In re
Cleveringa, 52 B.R. 56 (Bankr. N.D.Iowa 1985); In re Lyons, 46 B.R. 604 (Bankr. N.D.IIL
1985); In re Gibbs, 44 B.R. 475 (Bankr. D.Minn. 1984).

Other courts had taken the view that such a reduction is prohibited. See Dewsnup v. Timm,
908 F.2d 588 (10th Cir. 1990}, aff’d, 112 S. Ct. 773 (1992); Oregon v. Lange, 120 B.R. 132 (9th
Cir. 1990); In re Doty, 104 B.R. 133 (Bankr. S.D.lowa 1988); In re McLaughlin, 92 B.R. 913
(Bankr. S$.D.Cal. 1988); In re Verma, 91 B.R. 17 (Bankr. W.D.Pa. 1987); In re Maitland, 61
B.R. 130 (Bankr. E.D.Va. 1986); In re Wolf, 58 B.R. 354 (Bankr. N.D.Ohio 1986); In re
Cordes, 37 B.R. 582 (Bankr. C.D.Cal. 1984).

208. It was argued that under § 506(d) the creditor had a secured claim for the value of the
collateral ($39,000) and an unsecured claim for the balance ($80,000).

209. Dewsnup, 112 S. Ct. at 778.
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stripping” in a Chapter 13 proceeding.?!® The financial problem presented
ordinarily occurs when there is a downturn in the real estate market making
a debtor’s residence or other realty worth less than the balance of the out-
standing mortgage debt. The Ninth Circuit Court of Appeals has twice con-
cluded that the holding in Dewsnup is inapplicable to a Chapter 13
proceeding.2!! The Fifth Circuit court, however, has refused to allow Chap-
ter 13 debtors to strip the value of the secured burden on the property, and
this decision is under review by the United States Supreme Court.2!2

E. EXEMPT PERSONALTY

In Daniels v. Pecan Valley Ranch,?!3 the court held that a structured set-
tlement of a personal injury claimant is not exempt from the claims of the
injured party’s creditors. The settlement was structured as a spendthrift
trust from which lump sum and periodic payments were to be paid for the
life of the beneficiary from an annuity issued by an insurance company. Five
years later the recipient’s judgment creditor attempted to garnish funds from
the insurance company and the trust. The San Antonio court of appeals
relied on a consistent line of bankruptcy cases holding that annuities based
on tort settlements (in contrast to certain retirement instruments) are not
exempt from attachment under the Internal Revenue Code. The court also
rejected the debtor’s argument that the use of a spendthrift trust made the
funds exempt. Because the debtor had participated in the creation of the
annuity contract, he was a settlor under Texas trust law and could not take
shelter behind the trust.2'4 Finally, the court held that the annuity was not
exempt under Insurance Code article 21.22.215

In 1991, article 21.22 of the Insurance Code was amended to provide that
all life, health, and accident insurance policies and their proceeds are exempt
from creditors’ claims.2'¢ In In re Walden,?'” a bankruptcy court consid-
ered whether a pre-paid annuity to secure payments under a non-competi-

210. Bankruptcy Code § 1322 allows Chapter 13 plans to “modify the rights of holders of
secured claims, other than a claim secured only by a security interest in real property that is
the debtor’s principal residence, or of holders of unsecured claims, or leave unaffected the
rights of holders of any class of claims.” 11 U.S.C. § 1322 (1988).

The concept of lien stripping is inapplicable to chapter 11 bankruptcy. See Margaret How-
ard, Stripping Down Liens: § 506 and the Theory of Bankruptcy, 65 AM. BANKR. L.J. 373, 398-
99 (1991).

211. See Lomas Mortgage USA v. Wiese, 980 F.2d 1279 (9th Cir. 1992); Hougland v.
Lomas & Nettleton Co., 886 F.2d 1182 (9th Cir. 1989).

212. Nobleman v. American Savings Bank, 968 F.2d 483, cert. granted, 113 S. Ct 654
(1992).

213. 831 S.W.2d 372 (Tex. App.—San Antonio 1992, writ denied).

214. TEX. Pror. CODE ANN. § 112.035(d) (Vernon 1984).

215. Daniels, 831 S.W.2d at 380 (relying on Norsul Oil & Mining Ltd. v. Commercial
Equip. Leasing Co., 703 S.W.2d 345 (Tex. App.—San Antonio 1985, no writ) (turnover order
can issue against one other than the judgement debtor)). The court rejected the debtor’s argu-
ment that because the funds were outside his *“‘possession or control,” they were held by the
insurance company. Id. at 384.

216. Act of June 15, 1991, 72nd Leg., R.S. ch. 609, § 1, 1991 Tex. Gen. Laws 2216 (current
version at TEX. INs. CODE ANN. art. 21.22 (Vernon Supp. 1993)).

217. 144 B.R. 54 (Bankr. W.D. Tex. 1992).



1502 SMU LAW REVIEW [Vol. 46

tion agreement was exempt property under article 21.22. The debtor had
sold his business and had committed himself to a non-competition agree-
ment in exchange for certain agreed payments and became an employee of
the purchaser. In settlement of an ensuing breach of contract suit between
the parties, it was agreed to substitute payments from a pre-paid annuity
issued by an insurance company for payments under the contract. In hold-
ing that the annuity was not a policy of insurance issued by a life, health or
accident insurance company (and thus exempt from seizure) the court stated
that an annuity is “essentially a form of investment which pays periodically
during the life of an annuitant or during terms fixed by contract rather than
on occurrence of future contingency.”2!8 Because the annuity did not (1)
provide for payments under an insurance policy made on the occurrence of
future contingency, (2) make payments when the insured became ill and in-
curred medical expenses or (3) pay for damages caused by accidents, it was
not an exempt policy of insurance under article 21.22.2'% The court also
held that the annuity was not a plan or program of annuities or benefits in
use by an employer. The debtor’s claims for exemption were, therefore, dis-
missed, and the trustee in bankruptcy obtained the payments as part of the
bankrupt’s estate.

A bankruptcy court applied the Texas exemption for tools of trade22° to
computer hardware equipment deemed necessary in the conduct of the
debtor’s trade or business.22! The court indicated that to meet the require-
ment that such items “fairly belong” to the trade and are not merely of
*““general value and use” the computer hardware, although generic in nature,
must be used in conjunction with specially designed software and that it is
only such use as a unit which gives the hardware its exempt status.222

In In re Nash,??* the court gave retrospective effect to the Supreme
Court’s decision in Owen v. Owen?2* that non-possessory, non-purchase
money liens on farm equipment may be avoided under § 522(f)(2)(B) of the
Bankruptcy Code when such equipment is exempt under Texas law.225 The
court rejected the lien holder’s argument that section 522(f)(2)(B) did not
apply to large machinery and equipment. The court explained that because
section 522(f)(2)(B) refers to exemptions under both state and federal law,
there is no controlling federal definition of the term “reasonably necessary”
and that the term “tools of the trade” takes on the character of the statute

218. Id. at 56-57.

219. Id. at 56.

220. Tex. Propr. CODE ANN. § 42.002(a)(4) (Vernon Supp. 1993).

221. In re Neal, 140 B.R. 634, 637-38 (Bankr. W.D. Tex. 1992).

222. Id at 637.

223. 142 B.R. 148 (Bankr. N.D. Tex. 1992).

224. 111 8. Ct. 1833 (1991). In Owen the Supreme Court announced that in determining
whether a lien may be avoided under § 522(f) one asks “not whether the lien impairs an ex-
emption to which the debtor is in fact entitled, but whether it impairs an exemption to which
he would have been entitled but for the lien itself.” Id. at 1836-37.

225. TEX. Prop. CODE ANN. § 42.002(a)(4) (Vernon Supp. 1992). Because the case was
filed after the enactment of the 1991 amendment to the Texas exemption statute, act of May
24, 1991, ch. 175, § 1, 1991 Tex. Gen. Laws 789, 792 (Vernon), there was no requirement that
the debtors show regular use of the equipment. Nash, 142 B.R. at 152.
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providing the exemption, that is, Property Code section 42.002,226 which has
no “reasonably necessary” requirement.

The retrospective effect of Owen was again addressed in In re Black-
stone.22’ The debtors chose state exemptions under section 522(b)(2)(A) and
included among their asserted exempt property was a tractor, claimed under
Property Code section 42.002(3)(B).228 The creditor claiming a non-posses-
sory, non-purchase money lien on the tractor did not object to the asserted
exemption within 30 days as required under federal Bankruptcy Rule
4003(b). After the debtors had been discharged, but before the case was
closed, the creditor filed a proof of claim asserting a lien. Citing Owen and
James B. Beam Distilling Co. v. Georgia,??° the court stated that the rights of
the parties became fixed at the time the petition was filed and the case was
therefore closed.230 Because that date was prior to the Owen decision, how-
ever, the court refused to allow the debtors to reopen their case to take ad-
vantage of that decision.23!

Property Code section 42.002(a)(8) exempts items of “athletic and sport-
ing equipment,”232 and since its amendment in 1991 section 42.002 no
longer requires that such property be “‘reasonably necessary for the family”
to qualify for exemption.23* Relying on two prior decisions?34 the bank-
ruptcy court held in In re Griffin that “athletic and sporting equipment” is
limited to small items for individual use.23> The court reasoned that al-
lowing a recreational boat as exempt would permit the debtor to take undue
advantage of the exemption laws and shield assets which are not necessary to
a fresh start from the just claims of creditors.236

In American Express v. Harris,237 the court refused to exempt from gar-
nishment wages deposited in a bank account under provisions of the Texas
Constitution and the Property Code, protecting “current wages” from
seizure for general debts. When wages are paid and received by the wage
earner, who subsequently deposits them in his bank account, they cease to be
“current wages” for the purposes of the exemption law.23® Nor was the
debtor’s position improved by recourse to the 1989 amendment to the turn
over statute, which provides that a “court may not enter or enforce an order
under this section that requires the turn over of the proceeds of, or the dis-

226. Id. at 153. See In re Hurcirile, 138 B.R. 835, 840 (Bankr. N.D. Tex. 1992), for appli-
cation of the old rule in a pre-amendment dispute.

227. 142 B.R. 146 (Bankr. N.D. Tex. 1992).

228. Tex. PrRop. CODE ANN. § 42.002(3)(B) (Vernon 1984).

229. 111 8. Ct. 2439 (1991).

230. Blackstone, 142 B.R. at 148.

231. Id

232. TeX. Propr. CODE. ANN. § 42.002(a)(8) (Vernon Supp. 1992).

233. Act of May 24, 1991, Ch. 175, § 3, 1991 Tex. Gen. Laws 789, 792 (Vernon).

234. In re Gibson, 69 B.R. 534 (Bankr. N.D. Tex. 1987); In re Schwarzbach, Case No. 87-
30817 (Bankr. W.D. Tex. May 22, 1989) (unpublished).

235. 139 B.R. 415, 417 (Bankr. W.D. Tex. 1992).

236. Id.

237. 831 S.W.2d 531 (Tex. App.—Houston [14th Dist.] 1992, n.w.h.).

238. Id. at 533.
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bursement of, property exempt under any statute.””23° The court held that
this statute is inapplicable to garnishment proceedings.2*°® The court also
held that since the turn over order was directed to the judgment debtor and
not to a third person, it was not a garnishment within the meaning of the
Texas Constitution.24!

In Patterson v. Shumate,?*? the United States Supreme Court held that a
Chapter 7 debtor’s interest in an ERISA-qualified plan was excluded from
the bankruptcy estate under section 541(c)(2) of the Bankruptcy Code. That
section provides that a debtor’s estate does not include the debtor’s beneficial
interest in a trust if the trust is subject to transfer restrictions that are en-
forceable under non-bankruptcy law. The court concluded that the term
“applicable non-bankruptcy law” encompasses any relevant non-bankruptcy
law, including such federal laws as ERISA, and is not limited to state spend-
thrift trust law. Thus, the decision of the Fifth Circuit Court of Appeals in
United States v. Goff**? is put to rest and the later decisions of Texas bank-
ruptcy courts are sustained.244

The United States Supreme Court held in Taylor v. Freeland & Kronz?+>
that when a bankrupt claims an exemption without cause, but the trustee
and creditors fail to object within 30 days after the creditor’s meeting, the
debtor is entitled to treat the property as exempt. Following Taylor, the
bankruptcy court in In re Halbert?*¢ held that if the case is converted from a
chapter 11 to a chapter 7 proceeding and there was no objection to the
claimed exemptions in the chapter 11 case, the chapter 7 trustee is not enti-
tled to object to the exemptions claimed. The court concluded that this re-
sult follows even though a new creditors’ meeting was required to be held to
permit the unsecured creditors to elect a Chapter 7 trustee.

IV. DivisioN oN DIVORCE
A. JURISDICTION

Texas courts have in rem jurisdiction to grant a divorce despite lack of
personal jurisdiction over a spouse. In Hoffman v. Hoffman,**? the court
reiterated the conclusion?4® that absence of personal jurisdiction over a
spouse substantially limits its division of property. Though adjudication of
status is one of the exceptions to the minimum contacts requirement for ju-

239. Tex. Civ. Prac. & REM. CoDE ANN. § 31.002(f) (Vernon Supp. 1993).

240. Harris, 831 S.W.2d at 533.

241. Id.

242. 1992 WL 127069 (U.S. 1992).

243. 706 F.2d 574 (5th Cir. 1983).

244, See D. Bruce Hendrick, Federal Nonbankruptcy Law Includes ERISA, 53 TEX. BAR.J.
854 (1990); Scott C. Sanders, Comment, Protecting ERISA Plans in Bankruptcy: Is There Still
Hope for Texas Debtors?, 42 BAYLOR L.REv. 757 (1990).

245. Taylor v. Freeland & Kronz, 112 S. Ct. 1644 (1992).

246. 146 B.R. 185 (Bankr. W.D. Tex. 1992).

247. 821 S.W.2d 3 (Tex. App.—Ft. Worth 1992, n.w.h.).

248. See Redus v. Redus, 794 S.W.2d 418 (Tex. App.—Austin 1990, writ denied); Joseph
W. McKnight, Family Law: Husband and Wife: Annual Survey of Texas Law, 45 Sw. L.J. 415,
433 (1991).
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risdiction,24? a court lacking personal jurisdiction of both spouses “may not
divide the property of the parties located outside the state of Texas and pos-
sibly that located within the state of Texas.””250

In Letersky v. Letersky,23! the court held that a foreign wife’s letter to a
Texas court informing the court that a divorce proceeding was already pend-
ing in Scotland did not constitute a general appearance to confer jurisdiction
on the Texas court. The court reasoned that the letter did not invoke the
judgment of the court when it questioned the court’s subject matter and per-
sonal jurisdiction.252 Nor did a letter from the wife’s Scottish counsel con-
stitute an answer when it informed the court of a pending divorce
proceeding in Scotland and questioned the court’s jurisdiction.?33

B. SANCTIONS

In Bloom v. Graham,?>* Rule 215 sanctions?>> were imposed against an
attorney for filing groundless pleadings which were brought merely for the
purpose of harassment. The attorney had represented the wife in a divorce
proceeding until she discharged him following receipt of his bill for services.
The husband and wife subsequently appeared in court with the husband’s
attorney and obtained an agreed decree of divorce. Although the wife’s orig-
inal attorney was still the wife’s attorney of record, he did not receive notice
of the hearing. Upon learning of the agreed divorce decree, he filed a motion
for new trial, a motion for sanctions against the husband and his attorney for
conducting an “ex parte” hearing, a motion for the appointment of an attor-
ney ad litem to represent the children, and a motion to disqualify the wife’s
new attorney. All this was done without the wife’s consultation or consent.

The court held that sanctions were appropriate in this case. Although the
attorney was still the wife’s attorney of record at the time of the divorce
hearing, her dismissal of him coupled with her entering the agreed divorce
decree should have put him on notice that she no longer wanted him to
participate in the case and that his authority as attorney of record had
ended.2’¢ The court stated that the attorney’s acts after his dismissal were
sanctionable under Rule 13.257

C. PROPERTY SETTLEMENT AGREEMENTS

In Birdwell v. Birdwell 25 the husband and wife entered into an agreement
incident to divorce which provided for the division of property, child sup-

249. Hoffman, 821 S.W.2d at 5 (citing Shaffer v. Heitner, 433 U.S. 186 (1977), and Inter-
national Shoe Co. v. Washington, 326 U.S. 310 (1945)).

250. Id.

251. 820 S.W.2d 12 (Tex. App.—Eastland 1991, no writ).

252. Id. at 14.

253. Id. (citing TEX. R. Civ. P. 7).

254. 825 S.W.2d 244 (Tex. App.—Ft. Worth 1992, writ denied).

255. Tex. R. Civ. P. 215.

256. Id. at 247-48.

257. Id. at 248; see TEX. R. C1v. P. 13.

258. 819 S.W.2d 223 (Tex. App.—Ft. Worth 1991, writ denied).
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port, and contractual alimony. The ex-wife sued to enforce alimony pay-
ments. The ex-husband argued that the provision for alimony approved by
the court and incorporated in the divorce decree is only enforceable as a
contract?>® but was not supported by consideration. The court rejected this
argument: even though the court approved the agreement between the hus-
band and wife, its approval did not (and could not) make the agreement as to
alimony an order of the court.260

In Giles v. Giles,?! the husband and wife appeared in court to present a
property agreement which was read into the record. At the conclusion of
the hearing the court granted the divorce as effective immediately, approved
the agreement, and ordered the wife’s attorney to prepare the decree which
would not require the signature of the parties, but only those of their attor-
neys. Several months later the husband notified the court that he no longer
consented to the division of property as previously agreed. The trial court
ignored the husband’s attempted repudiation and signed the divorce decree
as agreed to at the hearing. In the ex-husband’s contest of the matter the
court held that his repudiation was ineffective in that the judgment was ren-
dered at the time of the hearing.262

D. PROPERTY NOT SUBJECT TO DIVISION

A trial court has broad discretion in dividing property at divorce, but the
court must confine itself to the community property of the parties.263 When
the trial court commits an error in characterization of property as commu-
nity or separate that thereby materially affects the “just and right” division,
remand for a new division of the entire community estate is appropriate.264
In Hopf v. Hopf,?6% the trial court mistakenly included in the community
division a separate residence having significant value in relation to the rest of
the community estate. This mischaracterization of a valuable property ma-
terially altered the just division and therefore amounted to reversible error
requiring an entire redivision of the community estate.266

In Powell v. Powell,>6" the husband attacked an order of the trial court
that he purchase his wife’s 1000 shares of stock in his company which she
had acquired by gift during the marriage. The husband complained that the
order required him to pay for the wife’s separate property and thus divested
both spouses of their separate estates. The appellate court agreed and re-
formed the divorce decree by deleting this unconstitutional provision.268

259. Francis v. Francis, 412 S.W.2d 29 (Tex. 1967).

260. Birdwell, 819 S.W.2d at 226.

261. 830 S.W.2d 232 (Tex. App.—Ft. Worth 1992) (opinion withdrawn).

262. Id. at 237.

263. TEex. CoNsT art. 16, § 15; TEx. FAM. CODE ANN. § 5.01(a) (Vernon 1993); Cameron
v. Cameron, 641 S.W.2d 210, 213 (Tex. 1982).

264. See Jacobs v. Jacobs, 687 S.W.2d 731, 733 (Tex. 1985).

265. 841 S.W.2d 898 (Tex. App.—Houston [14th Dist.] 1992, writ filed).

266. Id. at 902.

267. 822 8.W.2d 181 (Tex. App.—Houston [1st Dist.] 1992, writ denied).

268. Id. at 184. The court also found that the husband was unable to overcome the pre-
sumption that two debts incurred during the marriage were community obligations. /d.
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The court also stated that when there is community property before the
court for division, regardless of the relative values of the community and
separate property of the parties, the existence of the community property is
sufficient authority for the court to award attorney’s fees as part of the divi-
sion of the property.26°

Prior to divorce, the couple in Matelski v. Matelski?'° entered into a prop-
erty settlement agreement which they termed a partition. The agreement
divided their property and also contained provisions dealing with child sup-
port, visitation, and alimony. The ex-husband appealed an order clarifying
the decree. He complained that the predivorce agreement was governed by
Family Code section 5.52 and was therefore not enforceable under section
3.70 as an agreement incident to divorce. The court held that those portions
of the agreement labeled partitions were indeed governed by section 5.52 and
therefore relieved the court of jurisdiction to divide the separate property
thereby created. The portions of the agreement regarding other matters
were, however, governed by section 3.70 and could be enforced as part of the
divorce decree.2’! This judicial response to labels must be contrasted with
another court’s different approach to a similar problem in Patino v.
Patino.?7?

In Acosta v. Acosta,?’? the wife sued to partition community property al-
legedly not divided on divorce. The property at issue was stock issued to the
husband fifteen years after the divorce as part of a lump sum retirement
disbursement from his employer. The original divorce decree had awarded
the husband “any retirement benefits” which he “may have.”2’# The trial
court found this language too vague to include the stock at issue and
awarded a money judgment to the ex-wife for her portion of the benefits.
The appellate court reversed. Because the stock was a form of deferred com-
pensation earned during each month of service, it clearly fell into the literal
definition of the broad term “retirement benefits” and was therefore properly
divided at divorce under the terms of the unambiguous divorce decree.2’>
The intent of the parties at divorce is immaterial because the judgment
agreed.276

E. MAKING THE DIVISION

In Burgess v. Burgess,?”” a default judgment was entered against the wife
because she failed to appear at the trial despite proper notice. In order to set

269. Id.

270. 840 S.W.2d 124 (Tex. App.—Fort Worth 1992, n.w.h.).

271. Id. at 127.

272. 687 S.W.2d 799, 800-01 (Tex. App.—San Antonio 1985, n.w.h.), discussed in Joseph
W. McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 40 Sw. L.J. 1,
26 (1986).

273. 836 S.W.2d 652 (Tex. App.—El Paso 1992, writ denied).

274. Id. at 653.

275. Id.

276. Id. (citing Lohse v. Cheatham, 705 S.W.2d 721, 726 (Tex. App.—San Antonio 1986,
writ dism’d)).

277. 834 S.W.2d 538 (Tex. App.—Houston [1st Dist.] 1992, no writ).



1508 SMU LAW REVIEW [Vol. 46

aside a default judgment a party must show (1) that the failure to appear was
due to mistake or accident and not intentional or the result of conscious
indifference, (2) that the appellant has a meritorious defense, and (3) that
granting the motion will occasion no delay or otherwise injure the appel-
lee.2’® In her timely motion for new trial the wife stated that she failed to
appear because of health and financial problems and listed the “equities on
her side which the court should consider before making any division of the
community estate.”27° In affirming the trial court’s rejection of her motion,
the appellate court stated that she had not specified any facts that would
entitle her to a more favorable property division. In the absence of evidence
that a re-trial would cause a different result, she failed to establish a merito-
rious defense.280

In Finch v. Finch,?8! the husband contended that the trial court had erred
when it did not make fact-findings regarding the value of various items of
community property including a business and various joint bank accounts.
In upholding the trial court’s refusal to make such findings, the appellate
court stated that because a trial court’s principal responsibility with respect
to the community estate is to divide it in a just and right manner, the value
of the properties involved are merely evidentiary to the ultimate issue of
whether the trial court divided the property in a just and right manner.282
The trial court was therefore not required to make the additional findings of
fact since the values of the property are not the ultimate, controlling issue.?83
If that is so, review is therefore precluded because there is no basis for judg-
ing the equity of the division.

The husband also contended that the trial court had erred in valuing land
one year before, rather than at the date of, trial. This argument was rejected
as being addressed to the evidence rather than the trial court’s conclusion.
In analogous cases involving the valuation of land on condemnation, sales
occurring within five years of the date of the taking may be considered as
comparable values in such cases?®4 and therefore the nearness of time of the
appraisal to the time of the division was within the judgment of the trial
court.285

While an inadvertent failure to divide community property on divorce
transforms the property into a tenancy in common, a deliberate failure to
divide part of the community estate makes the decree of divorce merely in-
terlocutory. In Demler v. Demler,286 the trial court refused to divide certain
stock options as part of the assets of the community. In rejecting the hus-

278. Craddock v. Sunshine Bus Lines, 134 Tex. 388, 393, 133 S.W.2d 124, 126 (1939).

279. Burgess, 834 S.W.2d at 539.

280. Id. at 540.

281. 825 S.W.2d 218 (Tex. App.—Houston [1st Dist.] 1992, n.w.h.).

282. Id. at 221 (citing Wallace v. Wallace, 623 S.W.2d 723, 725 (Tex. Civ. App.—Houston
[ist Dist.} 1981, writ refd n.r.e.)).

283, Id

284. Id. at 223 (citing Board of Regents of the Univ. of Texas v. Puett, 519 S.W.2d 667,
672 (Tex. Civ. App.—Austin 1975, writ ref'd n.r.e.)).

285. Id.

286. 836 S.W.2d 696 (Tex. App.—Dallas 1992, no writ).
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band’s argument that the trial court’s action was appropriate because it did
not have sufficient evidence before it necessary to divide the options, the
court relied on Family Code section 3.63(a) which requires that *“‘the court
shall order a division of the estate.”287 Because this language is mandatory
and because the court was aware that the options could have constituted
community property subject to division, the failure to grant the wife’s mo-
tion for new trial was reversible error.238

F. ATTORNEY’S FEE

In Roever v. Roever,28° the husband contended that the trial court erred in
awarding his wife a personal judgment for attorney’s fees. He argued that
because the court found that community liabilities exceeded the value of the
community estate, the judgment of attorney’s fees improperly divested him
of his separate property. In his argument on appeal the husband relied on
the court’s docket sheet which indicated that the community property estate
was of no net value or of merely nominal value. In rejecting the husband’s
argument, the court noted that neither party alleged clerical error and that
in the absence of such error no resort could be had to the docket sheet.
Nothing in the judgment or the record supported the argument that the
community was of no value.2® The husband’s argument amounts to a con-
fusion of debt obligation with property rights. Because the evidence indi-
cated that the husband had greater earnings potential than the wife, the
court stated that the trial court properly exercised its equitable power by
awarding attorney’s fees when it divided the community.2°! The court also
awarded damages for delay against the husband for pursuing an appeal with-
out sufficient cause. The court indicated that since the trial court had
awarded the wife attorney’s fees as part of the equitable division of the com-
munity estate and not as damages, it imposed upon the husband damages of
five times total taxable costs of the appeal.22 In Giles v. Giles,?*? the court
made it clear that the divorce court’s loss of jurisdiction 30 days after rendi-
tion of the judgment?®¢ includes the court’s power to grant attorney’s fees.

G. BILL OF REVIEW

Voluntary intoxication cannot be effectively plead to avert the conse-
quences of one’s own negligence in failing to defend a suit for divorce. In
Bristow v. Bristow,2°5 the husband filed a bill of review to set aside a divorce

287. Tex. FAM. CODE. ANN. § 3.63(a) (Vernon 1993); See also Blancas v. Blancas, 495
S.W.2d 597, 601 (Tex. Civ. App.—Texarkana 1973, writ ref'd n.r.e.).

288. Demler, 836 S.W.2d at 699.

289. 824 S.W.2d 674 (Tex. App.—Dallas 1992, no writ).

290. Id. at 676.

291. Id.

292. Id. at 677; TEx. R. APp. P. 84 (up to ten times total taxable costs of the appeal may be
awarded to the prevailing party for attorney’s fees).

293. 830 S.W.2d 232, 239 (Tex. App.—Fort Worth 1992, no writ).

294. TEeX. R. C1v. P. 3296(d); see Simpson v. Simpson, 727 S.W.2d 662, 664 (Tex. App.—
Dallas 1987, no writ).

295. 834 S.W.2d 497 (Tex. App.—Eastland 1992, no writ).



1510 SMU LAW REVIEW [Vol. 46

decree incorporating a property settlement agreement, because he did not
recall signing the settlement agreement due to intoxication when he signed
it. Although the jury finding sustained his explanation, the appellate court
reversed and rendered for the wife. There was no evidence that the husband
was prevented from asserting a meritorious defense because of extrinsic
fraud of the wife. The failure to present a defense was a result of the hus-
band’s negligence.?°¢ A somewhat similar result was reached in Hartsfield v.
Wisdom.?®7 The court held that as a ground for a bill of review (an allega-
tion of incompetence during the pendency of the divorce) was inadequate to
show a meritorious defense to a contractual divorce settlement in the ab-
sence of a showing of receipt of an unfair settlement and a likelihood of a
more favorable property division on retrial, if the allegations were believed.

Recent instances suggest an all too common inclination to seek a bill of
review when some other remedy is appropriate. Hill v. Steinberger?*® was,
however, a relatively easy and straightforward appropriate use of a bill of
review, but one can rarely rely on one’s opponent to be so generous with
admissions. A final divorce decree was signed and a bill of review was filed
by the wife seeking to have the judgement set aside, because her husband’s
fraud and misrepresentation prevented her from asserting a right to a greater
share of the marital estate when the wife was not represented by an attorney
as a result of her husband’s assurances that she did not need one. In revers-
ing a summary judgment for the husband, the court held that because the
husband judicially admitted that the wife was not negligent and was so pre-
vented from asserting her rights to a greater share of the marital estate and
because he misrepresented the value of the community property, a fact issue
was raised as to whether the wife would have been able to present a meritori-
ous defense to the property division made in the decree.29° The court stated
that existence of a meritorious defense coupled with the husband’s admission
of extrinsic fraud which prevented that defense from being asserted and the
absence of any negligence on the part of the wife made the bill of review
appropriate.3% The court also held that the wife’s accepting the division of
the community estate in the decree does not preclude her from asserting a
bill of review.301

A void judgment may be attacked at any time, anywhere. A judgment (or
a portion of a judgment) may be void when the court lacks (1) jurisdiction
over the parties, (2) jurisdiction over the property, (3) jurisdiction to enter a
particular judgment, or (4) capacity to act as a court.3°2 Non-jurisdictional

296. Id. at 502.

297. 843 S.W.2d 221 (Tex. App.—Amarillo 1992, writ denied).

298. 827 S.W.2d 58 (Tex. App.—Houston [Ist Dist] 1992, n.w.h.).

299. Id. at 62 (citing Baker v. Goldsmith, 582 S.W.2d 404, 408-09 (Tex. 1979); Rose v.
Rose, 598 S.W.2d 889, 895 (Tex. Civ. App.—Dallas 1980, writ dismissed w.0.j.)). See also
Martin v. Martin, 840 S.W.2d 586, 594 (Tex. App.—Tyler 1992, writ filed) (holding that the
husband’s failure to reveal the true value of a subchapter S corporation’s stock was sufficient
evidence to establish prima facie proof of a meritorious claim).

300. Hill, 827 S.W.2d at 62.

301. See also Martin, 840 S.W.2d at 594.

302.. Browning v. Placke, 698 S.W.2d 362, 363 (Tex. 1985).
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defects merely make a judgment voidable, and such a judgment is not subject
to collateral attack.3°3 In Bakali v. Bakali,*** after one day of trial a settle-
ment was reached and approved by the court as dictated into the record.
The husband’s attorney drafted the decree and submitted it to the wife’s
attorney. The wife’s attorney objected to parts of the decree and the trial
court struck the provisions to which objection was taken, signed the decree,
and sent copies to the attorneys. Not finding the decree in full agreement
with the settlement, the wife’s attorney filed a timely motion for new trial.
On its denial, he sought to have the decree set aside by a bill of review. The
appellate court held that the divorce decree was not void because the court
had proper jurisdiction to render the judgment.3%5 The fact that the written
judgment did not comport with the judgment rendered by the court does not
render it a nullity. The parties are entitled to have an order reformed, but
they must do so within the prescribed time limits.3%¢ Although the wife had
properly plead the necessary elements of a bill of review, uncontradicted evi-
dence showed that her attorney had received copies of the signed written
order prior to its being filed with the court. Thus, as a matter of law one
essential element of her bill of review was negated — that she was precluded
from asserting her meritorious defense by the fraud, accident or wrongful act
of her husband or a court official.3®? Her initial remedy was to seek reforma-
tion and, failing that, to appeal.

When a divorce judgment is attacked as void or other legal remedies are
not exhausted, a bill of review is inappropriate. Maintaining that his ex-wife
had fraudulently induced him to marry her by falsely representing that she
was divorced from her prior husband, the ex-husband in Chandler v. Chan-
dler3©® filed a bill of review seeking to set aside a divorce decree on the
ground that the parties’ marriage was void. A bill of review was unsuitable
to this situation because the alleged fraud was not related to the course of the
divorce proceeding. The proper procedure in this situation was to file a de-
claratory judgment action based on the invalidity of the marriage.30°

In Hesser v. Hesser,310 the trial judge signed an agreed judgment granting
a divorce. After the ex-wife failed to make mortgage payments (as ordered
by the decree) with respect to a residence in which both former spouses
maintained an interest, the ex-husband filed a timely motion for new trial
seeking that the ex-wife be ordered to deposit $60,000 with a trustee to se-
cure her mortgage payments. Proceeding pro se, the ex-wife refused to at-
tend the hearing on the motion for new trial at which the court ordered her
to deposit the $60,000. She refused to deposit the money or to attend a

303. Id

304. 830 S.W.2d 251 (Tex. App.—Dallas 1992, n.w.h.).

305. Id. at 255.

306. Id. at 254 (citing Cook v. Cameron, 733 S.W.2d 137, 140 (Tex. 1987)).

307. Id. at 256.

308. 842 S.W.2d 829 (Tex. App.—El Paso 1992, writ denied).

309. See Sutherland v. Sutherland, 560 S.W.2d 531, 533 (Tex. Civ. App.—Texarkana 1978,
writ ref'd n.r.e.) (holding that a declaratory judgment action is available when a judgment is
void).

310. 842 S.W.2d 759 (Tex. App.—Houston [Ist Dist] 1992, reh. filed).
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subsequent hearing regarding her failure to comply with the court’s order,
despite receiving privately proffered notices regarding the hearing. The trial
court rendered a $60,000 default judgment against her. The trial judge
signed the default judgment and proper notice of the default was sent to the
ex-wife. Asserting that the default judgment was void, the ex-wife thirteen
months later filed an equitable bill of review. In rejecting the ex-wife’s ap-
peal of a summary judgment against her bill of review, the appellate court
stated that she was not entitled to a bill of review because she failed to ex-
haust adequate legal remedies.3!' Her appropriate remedy was either (1) a
writ of error pursuant to Rule 45, available here because of lack of service
which was error apparent on the face of the record; (2) a motion for new
trial; or (3) an appeal.3!2 Because she had voluntarily foregone these reme-
dies, an equitable bill of review was unavailable.

H. Post DIVORCE DISPUTES

In Stubblefield v. Stubblefield,*'? the ex-wife filed a motion to modify the
divorce decree. After the motion was set for a hearing the respondent
moved for a continuance based on the illness of his attorney. The trial court
granted the continuance conditioned upon his promise to pay the ex-wife’s
expenses incurred in traveling to the hearing. When the respondent later
refused to pay, the court struck his pleading as a sanction and entered a
default judgment against him.3!4 Despite the ex-husband’s breach of faith
with the court, there is nevertheless no authority to sanction a party in this
situation under Rule 215, which allows sanction for failure to comply with
proper requests for discovery.313

Res judicata operates as a bar to relitigation, with regard to the same par-
ties, of all issues and defenses which, with the use of diligence, might have
been tried in a prior suit.?'6 In Bell v. Moores,3!7 the court held that an ex-
wife’s claim against her husband’s employer was so barred. When the wife
sued for divorce, she named her husband’s employer as a defendant, seeking
one-half of a royalty interest allegedly owed to her husband under a contract
with his employer. The employer was later dismissed as a party to that suit.
In a subsequent suit the ex-wife again sued the employer concerning the
royalty interest. Because the dismissal order was not in evidence before the
court, it was unclear whether the employer had been dismissed from the
prior cause with or without prejudice. The court nevertheless held that the
prior judgment should be treated as a final adjudication on the merits.3!8
Because the ex-wife was seeking the same relief in the second suit as in the

311. Id. at 765-66.

312. Id

313. 818 S.W.2d 221 (Tex. App.—Houston [14th Dist.] 1991, no writ).

314. Id. at 222.

315. Tex. R, Civ. P. 215.

316. Bonniwell v. Beech Aircraft Corp., 663 S.W.2d 816, 818 (Tex. 1984).

317. 832 8.W.2d 749 (Tex. App.—Houston [14th Dist.] 1992, writ denied).

318. Id. at 755 (citing Allen v. Port Drum Co., 777 S.W.2d 776, 778 (Tex. App.—Beau-
mont 1989, writ denied)).
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first suit from which the employer had been dismissed, the dismissal merged
with the final divorce decree and stood as a final adjudication.3!?

The El Paso court of appeals concluded that a turnover order which re-
quires a party to “turn over all non-exempt funds”32° fails to meet the test
for specificity enunciated by the Texas Supreme Court.32! The El Paso court
reasoned that the test requires that the trial court have a hearing to deter-
mine what specific assets are exempt and what assets are subject to the
court’s order and then to direct payment as the court determines.322 The
debtor is not to determine what property is exempt and what is not. A fac-
tual showing is required to be made by the party seeking the order.323

By the decree of divorce in Arena v. Arena3?4 the wife was awarded an
interest in benefit plans of the husband, who was ordered to transfer the
funds to her. The wife brought an action for damages based on the hus-
band’s delay in distributing the assets. The court rejected all the ex-hus-
band’s arguments of ERISA preemption2® as well as his argument that he
was not individually liable for delay in distributing the funds.326

I. EFFECT OF BANKRUPTCY

In In re Kelley,3?" the ex-spouses entered an agreement incident to divorce
which provided for alimony payments by the ex-husband and specifically
stated that under section 71(a) of the Internal Revenue Code the payments
would be included in the ex-wife’s gross income and deducted from the ex-
husband’s gross income. In his bankruptcy proceeding the ex-husband ar-
gued that the payments were intended to be a division of the community
estate rather than alimony and therefore a dischargeable obligation. In re-
jecting this argument the court, relying on In re Davidson,3?® held that if the
husband had realized tax benefits under the agreement incident to divorce,
he was estopped from claiming that his payment obligation was not
alimony.32°

Whether a lien imposed by a divorce court on a separate property home-
stead as security for payment of reimbursement can be avoided as a judg-
ment lien under Bankruptcy Code section 522(f) was addressed in In re
Parrish.33° The husband had used community income to construct a home
on his separate property. On divorce the wife was awarded reimbursement

319. Id. at 754-55.

320. Bergman v. Bergman, 828 S.W.2d 555 (Tex. App.—E! Paso 1992, no writ).

321. Schultz v. Richter, 810 S.W.2d 738 (Tex. 1991).

322. Bergman, 828 S.W.2d at 557.

323. Id

324. 822 S.W.2d 645 (Tex. App.—Ft. Worth 1991, no writ).

325. Id. at 648-50.

326. Id. at 650.

327. 7 Tex. Bankr. Ct. Rpt. 27 (1992).

328. 947 F.2d 1294, 1296-97 (Sth Cir. 1991).

329. In re Kelley, 7 Tex. Bankr. Ct. Rpt. at 27. For a discussion of the effects of bank-
ruptcy on alimony payments, see Dale Ellis, Protecting Alimony from Bankruptcy Discharge
Through Drafting, FAIRSHARE: THE MATRIMONIAL LAW MONTHLY, Dec. 1992, at 8.

330. 144 B.R. 349 (Bankr. W.D. Tex. 1992).
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secured by a lien on the property awarded to the husband. The ex-husband
later claimed the property as exempt in a bankruptcy proceeding and sought
to remove the lien. The bankruptcy court held that the lien imposed by the
divorce decree was a judgment lien on the husband’s pre-existing property
that impaired the exemption to which he was entitled and was therefore
avoidable.?3! In so concluding, the court overlooked the equitable lien that
had existed on the property prior to the divorce.332 The judicial lien, there-
fore, did not impair the ex-husband’s exemption as section 522(f) requires
for removal of the lien.

331. Id. at 353.
332. Farrey v. Sanderfoot, 111 S. Ct. 1825 (1991).
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