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RECENT DEVELOPMENTS

JUDITH H. BELLO*
ALAN F. HOLMER**
DEBRA

A.

KELLY***

U.S. Trade Law and Policy Series No. 18:

Midterm Report on Binational
Dispute Settlement Under the
United States-Canada Free-Trade
Agreement
It has been over two years since the United States-Canada Free-Trade Agreement (the FTA)' entered into force. One of the FTA's central provisions is the
dispute settlement regime that was created pursuant to chapters 18 and 19. The
binational panels established under these chapters provide an institutional framework for avoiding or settling disputes under the E-TA 2 and a mechanism for
* Formerly General Counsel to the United States Trade Representative, Ms. Bello is a partner
in the Washington, D.C., office of Sidley & Austin.
** Formerly Deputy United States Trade Representative, Mr. Holmer is a partner in the Washington, D.C., office of Sidley & Austin.
*** Ms. Kelly (J.D., Duke Law School, 1990; B.A., Villanova University, 1982) is an associate
in the Washington, D.C., office of Sidley & Austin.
The authors wish to express their appreciation for the substantial assistance provided by James R.
Holbein, Secretary, FTA Binational Secretariat, U.S. Department of Commerce.
1. H.R. Doc. No. 216, 100th Cong., 2d Sess. 297 (1988), reprintedin 27 I.L.M. 281 (1988)
[hereinafter FTA]; see also United States-Canada Free-Trade Agreement Implementation Act of
1988, Pub. L. No. 100-449, tit. IV, §§ 401-410, 102 Stat. 1851. In Canada, see Bill C-2, An Act
to Implement the Free Trade Agreement between Canada and the United States of America, 34th
Parl., 1st Sess. (1988).
2. FIA, supra note 1,ch. 18.
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final antidumping (AD) and countervailing duty
reviewing U.S. and Canadian
3
(CVD) determinations.
These provisions are designed to ensure that potentially disruptive United
States-Canada trade issues are addressed before they escalate into bilateral crises
and that national AD/CVD laws are administered in a fair, timely, and predictable
manner subject to bilateral review. Prior to the implementation of the FTA, some
feared that U.S.-Canadian trade would be adversely affected by what they then
perceived as increasing uncertainty and business harassment caused by the nature
and administration of trade laws in both countries. 4 The FTA negotiators were
well aware that the success of a final agreement would depend in large part upon
whether this fear could be effectively alleviated. 5
So far, seventeen cases have been brought before the binational panels: two
before chapter 18 binational panels 6 and the rest before chapter 19 panels. The
binational Working Group established under chapter 197 has met several times
and plans to accelerate its agenda during the remainder of 1991.
This article reviews the FTA's binational dispute settlement regime and its
negotiating history. It then assesses the cases that have been brought before
chapter 18 binational panels, as well as the disputes brought before chapter 19
binational panels and the progress made by the Working Group. 8 Finally, the
article addresses whether the binational dispute settlement regime to date has
bolstered confidence in the fair administration of U.S. and Canadian trade laws.

3. Id. ch. 19.
4. See Rugman & Porteous, Canadianand U.S. Unfair Trade Laws: A Comparison of Their
Legal and Administrative Structures, 15 N.C.J. INT'L L. & COM. REG. 67 (1990).
5. J. BELLO & A. HOLMER, GUIDE TO THE U.S.-CANADA FREE-TRADE AGREEMENT (1990) (see
especially sections discussing negotiating history). The Canadians identified their basic objectives as
the need "to promote fairness, predictability and security by giving each Partner an equal voice in
resolving problems through ready access to objective panels to resolve disputes and authoritative
interpretations of the Agreement." Trakman, Privatizing Dispute Resolution Under the Free Trade
Agreement: Truth or Fancy?, 40 ME. L. REV. 349, 354 (1988) (citing Canada Dep't of External
Affairs, Free Trade Agreement, ch. 18, at 258 (preamble)).
6. Statement of Charles E. Roh, Jr., Assistant U.S. Trade Representative for North American
Affairs, before the Senate Committee on Finance, Subcommittee on International Trade, on the
U.S.-Canada Free-Trade Agreement (Sept. 28, 1990) [hereinafter Statement of Charles E. Roh, Jr.].
7. The purpose of the Working Group is to seek to develop more effective rules and disciplines
concerning unfair pricing and government subsidization practices. FTA, supra note 1, art. 1907.
8. The midterm report is so called because this article will be published two years after the FTA
came into force (Jan. 1, 1989) and three years before the first date on which Canada and the United
States are obligated to seek to develop a substitute system of AD and CVD rules. Chapter 19
provisions, including the chapter 19 binational dispute settlement panels, will be in effect for five
years, pending the development of new AD/CVD rules to be applied by the countries to their bilateral
trade. If such new rules are not agreed to and implemented by Jan. 1, 1994, the provisions of
chapter 19 automatically remain in effect for another two years. FTA, supra note 1, art. 1906. For
a discussion of whether the U.S. and Canadian agreement on the subsidies question will ever be
sufficiently complete to allow the panels to be deemed obsolete, see Symposia, Summary of Proceedings of the Seminar on Dispute Resolution under the Canada-UnitedStates Free Trade Agreement, 26 STAN. J. INT'L L. 153, 170-71 (1989).
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I. The Binational Dispute Settlement Regime
The heart of the binational dispute settlement regime lies in chapters 18 and 19
of the FTA. Chapter 18, entitled "Institutional Provisions," establishes the institutional framework for avoiding or settling disputes under the FTA. The only
disputes not subject to the provisions of this chapter are those regarding financial
institutions (except insurance) 9 and AD and CVD cases. 10 The chapter 18 dispute
resolution process is invoked when either Canada or the United States disagrees
with the other country's interpretation or application of provisions in the FTA. 11
In addition, whenever Canada or the United States considers that an action taken
or proposed by the other country may conflict with the ETA, or may nullify or
impair any benefit the country expected under the FTA, that country may invoke
the chapter 18 dispute resolution process. 12
As its title implies, 13 chapter 19 provides principally for a binational review of
final U.S. and Canadian AD and CVD determinations. 14 In effect, the countries
agree to replace national judicial review of final AD and CVD determinations
with review by a binational panel of independent experts. Except as their application may be affected by the outcome of chapter 19 binational reviews, the AD
and CVD laws of the United States and Canada remain unchanged by the entry
into force of the VIA. 15
In addition, this chapter establishes two mechanisms to deal with prospective
AD/CVD issues. First, either country can request a binational dispute settlement
panel to address whether the other country's amendments to its AD or CVD laws
conform with the General Agreement on Tariffs and Trade (GATT) 16 and with
the object and purpose of the FTA. 17 Second, the countries agree to establish a
9. FIA, supra note 1, ch. 17, art. 1701, para. 1, makes clear that no other provision of the FTA
"confers rights or imposes obligations on the Parties with respect to financial services."
10. As explained above, disputes regarding AD and CVD cases are subject to chapter 19,
discussed at length infra. Proposed safeguard actions under chapter II are not subject to articles 1806
(Arbitration) or 1807 (Panel Procedures). Any disputes regarding emergency actions actually taken
that are not resolved by consultation must be referred to arbitration under article 1806. EIA, supra
note 1, art. 1103.
11. FTA, supra note 1, art. 1801, para. 1.
12. Id.
13. "Binational Panel Dispute Settlement in AD and Countervailing Duty Cases." FTA, supra
note 1, ch. 19 (title).
14. ETA, supra note 1, art. 1904, para. 1.
15. Id. art. 1902, para. 1.
16. Id. art. 1903, para. 1.
17. Id. The countries reserve the right to amend their existing AD or CVD laws, with several
limitations: amendments made by one country will not apply to the other country unless the other
country is specifically named in the amending statute; the amending country must notify the other
country in writing of the amending statute; and the other country may request consultations with the
amending country before the enactment of the amending statute. Id. art. 1902, para. 2. If the
countries fail to resolve a dispute over an amendment through consultations, the other country may
request that the issue be referred to a panel for a binding declaratory opinion. Id. art. 1903, para. 1.
If the panel recommends modification to the amending statute, the countries are obligated to consult
SUMMER 1991
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Working Group to develop a substitute system of rules to replace the AD and
CVD laws of each country.' 8 Chapter 19 provides that these mechanisms will be
in effect until January 1, 1994, unless the Working Group fails to develop and
implement a new set of rules by that time, in which case the mechanisms will
remain in effect for an additional two years. 19 If new rules are not agreed upon
by January 1, 1996, either country may terminate the FTA on six months'
notice. 20
While both chapters 18 and 19 are grouped under the title "binational dispute
settlement regime," few similarities and several major differences exist between
the two. The most obvious parallel between the chapters is that each provides for
the establishment of binational panels. 21 The four major differences between the
chapters include the following: first, whereas chapter 18 can be invoked to
resolve any type of dispute, with two exceptions (those dealing with financial
institutions and AD/CVD law), 22 chapter 19 can be invoked only to resolve
disputes arising under the AD/CVD laws. 23 Second, chapter 18 offers several
approaches to dispute settlement including consultations, mediation, binding
arbitration, and recourse to outside experts and advisory panels, 24 whereas the
binational panel is provided as the single dispute-settlement mechanism available
under chapter 19.25 Third, whereas chapter 18 encourages an informal approach
to dispute settlement, 26 chapter 19 stresses a relatively formal adjudicatory approach to the dispute resolution process. 27 Finally, chapter 18 bars private-party

to remedy the nonconformity. If the countries fail to reach agreement, the other country is allowed
to enact similar legislation or to terminate the Agreement. Id. art. 1903, para. 2. Also note that panels
established to review statutory amendments must comply with FTA, annex 1903.2. These panels are
different from the panels that are established under article 1904 to review final determinations in
AD/CVD cases.
18. FTA, supra note 1, art. 1907.
19. Id. art. 1906.
20. Id. See FrA, supra note 1, art. 2106, under which either country generally may terminate
the Agreement on six months' notice to the other country.
21. See FTA, supra note 1, art. 1807, paras. 1, 3. & Annex 1901.2; see also Symposia, supra
note 8, at 180. Even this parallel is limited by the fact that the respective panels differ, for example,
in their purpose, operation, and authority. Compare FrA, supra note 1, art. 1807, paras. 2, 4-9 with
FTA, supra note 1, art. 1904. One participant at the Administrative Conference of the United States
Seminar, Professor Hudec, noted that the rules governing appointment to the chapter 18 and chapter 19 panel rosters also differ. Chapter 19 rules require that candidates be of good character, high
standing, and repute, while chapter 18 rules require that candidates be chosen on the basis of
objectivity, reliability, and sound judgment. Professor Hudec said this was of particular interest to
him since he applied to serve as a chapter 19 panelist, but was told that he was more suitable as a
chapter 18 panelist. Symposia, supra note 8, at 180 n.80.
22. FTA, supra note 1, art. 1801.
23. Id. arts. 1901, 1904.
24. Id. arts. 1804-1807. If a dispute arises under both chapter 18 and the GATT, the complaining country has the option to choose to have the dispute settled under either the chapter 18 or the
GAIT dispute settlement regime. Id. art. 1801, para. 2. Once selected, the chosen forum must be
used to the exclusion of the other. Id. art. 1801 para. 3.
25. Id. arts. 1901, para. I & 1904, para. 1.
26. Id. arts. 1802, para. 4, & 1804.
27. Id. art. 1904.
VOL. 25, NO. 2
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participation, whereas chapter 19 allows private parties to request binational
panel review of AD/CVD determinations. 2 9
In short, chapters 18 and 19 provide for a novel and elaborate dispute settlement regime, which was from its introduction, and remains today, one of the
most significant contributions of the FTA. To understand why this regime is so
central to the FTA, it is necessary to review the context in which the countries
negotiated these provisions and the objectives that each of the countries sought
in the negotiating process.
From the outset, both Canadian and U.S. negotiators sought to establish
procedures designed to resolve any future disagreements about the implementation of the rules that would eventually constitute the FA. In addition, their goal
was to seek to agree on an institutional apparatus to provide any support necessary for the enforcement of the FTA. The lack of an effective method of
enforcing the rights and obligations established under the FTA would lead inevitably to uncertainty regarding the effectiveness of the entire agreement. Chapter 18 is the result of the efforts of the countries to establish such a method of
resolving future disagreements and enforcing the FTA.
The dispute settlement regime provided for in chapter 18 of the FrA and that
provided for in articles XXII (consultation) and XXIII (nullification) of the GATT
possess many similarities. 30 For example, the Canada-United States Trade Commission, the principal institution created by the FTA, 31 is modeled after the GATT
Council. 32 Both are political bodies whose mandate is to implement the will of
the parties to the agreements through consensus; 33 neither body is designed to
function as an independent arbitral body. 3 4 Establishing effective measures for the
expeditious and fair resolution of disputes was one key objective that the
FTA
35
negotiators and the recent Uruguay Round negotiators had in common.
In contrast to the relatively noncontroversial agreement on chapter 18, the
negotiations leading up to chapter 19 were fraught with controversy. The coun28. Id. arts. 1801-1808.
29. Id. art. 1904, para. 5.
30. Of course, one of the obvious differences between the GATT dispute settlement process and
that of the FTA is that there are approximately one hundred Contracting Parties to the GATT, while
there are only two parties to the FTA. Therefore, consensual agreement should be less complicated
and easier to obtain under the FTA than under the GATT. For a description of GATT dispute
settlement procedures, see generally Bello & Holmer, Settling Disputes in the GATT: The Past,
Present, and Future, 24 INT'L LAW. 519 (1990).
31. FTA, supra note 1, art. 1802.
32. The GATT provisions are much less detailed than those in the FTA. In addition, chapter 18
provides that disputes may be resolved according to GATT procedure at the option of the complaining
party. PTA, supra note 1, art. 1801, paras. 2-3.
33. The Commission is composed of representatives of Canada and the United States and is
headed by each country's minister or cabinet-level officer primarily responsible for international
trade. PTA, supra note 1, art. 1802, para. 2. All decisions of the Commission must be based on
consensus. Id. art. 1802, para. 5. See also Ferguson, Dispute Settlement Under the Canada-United
States Free Trade Agreement, 47 TORONTO FAc. L. REV. 317, 335 (1989).
34. Ferguson, supra note 33, at 335.
35. J. BELLO & A. HOLMER, supra note 5, at 772-75.
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tries were unable to agree on the issues of subsidies and AD/CVD laws, despite,
for example, their common intention at the start of the negotiations to develop a
new body of rules regulating government subsidization. 36 The Canadian Government's interest in concluding a bilateral free-trade agreement with the United
States arose largely from its concern that U.S. trade law was becoming increasingly protectionist. The Canadians feared that such a development could limit,
and would certainly jeopardize, Canadian access to the huge U.S. market.3 7 The
combination of Canada's heavy reliance on exports to the United States and its
perception that the United States was applying its trade laws in a capricious and
arbitrary manner 38 motivated Canada to seek protection for its producers and
exporters from U.S. AD/CVD actions. 39 On the other hand, many in the United
States Congress wanted the4 FTA to establish significantly greater discipline on
Canada's use of subsidies. 0
Many in the United States Congress opposed extracting any teeth from the
U.S. AD/CVD laws in return for greater discipline over Canadian subsidies
primarily; they were concerned about how the Executive Branch might propose
to amend the U.S. AD/CVD laws as a result of the FTA negotiations. 4' Likewise,
Canada wished to avoid significantly greater discipline on its use of subsidies
since their use by various Canadian provinces was widespread and introduced a
possible conflict between Canadian federal and provincial objectives.42
For months the U.S. and Canadian negotiating teams wrestled with the subsidies/AD/CVD issues. At one critical point, the FA negotiations appeared

36. Symposia, supra note 8, at 160.
37. See Note, The Binational Panel Mechanism for Reviewing United States-CanadianAntidumping and Countervailing Duty Determinations: A ConstitutionalDilemma?, 29 VA. J. INT'L L.
681, 683-84 nn.12-17 (1989).
38. The primary fuel for this perception was the differing outcomes in two U.S. CVD cases on
softwood lumber products from Canada. See Certain Softwood Lumber Products from Canada, 48
Fed. Reg. 24,159 (Dep't Comm. 1983) (final neg. determination) & Certain Softwood Lumber
Products from Canada, 51 Fed. Reg. 37,453 (Dep't Comm. 1986) (prelim. affirm. determination).
In 1983 Commerce determined that the Canadian federal and provincial governments did not confer
subsidies through the terms on which they sold rights to harvest government-owned standing timber.
In 1986 Commerce decided to reexamine Canadian provincial stumpage programs, in light of new
evidence presented by the petitioner and the petitioner's contention that there had been an evolution
in Commerce's interpretation of the law. Based on this reexamination, Commerce determined preliminarily that certain stumpage practices do confer subsidies. The Canadian Government and industry considered the 1983 ruling a clean bill of health and the 1986 ruling a political reversal. The
1986 preliminary decision had significant political consequences due to the importance of the lumber
industry in Canada. The dispute was eventually resolved by the Canadian and United States Govemments through a negotiated settlement. See Certain Softwood Lumber Products from Canada, 52
Fed. Reg. 315 (Dep't Comm. 1987). See also Holmer & Bello, The United States-CanadaLumber
Agreement: Past as Prologue, 21 INT'L LAW. 1185 (1987).
39. J. BELLO & A. HOLMER, supra note 5, at 816-17.
40. See generally Terry, Sovereignty, Subsidies, and CountervailingDuties in the Context of the
Canada-UnitedStates Trading Relationship, 46 TORONTO FAC. L. REv. 48 (1988).
41. J. BELLO & A. HOLMER, supra note 5, at 816.
42. Id.
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likely to fail on this very issue. 43 At the eleventh hour, however, the countries
decided to retain their national AD/CVD laws and to replace judicial review in
each country with review by a novel binational dispute settlement panel. The
countries believed that the binational composition of the panels would engender
greater confidence on both sides of the border that the laws were indeed being
fairly applied, rather than being responsive to domestic political pressures.
II. Assessment of the Binational Dispute Settlement Regime
To date, seventeen cases have been brought before the binational dispute
settlement regime: two before chapter 18 binational panels and fifteen before
chapter 19 binational panels. The binational Working Group has held several
preliminary meetings since the FTA went into effect. This section assesses the
cases that have been brought before chapter 18 panels and offers a midterm
report on the disputes brought before chapter 19 panels and the progress made by
the Working Group. 44
A.

CHAPTER EIGHTEEN BINATIONAL DISPUTE SETTLEMENT PANELS

1. Salmon and Herring
The United States requested the first binational panel review under chapter 18.
In May 1989, the United States requested that a panel be formed to examine
Canada's newly established export policies on unprocessed sockeye salmon and
herring.45 Canada's prohibition on the export of certain types of unprocessed fish
dated back as far as 1908.46 In 1986, the United States initiated an investigation
under section 301 of the Trade Act of 1974, as amended,47 with respect to
Canadian export controls placed on unprocessed sockeye salmon and herring.4 8
In late 1986, the United States complained to the GATT Council that this "pro43. In late September 1987, just days before the U.S. President had to give the Congress ninety
days' notice of his intention to enter into an agreement with Canada, the Canadian Cabinet-level
negotiators walked out of the negotiations in Washington and returned to Ottawa because they were
dissatisfied with the status of the subsidies talks. Under the Trade Act of 1974, § 1029(e)(1), as
amended, 19 U.S.C. § 2112(e) (1) (1989) [hereinafter Trade Act], the President must notify Congress ninety days in advance of his intention to enter into a trade agreement, in order for that
agreement to be eligible for congressional review of implementing legislation under fast-track procedures. Because fast-track authority under section 151 of the Trade Act expired at midnight on
January 2, 1988 (Trade Act, § 102(b), as amended by the Trade Agreements Act of 1979, Pub. L.
No. 96-39, § 1101,93 Stat. 144, 307, 19 U.S.C. § 2112(b) (1989)), the deadline for such notification
was midnight on October 3, 1987.
44. For an explanation of why this is a "midterm report," see supra note 8.
45. In the Matter of Canada's Landing Requirement for Pacific Coast Salmon and Herring, Final
Report of the Panel under chapter 19 (Oct. 16, 1989) [hereinafter Final Report]. Unlike chapter 19
panels on AD and CVD proceedings, the initiation of chapter 18 panel proceedings will not be
published in the Federal Register and the Canada Gazette.
46. Id. at 3.
47. 19 U.S.C. § 2411 (1988).
48. 51 Fed. Reg. 19,648 (USTR 1986) (initiation).
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cessing in Canada" requirement violated the provisions of the GATT, and on
November 4, 1987, a panel formed under article XXIII:2 of the GATT concluded
that Canada's practices were inconsistent with its GATI obligations. 49 On
March 21, 1988, Canada advised the United States that it would accept the
adoption by the GATT Council of the report of the GATT Panel, and on April 25,
1989, Canada revoked its regulations prohibiting the export of unprocessed
herring, sockeye salmon, and pink salmon.
Canada then adopted new regulations 50 that required that certain fish be landed
in Canada prior to their exportation from Canada. The new regulations were not
satisfactory to U.S. processors, who claimed the regulations constituted yet
another trade barrier. In response to the new regulations, the United States
requested that a panel be established under article 1807 of the FTA to determine
whether Canada's landing requirements were incompatible with the FTA and the
GATT.
On October 16, 1989, the panel 5' issued its final report in which it agreed with
the United States that the landing requirement was a restriction on "sale for
export" within the meaning of GATT article XI:1 and, therefore, incompatible
with Canada's obligations under the F'A.52 In addition, the panel found that
Canada's landing requirement could not be considered a measure "relating to the
conservation of an exhaustible natural resource" within the meaning of GATT
article XX(g) and, therefore, could not qualify as an exception applicable under
53
article 1201 of the FTA.
An interesting challenge to the chapter 18 binational panel was raised in this
case. After receiving the final report of the panel, Canada and the United States
disagreed on how the panel report should be implemented. This situation raised
the issue of whether chapter 18 panel decisions have a binding effect on the
countries. While nothing in the FTA clearly answers this question, the general

49. Canada-Measures Affecting Exports of Unprocessed Herring and Salmon, GATT Doc. No.
/6268, para. 5.1 (Nov. 20, 1987).
50. Pacific Herring Fishery Regulations, amendment, SOR/89-217, 123 Can. Gaz. pt. II,
2384-85 (May 10, 1989); Pacific Commercial Salmon Fishery Regulations, amendment, SOR/89219, 123 Can. Gaz. pt. II, 2390-91 (May 10, 1989).
51. The panel members chosen to hear the dispute were: Waldo Johnson, Donald McRae, and
Frank Stone of Canada; James Branson and Robert Hudec of the United States. Mr. McRae chaired
the panel. J. BELLO & A. HOLMER, supra note 5, at 766-67. Dr. Waldo Johnson died on September
14, 1989, after the initial report was issued but before the final report was agreed upon. The Parties
debated whether to replace him and decided to appoint Donald G. Tansley from Canada, as a panelist.
Final Report, supra note 45, annex A.
52. Final Report, supra note 45, at 54.
53. FTA, supra note 1, art. 1201 incorporates into the FTA the "general exceptions" provided
in GATI article XX. Under the terms of article XX of the GATT, a country may institute import and
export controls, otherwise inconsistent with GATT obligations, for certain and specified reasons. See
J. BELLO & A. HOLMER, supra note 5, at 579.
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consensus is that chapter 18 decisions are "binding" in the way that GATT
decisions are "binding": 5 4 the prestige of the process
and the self-interest that
55
the parties have in it, in effect, induce compliance.
In February 1990 the two countries resolved this long-standing fisheries dispute by signing a four-year agreement that gives U.S. buyers direct access to
20 percent of West Coast salmon and herring caught in British Columbian waters
in 1990 and 25 percent in 1991 through 1993, at which time the arrangement will
be reviewed. The remainder of British Columbian
salmon and herring will re56
main subject to Canadian landing requirements.
2. Lobsters
Canada and the United States entered into consultations to resolve a dispute
regarding lobsters after the United States enacted an amendment in 1989 that
effectively prohibited lobsters originating in foreign countries or in states having
minimum lobster size requirements smaller than the minimum limits imposed by
U.S. federal law from entering into interstate or foreign commerce for sale within
or from the United States. 57 After failing to reach an agreement through these
consultations, 58 the two countries referred the dispute to the Canada-United
States Trade Commission under chapter 18 of the FTA through an exchange of
letters between Carla Hills, the U.S. Trade Representative, and John Crosbie,
Canada's Minister for International Trade. 5 9 Canada requested the panel to find
that the amendment violated article 407 of the FIA,6° that none of the exceptions
allowed by the GAT' were applicable, 6 1 and that article III of the GATT did not
apply in this case. The United States maintained that the catching of undersized
lobsters posed a threat to the future of the lobster population and that the size
requirement was an internal measure covered by the national treatment provisions of GATT article III.

54. Symposia, supra note 8, at 192.
55.

Id.

56. Office of the U.S. Trade Representative, U.S. and CanadaReach ProvisionalArrangement
on Salmon and Herring Exports (Feb. 22, 1990) (on file at USTR).
57. National Oceanic and Atmospheric Administration Ocean Coastal Programs Authorization
Act of 1989, Pub. L. No. 101-224, § 8, 103 Stat. 1905, 1907, 16 U.S.C. § 1857(1) (J) (1989).
58. If the countries fail to reach agreement after thirty days of consultations under chapter 18,
either country may refer the matter to the Canada-U.S. Trade Commission. FrA, supra note 1,
art. 1802, para. 1.If the Commission fails to resolve a dispute within thirty days, it may refer the
case to binding arbitration. Id. art. 1806. If the Commission elects not to submit the matter to binding
arbitration, it must refer the dispute to a binational dispute settlement panel upon the request of either
country. Id. art. 1807, para. 2.

59. Lobsters from Canada, USA-89-1807-01.
60. Under FTA, supra note 1,art. 407, para. 1, Canada and the United States reaffirm their
commitment to the principles of the GATT and agree not to adopt any import or export restrictions
inconsistent with the GAIT.
61. See supra note 53.
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On May 25, 1990, the panel 62 issued its 107-page final report 63 in which the
majority agreed with the United States that the size requirement was an internal
measure, not a border measure, and therefore was appropriate and not in violation
of the FTA or the GATT.64 In this final report the panel was forced to issue a split
decision. Three members of the panel concluded that the amendment did not create
a conflict with U.S. obligations under article 407 of the FTA and that the U.S.
measures were covered by article III of the GATT. 65 A minority of two members
of the panel concluded that the amendment was an impermissible trade restriction
under article 407 of the FTA because it restricted the import of Canadian lobster
at the U.S. border in violation of article XI:I of the GATI. 6 6 The decision reportedly was split along national lines. 67 As of this writing, U.S. and Canadian
negotiators are continuing negotiations on a broader range of issues in their bilateral fisheries trade. 68 The countries hope to find a better coordinated
approach
69
to the management and commercial problems of lobster fisheries.
B.

CHAPTER

19

BINATIONAL DISPUTE SETTLEMENT PANELS

1. Red Raspberries
The first request for binational panel review filed by Canadian complainants
was made on March 15, 1989.70 The complainants asked the panel 7I to review the
final U.S. International Trade Administration (ITA) 7 2 AD administrative review in

62. The panelists were Bernard Norwood, Thomas Clingan, Jr., and Mary Beth West of the
United States, and Robert Latimer and Simon Potter of Canada. J. BELLO & A. HOLMER, supra note
5, at 769.
63. Lobsters from Canada, Final Report of the Panel under Chapter Eighteen, USA-89-1807-01
(May 25, 1990).
64. The bilateral panel final reports, including any separate opinions and any other written views
that either country desires to attach, are published, unless the Commission decides otherwise. FTA,
supra note 1, art. 1807, para. 7.
65. Lobsters from Canada, supra note 63, at 104-05.
66. Article XI: I of the GATT prohibits measures that restrict the importation of products. See
Lobsters from Canada, supra note 63, at 20-21.
67. Lobster Dispute Resurfaces, FREE TRADE OBSERVER 119 (July 1990).
68. Statement of Charles E. Roh, Jr., supra note 6.
69. Id.
70. Red Raspberries from Canada, USA-89-1904-01.
71. The panelists selected were: Robert C. Cassidy Jr. and Warren Connelly of the United States;
and Peter Clark, Glenn Cranker, and Ivan Feltham of Canada. J. BELLO & A. HOLMER, supra note 5,
at 832. Chapter 19 panels consist of five members, two appointed by each government and one
appointed jointly by both. FTA, supra note 1 ,annex 1901.2, paras. 1-2. If the governments cannot
agree on a fifth panelist, either the four appointed panelists select the fifth one, or, if they reach a
deadlock, the remaining panelist is chosen by lot. Id. para. 3. A majority of the panelists, including
the chairman, must be lawyers. Id. paras. 2, 4. The panelists are selected from a roster of persons
appointed by each country. Id. para. I. No government officials, with the exception of judges, may

be appointed to the roster. Id.
72. The International Trade Administration of the U.S. Department of Commerce determines
whether goods are being sold in the United States at less than fair value. In addition, an independent
government agency, the U.S. International Trade Commission (ITC), determines whether the do-

VOL. 25, NO. 2

BINATIONAL DISPUTE SETTLEMENT

499

Red Raspberriesfrom Canada.73 The ITA review had found that the complainants
had sold raspberries in the United States at dumping margins ranging from 2.59
percent to 9.15 percent in the period June 1, 1986, through May 31, 1987. 74
A panel was convened in accordance with the Rules of Procedure for Article
1904 Binational Panel Reviews. 75 The panel considered the following issues:
(1) the definition of "such or similar" merchandise under the AD statute; and (2)
the circumstances under which the ITA may disregard sales of such or similar
merchandise in the home market of the exporting country or in third countries,
and instead calculate foreign market value on the basis of constructed value.76
Oral arguments were presented on these issues on October 22, 1989. 77 On
December 15, 1989, the panel issued the following decision: 78 the panel affirmed the ITA's determination that fresh market raspberries are not "such or
similar merchandise" when compared to bulk-packed raspberries; it held defective the ITA's determination that home-market and third-country sales were too
"inconsequential" to serve as a basis for foreign market value; and it ordered the
ITA to provide a reasonable justification for the defective finding on remand.79
On January 26, 1990, the Department of Commerce (Commerce), in accordance with the panel's decision of December 15, 1989, and pursuant to its
order,80 provided the panel with additional rationales for its determination. Com-

mestic industry is materially injured or threatened with material injury by reason of sales at less then
fair value, or alternatively, if the establishment of a U.S. industry is materially retarded by the
"dumped" merchandise. If both Commerce and the ITC make affirmative determinations, then an
AD duty is assessed against imports of the subject merchandise. Tariff Act of 1930, § 731-40, as
amended by the Omnibus Trade and Competitiveness Act of 1988, §§ 1316-1333, 19 U.S.C.
§§ 1673-1673i (1988).
73. Red Raspberries from Canada, 54 Fed. Reg. 6,559 (Dep't Comm. 1989) (admin. rev.).
74. Id.
75. Rules of Procedure for Article 1904 Binational Panel Reviews, 53 Fed. Reg. 53,212 (Dep't
Comm. 1988), as amended, 54 Fed. Reg. 53,165 (Dep't Comm. 1989) [hereinafter Rules]. The
Rules are intended to give effect to the provisions of Chapter 19 of the FIA with respect to panel
reviews conducted pursuant to article 1904 of the FTA.
76. Chapter 19 panels must apply the AD or CVD law of the importing country. FTA, supra
note 1, art. 1904, para. 2. The AD/CVD law consists of the relevant statutes, legislative history,
regulations, administrative practice, and judicial precedents to the extent that a court of the importing
country would rely on such materials in reviewing a final determination of the competent investigating authority. Id. In addition, the panel must apply the standard of review of the country whose
AD/CVD decision is under review, i.e., the importing country. Id. para. 3.
77. FTA, supra note 1, art. 1904, para. 7 provides the right to the competent investigating
authority that issued the final determination being challenged to appear and be represented by counsel
before the panel. Each interested party, under the law of the importing country, also has the right to
appear and be represented by counsel.
78. Article 1904 Binational Panel Reviews; Notice of Decision of Panel, 54 Fed. Reg. 52,838
(Dep't Comm. 1989).
79. The panel's sole inquiry is, based on the administrative record, whether the relevant agency
(the ITA in this case) applied its national AD/CVD law correctly. FTA, supra note 1, art. 1904,
para. 2. See Symposia, supra note 8, at 161.
80. Remand Determination of the Investigating Authority in the Matter of Red Raspberries from
Canada, Panel No. USA-89-1904-01, Jan. 26, 1990.
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merce responded that the complainants' home-market and third-country sales
were not of sufficient volume and number to allow for a reasonable basis for
comparison with sales to the United States. 81 Commerce claimed that its approach was consistent with section 773 of the Tariff Act of 193082 and section 353.4 of the Department of Commerce Regulations. 8 3
Pursuant to rule 75 of the Rules, the complainants filed comments in
opposition to Commerce's determination on remand on February 9, 1990. On
April 2, 1990, the panel issued its opinion upon remand,8 4 in which it found
Commerce's explanation for its rejection of home market sales to be "legally
deficient" and, therefore, instructed Commerce on remand to calculate foreign
market value for the complainants using home-market sales. 85 Commerce filed
an amended final determination on May 2, 1990, pursuant to rule 75 of the
Rules and in compliance with the panel decision, in which complainants'
dumping margins were calculated at 0 percent and 0.12 percent (de minimis).
The parties did not file a notice of motion for review of the determination on
remand or a request for an extraordinary challenge committee. 86 Accordingly,
pursuant to rule 82, the U.S. Secretary, FTA Binational Secretariat, 87 filed the
Notice of Completion of Panel Review, 88 which became effective on June 18,
1990. Pursuant to rule 85, the panelists were discharged from their duties
effective on the same date.

81. Id.
82. Tariff Act of 1930, § 773 (codified as amended at 19 U.S.C. § 1332) (1988)).
83. 19 C.F.R. § 353.48 (1990).
84. Opinion upon Remand, In the Matter of Red Raspberries from Canada, 55 Fed. Reg. 14,847
(Dep't Comm. 1990).
85. Panel decisions are binding on both governments with respect only to the particular matter
that was reviewed. The panels do not create a new source of U.S. law or a divergent interpretation
of U.S. law in Canadian cases. 'TA, supra note 1,art. 1904, para. 9. Panel decisions are not binding
with respect to foreign governments or imports from third countries. J. BELLO & A. HOLMER, supra
note 5, at 789. For a discussion of the manner in which the United States complies with this
obligation, see id. See also Note, The Binational Panel Mechanism for Reviewing United StatesCanadian AD and Countervailing Duty Determinations: A Constitutional Dilemma?, 29 VA. J. INT'L
L. 681 (1989). Neither a panel in a subsequent case nor a U.S. court reviewing a non-Canadian case
is obliged to follow a panel decision. If, however, a U.S. court considers a particular issue and
reaches a decision that is different from a decision that was rendered in an earlier panel decision on
the same issue, all subsequent panels are obligated to apply the law as it has been determined by the
U.S. court. See The Canadian-American Free Trade Agreement Binational Panel Reviews, 122
F.R.D. 338, 341 (1989).
86. FTA, supra note 1, art. 1904, para. 13 provides an extraordinary challenge procedure
available to appeal a binational panel decision under very limited circumstances. If either party
alleges that a panel procedure was seriously flawed due to the gross misconduct, bias, or serious
conflict of interest of one or more members of the panel, for example, it may have the case heard by
an extraordinary challenge committee. The committee is made up of three judges or former judges.
The decision of the extraordinary challenge committee is binding on both nations. Id.
87. Id. art. 1909 requires the countries to establish permanent Secretariat offices to facilitate the
operation of chapter 19 and the work of the panels.
88. Article 1904 Binational Panel Reviews; Completion of Panel Review, 55 Fed. Reg. 25,683
(Dep't Comm. 1990).
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2. Replacement Partsfor Self-Propelled
Bituminous Paving Equipment
The second request for binational panel review filed by Canadian complainants
was made on March 16, 1989.89 The complainants asked the panel 90 to review
a scope determination that was made by the ITA in a letter dated January 23,
1989, in which the ITA determined that certain replacement parts were of the
"class or kind" of product described in a 1977 AD order 9 1 and that certain
replacement parts for attachments were not of the "class or kind" of product
92
described in the order.
The panel issued its decision on January 24, 1990, in which it affirmed
Commerce's scope determination, 93 finding that Commerce properly excluded
replacement parts for attachments and included parts for Canadian manufactured
equipment. No request for an extraordinary challenge committee was filed with
the Secretariat within the required time. Therefore, pursuant to rule 81 of the
94
Rules, the panel decision became effective on February 26, 1990.
3. Replacement Partsfor Self-Propelled
Bituminous Paving Equipment from Canada

The third request for binational panel review filed by Canadian complainants
was made on April 26, 1989. 95 The review was conducted jointly with USA89-1904-02 and by the same panelists. The complainant asked the panel to
review the final determination in the administrative review covering the period

89. Replacement Parts for Self-Propelled Bituminous Paving Equipment, USA-89-1904-02
[hereinafter 02 Review]. Note that the second request for panel review was filed only one day after
the first request was filed. Red Raspberries from Canada, USA-89-1904-01.
90. The panelists selected to review this matter were: William Alberger, Thomas Graham, and
Theodore Kassinger of the United States; and Donald Brown and C. J. Michael Flavell of Canada.
J. BELLO & A. HOLMER, supra note 5, at 833.
91. In 1977, the U.S. Department of Treasury (which administered U.S. AD/CVD law at that
time) published TD-77-222, an AD order covering parts for self-propelled bituminous paving equipment from Canada [hereinafter TD-77-222].
92. FTA, supra note 1, art. 1904, para. 2, provides that the binational panels may review
"final" AD and CVD determinations. Article 1911 on "Definitions" provides that, inter alia, in the
case of the United States a "final determination" means: "a determination by the International Trade
Administration of the United States Department of Commerce as to whether a particular type of
merchandise is within the class or kind of merchandise described in an existing finding of dumping
or AD or countervailing duty order."
93. Article 1904 Binational Panel Reviews; Notice of Decision of Panel, 55 Fed. Reg. 5,489
(Dep't Comm. 1990).
94. Article 1904 Binational Panel Reviews; Completion of Panel Review, 54 Fed. Reg. 10,271
(Dep't Comm. 1990).
95. Replacement Parts for Self-Propelled Bituminous Paving Equipment from Canada, USA89-1904-03 [hereinafter 03 Review]. The third request for binational panel review was filed by the
same Canadian party that filed the second request, Replacement Parts for Self-Propelled Bituminous
Paving Equipment, USA-89-1904-02. Article 1904 Binational Panel Reviews; Request for Panel
Review, 54 Fed. Reg. 19,592 (Dep't Comm. 1989).
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September 1, 1986, through August 31, 1987.96 The ITA's final determination
found that the complainant
sold at less than fair value by a weighted-average
97
margin of 1.31 percent.
The binational panel reviewed the following issues: (1) whether 19 U.S.C. §
1677a(d)(1)(c) 98 required Commerce to make a full adjustment for certain Canadian taxes not paid because the subject merchandise was exported; (2) whether
all administrative remedies had been exhausted, in order to determine Commerce's propriety in deciding to perform a circumstance-of-sale adjustment to
eliminate the so-called "multiplier effect"; (3) whether, assuming that all administrative remedies were exhausted in (2), above, Commerce had the authority
to make such an adjustment; (4) whether Commerce's adjustment for freight
expenses for one party was supported by substantial evidence on the record; (5)
whether all administrative remedies had been exhausted with respect to whether
one party had actually paid sufficient Canadian federal sales tax; and (6) whether,
assuming that all administrative remedies were exhausted in (5), above, Commerce's determination that the sales tax had been sufficiently paid was supported
99
by substantial evidence.
On March 7, 1990, the panel issued a decision that affirmed Commerce's
determination of March 27, 1989.00 The panel's decision affirmed a review
favorable to the Canadian party. The U.S. party formally requested an extraordinary challenge to the decision in a letter to the United States Trade Representative.' 0' However, this first request for an extraordinary challenge to an FIA
chapter 19 panel decision was rejected. 01 2 Therefore, pursuant to rule 81 of the
Rules, the Completion of Panel Review became effective on April 9, 1990.103

96. Replacement Parts for Self-Propelled Bituminous Paving Equipment from Canada, Final
Results of AD Duty Administrative Review, 54 Fed. Reg. 12,467 (Dep't Comm. 1989). This
decision, inter alia, affirmed an ITA review that favored a Canadian party. Following the issuance of
this decision, the Canadian party's only U.S. competitor served notice of its intention to commence
judicial review in the U.S. Court of International Trade. U.S.-Canada Binational Panel Review
Numbers USA-89-1904-02, USA-89-1904-03, USA-89-1904-05, Memorandum Opinion and Order
Regarding Motions to Dismiss Reviews, Nov. 28, 1989, at 3. The Canadian party thereafter promptly
filed a request for panel review of the final determination. Id. at 4. On May 8, the U.S. party filed
a complaint with the binational panel. Id.
97. 54 Fed. Reg. 12,467 (1989).
98. 19 U.S.C. § 1677a(d) (1) (c) (1988).
99. The issues are presented in this section of the article to illustrate what types of questions have
come before the binational panels, not to initiate a substantive discussion of the issues themselves.
100. Article 1904 Binational Panel Reviews; Decision of Panel, 55 Fed. Reg. 10,479 (Dep't
Comm. 1990). See supra note 96.
101.

Hills: An FTA Challenge Is Not a Routine Appeal, REPORT ON FREE TRADE, Apr. 23, 1990,

at 2.
102. Id. In her response to the U.S. party, the U.S. Trade Representative reportedly wrote that
"this is not an appropriate case for requesting an Extraordinary Challenge Committee." Id.
103. Article 1904 Binational Panel Reviews; Completion of Panel Review Concerning Replacement Parts for Self-Propelled Bituminous Paving Equipment from Canada, 55 Fed. Reg. 14,848
(Dep't Comm. 1990).
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The fifth request for binational panel review filed by Canadian complainants
was made on June 7, 1989.104 This was the third request10 5 for review 0in7
connection with two determinations 106 that related to the same AD order.1
The same panelists were appointed to conduct all of these reviews. The
procedural history of this request is closely related to the "03 Review," which
was initiated on April 11, 1989, after the ITA issued its final determination on
March 27, 1989. Complainants filed the "05 Review" request after the ITA
issued an amended version of its March 27 final determination. 10 8 One of
several complainants in this dispute filed a complaint in the "05 Review" on
June 15, 1989.
On September 5, 1989, the complainant who filed a complaint in the "05
Review" notified the Secretariat that it was withdrawing this particular complaint and simultaneously moved 10 9 to dismiss the "05 Review" for lack of
justiciable controversy. 10 All of the other parties to this dispute agreed that the
"03 Review" and the "05 Review" presented the same substantive issues and,
therefore, did not oppose dismissal of the "05 Review," provided that the panel
denied the motion to dismiss the "03 Review." The panel did not dismiss the
"03 Review" and concluded that the final determination subject to that review
included all subsequent amendments made by the ITA. On November 22, 1989,
the panel terminated the "05 Review" in an effort to avoid a needless and
duplicative proceeding."'
4. Dried Heavy Salted Codfish
The fourth request for binational panel review filed by Canadian complainants
was made on April 26, 1989. 112 The complainants 1 3 asked the panel to review

104. Replacement Parts for Self-Propelled Bituminous Paving Equipment from Canada, USA89-1904-05 [hereinafter 05 Review].
105. 02 Review, supra note 89, and 03 Review, supra note 95.
106. Replacement Parts for Self-Propelled Bituminous Paving Equipment, Letter from ITA dated
Jan. 23, 1989 (scope determination); Replacement Parts for Self-Propelled Bituminous Paving Equipment from Canada, 54 Fed. Reg. 12,467 (Dep't Comm. 1989).
107. TD-77-222, supra note 91.
108. The amended version corrected several clerical errors that were found in the March 27 final
determination.
109. Rules, supra note 75, rule 63 provides the guidelines for filing motions in article 1904
binational panel review proceedings.
110. This party also moved to dismiss the "02 Review" and the "03 Review" on the grounds that

the party that requested these reviews lacked standing.
11l. Memorandum Opinion and Order Regarding Motions to Dismiss Reviews, Replacement
Parts for Self-Propelled Bituminous Paving Equipment from Canada, Panel Review Nos. USA-891904-02, USA-89-1904-03, USA-89-1904-05 (Nov. 22, 1989).
112. Certain Dried Heavy Salted Codfish from Canada, USA-89-1904-04.

113. The panelists selected to review this determination were: J. J. Coyne, John Richard, and
Gilbert Winham of Canada; and Donald E. deKieffer and John D. Greenwald of the United States.
J. BELLO & A. HOLMER, supra note 5, at 834.
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the final results of the administrative review of an ITA AD order. 114 The period
of review was generally July 1, 1986 through June 30, 1987, and the dumping
margins found ranged from zero to 4.20 percent. 115
On November 27, 1989, Commerce published a notice revoking the AD
ordered on Dried Heavy Salted Codfish from Canada. 1 6 This notice was
prompted when the petitioner in the U.S. ITA proceeding stated in an August 31,
1989, letter to Commerce that it was no longer interested in maintaining the AD
order because it was filing for chapter 11 bankruptcy. 117 Commerce received no8
comments when it published a tentative determination to revoke the AD order. "1
Accordingly, on December 13, 1989, pursuant to rule 73 of the Rules, Comreview. On Demerce and the complainant jointly moved to dismiss the panel
9
cember 15, 1989, the panel dismissed the panel review."
5. Polyphase Induction Motors of an Output Exceeding
200 Horsepower or 150 Kilowatts
The first request for binational panel review filed by an American complainant
was made on May 1, 1989.120 The complainants asked the panel 12 1 to review the
final determination of the23National Revenue for Customs and Excise' 22 regarding
dumping and subsidies. 1
The case was terminated by joint consent of the parties on January 10,
1990,124 after the Canadian International Trade Tribunal (CITT) issued its final
114. Certain Dried Heavy Salted Codfish from Canada, Final Results of Administrative Review
of AD Duty Order, 54 Fed. Reg. 13,211 (Dep't Comm. 1989) (admin. rev.).
115. Id.
116. Dried Heavy Salted Codfish from Canada, 54 Fed. Reg. 48,794 (Dep't Comm. 1989).
117. Revocation of Codfish AD Order, THE FREE TRADE OBSERVER, Dec. 1989, at 28.
118. Id.
119. Rules, supra note 75, rule 80 provides that when a panel issues an order referred to in rule 73
terminating the panel reviews, the appropriate Secretary is responsible for publishing a Notice of
Completion of Panel Review in the Canada Gazette and the Federal Register. Rules, supra note 75,
rule 80(a) states that where all the participants consent to the dismissal, the order to terminate the
panel becomes effective on the day after the day on which the order of the panel is issued. Therefore,
the order dismissing the panel review in USA-89-1904-04 became effective on December 18, 1989.
120. Polyphase Induction Motors of an Output Exceeding 200 Horsepower or 150 Kilowatts,
CDA-89-1904-01.
121. The panelists selected to review this matter were: William J. Davey, Joseph E. Pattison, and
Diane P. Wood of the United States; and Robert Pitt and Margaret Prentis of Canada. J. BELLO & A.
HOLMER, supra note 5, at 838.
122. In Canada, the determination of dumping or subsidies is handled by the Assessment Programs Division of the Department of National Revenue, Customs and Excise. The Canadian International Trade Tribunal determines the presence of material injury. See Rugman & Porteous, supra
note 4, at 69.
123. Polyphase Induction Motors of an Output Exceeding 200 Horsepower or 150 Kilowatts, 123
Can. Gaz., pt. I at 1745 (Apr. 8, 1989). While the request refers to a subsidies determination as well
as a dumping determination, the underlying subsidies case related only to such products from Brazil,
not the United States, whereas the dumping case related to such products of Brazil, France, Japan,
Sweden, Taiwan, the United Kingdom, and the United States.
124. Article 1904 Binational Panel Reviews; Notice of Completion of Panel Review, 55 Fed. Reg.
9155 (Dep't Comm. 1990).
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determination that the dumping was not causing injury and after the Canadian
producer was denied the opportunity to have the Canadian Federal Court of
Appeal review the CITT's final determination. 125 This sequence of events illustrates the importance of strict adherence to the filing requirements demanded
under the FTA. The Canadian producer lost its right to appeal the CITT's final
determination (which involved exports from Brazil, France, Japan, Sweden,
Taiwan, the United Kingdom, and the United States) because it did not give
notice of its intention to appeal to the Court of Appeal to the Canadian Secretary
of the chapter 19 binational panel within twenty days of publication of the
26
CIT"s decision. Section 77.12(1)(b) of the Special Import Measures Act'
requires that such notice be given to the Canadian Secretary. Therefore, the CITT
final determination, which was favorable to the American exporter who requested the binational panel review, obviated the need for the panel to review the
case.
6. Fresh, Chilled, and Frozen Pork
The sixth request for binational panel review filed by Canadian complainants
was made on August 22, 1989.127 The complainants asked the panel 128 to review
Commerce's affirmative CVD determination' 29 in Fresh, Chilled, and Frozen
Pork from Canada.' 30 The two key issues in this case were: (1) whether Commerce erred in passing subsidies for swine producers on to pork producers under
its interpretation of section 771B of the Tariff Act of 1930;'13 and (2) whether
Commerce wrongfully found that seven federal and provincial programs conferred countervailable subsidies on producers of fresh, chilled, and frozen pork
from Canada using a conversion factor that allocated all of the alleged subsidies
to only a portion of the swine.

125. Time Limitation Periods-Appellant Beware!, CANADIAN TRADE LAW REPORTS, July 31,
1989, at 7.
126. Section 77 of Canada, The House of Commons of Canada, An Act to Implement the Free
Trade Agreement between Canada and the United States of America (Second Session, Thirty-Third
Parliament, 35-36-37, Elizabeth I1, 1986-87-88).
127. Fresh, Chilled and Frozen Pork from Canada, USA-89-1904-06.
128. The panelists selected to review this matter were: Joel Davidow, Dennis James, and Mark
Joelson of the United States; and A. de Lotbiniere Panet and Margaret Prentis of Canada. J. BELLO
& A. HOLMER, supra note 5, at 835. The panel review was suspended on April 15, 1990, because
Mr. James withdrew due to a conflict of interest. Herbert C. Shelley was appointed to replace Mr.
James. Id.
129. Commerce investigates whether an imported product is subsidized. If the government alleged to have conferred the subsidy is a signatory of the GAIT Subsidies Code (Agreement on
Interpretation and Application of articles VI, XVI, and XXIII of the General Agreement on Tariffs
and Trade, Apr. 12, 1979, 31 U.S.T. 513, T.I.A.S. No. 9619 [hereinafter Subsidies Code]) or has
concluded a substantially equivalent agreement, then the ITC conducts an injury investigation. The
ITC also conducts an injury investigation if the merchandise is duty-free and the government is a
GATT contracting party. Tariff Act of 1930, § 701 [codified as amended at 19 U.S.C. § 1671(b)].
130. Fresh, Chilled, and Frozen Pork from Canada, 54 Fed. Reg. 30,774 (Dep't Comm. 1989)
(final determination).
131. Tariff Act of 1930, § 771B (codified as amended at 19 U.S.C. § 1677-2 (1988)).
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A hearing was held on July 5, 1990, and the panel issued its decision on
September 28, 1990.132 The panel affirmed in part and remanded in part Commerce's final determination. The panel affirmed Commerce's interpretation and
application of section 771B as supported by substantial evidence on the record
and also affirmed Commerce's determination of countervailability as to two of
the government programs. The panel remanded for reconsideration Commerce's
determinations as to five of the government programs and also remanded Commerce's determination on the use of a particular benefit conversion factor as
unreasonable and not in accordance with law. In accordance with rule 74 of the
separate views when he did not join in all of the
Rules, one panelist filed his
33
observations of the panel. 1
Commerce submitted its remand determination on December 7, 1990.134 It
concluded that the best method for achieving an equitable allocation of the
subsidy would be to divide the total benefits received by hog farmers by the total
value of products derived from their hogs. However, lacking the necessary
information to perform a value-based allocation, Commerce applied the 95 percent conversion factor suggested by the panel. The panel held hearings during the
second week of February 1991. As of this writing, the panel had not published
the results of these hearings.
Originally, the panel had given Commerce sixty days from the date of the
remand, or until November 27, 1990 to complete its remand determination. On
November 16, 1990, Commerce filed a Motion to Extend the Time for Determination on Remand, requesting an additional seventy-five days in which to file
the results of the remand. Commerce sought the extension in order to collect
additional information that the panel had suggested should be part of Commerce's analysis. On November 26, 1990, the panel in part denied Commerce's
request. The panel reasoned: "It was not the Panel's intention . . . that Commerce should undertake a fresh investigation or create a new administrative
record in the course of the remand that was directed. This Panel's review authority under the -TAis focused on whether the agency's final determination is
supported by substantial evidence on the record already developed and is in
accordance with law. ' 1 35 The panel refused to grant Commerce's request for
time to gather additional information; however, the panel did extend the date of
the filing of the results of the remand until December 7, 1990.

132. Article 1904 Binational Panel Reviews; Decision of Panel, 55 Fed. Reg. 41,369 (Dep't
Comm. 1990).
133. Rules, supra note 75, rule 74 provides that a panel shall issue a written decision with
reasons, together with any dissenting or concurring opinions of the panelists.
134. Letter from Robert J. Heilferty, Attomey-Advisor, Office of the Chief Counsel for Import
Administration, U.S. Department of Commerce, to James R. Holbein, Secretary, U.S. Section, FTA
Binational Secretariat (Dec. 7, 1990).
135. Remand Determination of Final Countervailing Duty Determination on Fresh, Chilled and
Frozen Pork from Canada, Panel No. USA-89-1904-06, Dec. 7, 1990.
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7. New Steel Rail, Except Light Rail
The seventh request for binational panel review filed by Canadian complainants was made on September 1, 1989.136 The complainants asked the panel' 37 to
review a final affirmative CVD determination. 138 Complainants asked the panel
to review three aspects of the final determination and amended order: (1) Commerce's treatment of grants for the payment of principal and interest on debentures as nonrecurring grants to be allocated over the life of the equipment rather
than expensed in the year received; (2) Commerce's conclusion that the explicit
guarantee by a government of a loan to a firm owned by that government is a
countervailable benefit; and (3) Commerce's calculation of the benefit to complainant of three studies funded under the Economic Planning Subsidiary Agreement of the Economic and Regional Development Agreement (ERDA).
A hearing for this case was held on April 18, 1990, and the panel issued its
decision on June 8.139 The panel affirmed in part and remanded in part the final
determination. The panel ordered that Commerce provide the results of the
remand within thirty days of the panel decision. Pursuant to rule 75 of the Rules,
Commerce filed its determination on remand on July 12, 1990. No notice of
motion for review of the determination on remand and no request for an extraordinary challenge committee was filed with the U.S. Secretary. Accordingly,
pursuant to rule 82 of the Rules, the U.S. Secretary issued a Notice of Completion of Panel Review, which became effective August 27, 1990.140 Pursuant to
rule 85 of the Rules, the panelists were discharged of their duties on August 27,
1990.
8. New Steel Rail, Except Light Rail
The eighth request for binational panel review filed by Canadian complainants
was made on September 1, 1989.141 The complainants asked the panel 142 to

136. New Steel Rail, Except Light Rail, from Canada, USA-89-1904-07.
137. The panelists selected to review this matter were: David Gantz and Michael Sandier of the
United States; and Gilbert Winham, John Richard, and Robert Pitt of Canada. J. BELLO & A.
HOLMER, supra note 5, at 835. Gerald Lacoste was appointed to serve as a panelist, but he withdrew
due to a conflict of interest and was replaced by Robert Pitt. Id.
138. New Steel Rail, Except Light Rail, from Canada, 54 Fed. Reg. 31,991 (Dep't Comm. 1989),
as amended by 54 Fed. Reg. 39,032 (Dep't Comm. 1989) (countervailing duty deposit rate determined to be 112.34% ad valorem).
139. Article 1904 Binational Panel Reviews; Decision of Panel, 55 Fed. Reg. 25,684 (Dep't
Comm. 1990) (countervailing duty deposit rate reduced from 112.34% ad valorem to 94.57% ad
valorem).
140. Article 1904 Binational Panel Reviews; Completion of Panel Review, 55 Fed. Reg. 38,376
(Dep't Comm. 1990).
141. New Steel Rail, Except Light Rail, from Canada, USA-89-1904-08. Note that this request
was related to USA-89-1904-07, which was filed on the same day.
142. The panelists selected to review this matter were: William Alford, Lawrence Walders, and
Gail Cumins of the United States; and A.L. Bissonnette and E. David Tavender of Canada. J. BELLO
& A. HOLMER, supra note 5, at 836.
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review a final affirmative AD determination. 143 The following issues were raised
in this case: (1) whether Commerce's rejection of one party's cost data and its
use of "best information available" were supported by substantial evidence on
the record; and (2) whether this rejection was in accordance with law.
In its August 30, 1990, decision, the panel affirmed Commerce's determination on the basis of its examination of the administrative record, review of the
applicable U.S. law, and consideration of the arguments of the parties. 144 A
four-to-one majority found that Commerce's determination was supported by
substantial evidence on the record and was in accordance with U.S. law. One of
the two Canadian panelists dissented from the majority and submitted a separate
opinion in accordance with rule 74 of the Rules. No request for an extraordinary
challenge committee was filed. Accordingly, pursuant to rules 81 and 85 of the
Rules, the panelists were discharged from their duties on October 1, 1990.145
9. New Steel Rails
The ninth and tenth requests for binational panel review filed by Canadian
complainants 146 were made on October 2, 1989.147 The complainants asked the
panel 148 to review the ITC's final affirmative injury determinations in an AD
investigation and a CVD investigation, respectively. 149 The Canadian parties

143. New Steel Rails, Except Light Rails, from Canada, 54 Fed. Reg. 31,984 (Dep't Comm.
1989).
144. Article 1904 Binational Panel Reviews; Decision of the Panel, 55 Fed. Reg. 38,375 (Dep't
Comm. 1990).
145. Article 1904 Binational Panel Reviews; Completion of Panel Review, 55 Fed. Reg. 41,369
(Dep't Comm. 1990).
146. One complainant in this case was the petitioner in the original ITC dispute. This complainant
was American.
147. New Steel Rails from Canada, USA-89-1904-09 [hereinafter 09 Review] and New Steel
Rails from Canada, USA-89-1904-10 [hereinafter 10 Review]. Note that these requests were related
to USA-89-1907-07 and USA-89-1907-08, in which complainants requested review of Commerce's
final affirmative CVD and Ad determinations. Rules, supra note 75, rules 36, 37, & 38 provide for
joint panel reviews when, for example, one case involves an AD determination, and the other case
involves a CVD determination. The rules do not specifically provide for the situation that concerned
the 09 Review and the 10 Review: namely, where two injury determinations involving dumped and
subsidized imports are involved. The parties unanimously agreed that the cases should be heard
together. Pursuant to Rules, supra note 75, rule 2, the panel decided to adopt a new procedure
whereby the panel could consolidate the two injury determinations into one case. Rule 2 states:
"[w]here a procedural question arises that is not covered by these Rules, a panel may adopt the
procedure to be followed in the particular case before it by analogy to these Rules." The panel, by
analogy to Rules, supra note 75, rules 36-38, adopted a new procedure to consolidate the two cases.
Order Consolidating Panel Reviews; adopted by the FIA 1904 Binational Panel (Feb. 9, 1990) [on
file with the U.S. Binational Secretariat].
148. The panelists selected to review this matter were: Italo Ablondi and Morton Pomeranz of the
United States; and Martin Freedman, Margaret Prentis, and Richard Gottlieb of Canada. J. BELLO &
A. HOLMER, supra note 5, at 836-37.
149. On Sept. 20, 1989, the ITC determined that an industry in the United States was threatened
with material injury by reason of dumped imports of new steel rails from both Canadian complainants
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asked the panel to review the legal and factual sufficiency of the ITC's threat of
material injury determinations. The American party asked the panel to review the
legal and factual sufficiency of the ITC's determination that the material injury
being experienced by the U.S. industry was not by reason of the subject imports.
The panel held a hearing for the combined cases on May 16, 1990. The panel
also reviewed two motions: the first, to strike a brief for the asserted failure to
comply with the panel's April 2, 1990, order regarding designation of allegedly
public information; the second, to stay the April order. The panel issued the
following decision dated August 13, 1990: (1) it affirmed the ITC's determinations that an industry in the United States was threatened with material injury by
reason of the dumped imports and subsidized imports as supported by substantial
evidence on the record and otherwise in accordance with law; (2) it affirmed the
ITC's determinations that present material injury was not by reason of the subject
imports as supported by substantial evidence on the record and otherwise in
accordance with law; and (3) it declined to reach the issues of whether to grant
the motion to strike or whether to stay the April 2, 1990, order, as both issues had
been rendered moot. No request for an extraordinary challenge committee was
filed with the U.S. Secretary. Accordingly, the panel was completed on September 13, 1990, pursuant to rule 81 of the Rules, and the panelists were discharged
from their duties effective on the same date pursuant to rule 85.150
10. Fresh, Chilled, or Frozen Pork
The eleventh request for binational panel review filed by Canadian complain152
ants was made on October 13, 1989.15' The complainants asked the panel
to review an ITC final affirmative determination of threat of material injury. 153
On November 27, 1989, the ITC filed a notice of motion to dismiss one of the
Canadian complainants for lack of standing and to strike that party's complaint.
The ITC also filed a notice of motion to dismiss a second Canadian complainant
for lack of standing and to erase from the record all references to that party. On
January 9, 1990, the panel granted both motions. On April 9, 1990, the panel
denied a third motion made by the ITC, in which the ITC requested a voluntary
remand of its September 13, 1989, CVD injury determination.
and subsidized imports of new steel rails from one of the Canadian complainants. New Steel Rails
from Canada, Invs. Nos. 701-TA-297 (final) and 731-TA-422 (final), 54 Fed. Reg. 38,751 (Dep't
Comm. 1989). The American complainant was the petitioner in the underlying investigations.

150. Article 1904 Binational Panel Reviews; Notice of Completion of Panel Review, 55 Fed. Reg.
40,220 (Dep't Comm. 1990).
151. Fresh, Chilled or Frozen Pork from Canada, USA-89-1904-1 1.
152. The panelists selected to review this matter were: Kathleen F. Patterson and Thomas
Schaumberg of the United States; and Simon Potter, E. David Tavender, and John Whalley of
Canada. J. BELLO & A. HOLMER, supra note 5, at 837.
153. USITC Pub. 2218, Inv. No. 701-TA-298 (final) (Sept. 1989), 54 Fed. Reg. 37,838 (Dep't
Comm. 1989).
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By a decision dated August 24, 1990, the panel remanded the ITC's final
determination for reconsideration. 154 The panel found that the ITC relied heavily
on statistics that the panel found questionable and that they found colored the
ITC's assessment of much of the other evidence. On October 23, 1990, the ITC
filed its views on remand with the U.S. Secretary. The ITC maintained its
position that the U.S. pork industry was threatened with material injury by
reason of imports of pork from Canada that have been found by Commerce to be
benefiting from subsidies.
On January 22, 1991, the panel again remanded the determination to the
Commission, holding that: (1) the Commission had erred by exceeding the scope
of its Federal Register notice, (2) the majority's findings concerning productshifting were not supported by substantial evidence, and (3) there was no evidence of causation. On February 12, 1991, the Commission filed with the U.S.
Secretary its second remand determination. The Commission determined that an
industry in the United States was not materially injured, or threatened with
material injury, by reason of imports of the pork products from Canada, in
accordance with the panel's recommendations.
However, the Commission stated expressly that it did so only because it felt
bound by the provisions of the FTA. In a scathing opinion, the majority then
continued to specify in detail the reasons for its belief that the second panel
decision violated the FTA. The flavor of the Commission's second remand determination can be conveyed through a single partial quotation: "To support their
counterintuitive, counterfactual, and illogical, but legally binding, conclusion,
the Panel .
15
The second panel remand was issued during the editing of this article, preventing analysis of its findings and holdings. However, in light of the controversy
and the direct challenge to the lawfulness of the panel's second remand, it would
not be surprising if the United States were to seek the establishment of the first
extraordinary challenge committee.
11. Replacement Partsfor Self-Propelled
Bituminous Paving Equipment
The twelfth request for binational panel review filed by a Canadian complainant was made on June 14, 1990.156 The complainant asked the panel157 to review
154. Article 1904 Binational Panel Reviews; Decision of Panel, 55 Fed. Reg. 38,375 (Dep't
Comm. 1990).
155. Fresh, Chilled, or Frozen Pork from Canada, Second Remand Determination (USITC)
(Feb. 12, 1991).
156. Replacement Parts for Self-Propelled Bituminous Paving Equipment from Canada, USA90-1904-01.
157. The panelists selected to review this matter are: Donald J. M. Brown, C. J. Michael Flavell,
and Wilhelmina K. Tyler of Canada; and Harry B. Endsley and Simeon M. Kriesberg of the United
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the final results of an ITA AD administrative review. 158 The complainant challenged the ITA's use of "best information available" rather than the cost of
production data. The panel is scheduled to hold hearings on this issue in March
1991.
12. Oil Country Tubular Goods
The thirteenth request for binational panel review filed by Canadian complainants was made on November 5, 1990.159 The complainants asked the panel' 6 0 to
review an ITA final determination that clarified the scope of AD and CVD orders.
The complainant challenged the ITA's abolishment of the end use certification
procedure.
On January 22, 1991, the complainant filed a Notice of Consent Motion
Requesting Termination of Panel Review; an affidavit indicating the consent of
all participants to the motion was attached. The notice was filed because the
original request for panel review was filed five days after the deadline established
by article 1904(4) of the FTA.
Rule 73(2) provides that "where a Notice of Motion requesting termination of
a panel review filed by a participant is consented to by all the participants and an
affidavit to that effect is filed . . . . the panel review is terminated and, if a panel
has been appointed, the panelists are discharged." Rule 80(l)(a) provides that
the termination shall be effective on the day after the day on which the affidavit
is filed. Pursuant to these rules, the Notice of Consent Motion became effective,
and the panelists were discharged from their duties, on January 23, 1991.
On January 18, 1991, the American petitioner filed a complaint, 6 1 with the
Court of International Trade to challenge the final results of an ITA administrative review of an AD order on oil country tubular goods.' 62 This was the first
instance in which an appeal that could have been filed under the chapter 19

States. Interview with James R. Holbein, Secretary, FTA Binational Secretariat, U.S. Department of
Commerce (Nov. 14, 1990).
158. Replacement Parts for Self-Propelled Bituminous Paving Equipment, 55 Fed. Reg. 20,175
(Dep't Comm. 1990) (admin. rev.).
159. Oil Country Tubular Goods from Canada, USA-90-1904-02.
160. The panelists selected to review this matter were: Peter Ehrenhaft, Daniel Kolkey, and Louis
Kurrelmeyer of the United States; and Glenn Cranker and Wilhelmina Tyler of Canada. Letter from
James R. Holbein to Ellen Beall (Dec. 28, 1990) (discussing the selection of panelists for USA-901904-02).
161. Lone Star Steel Co. v. United States, Ct. Int'l Trade Case No. 91-01-00040 (complaint filed
on Jan. 18, 1991).
162. As stated previously, Chapter 19 allows any interested party to a final AD or CVD determination to request review of that determination by a binational panel. If such a request is made, the
parties are prohibited from seeking an appeal through a domestic court. However, a party to the
determination may choose to forgo this process and instead seek domestic judicial review. The party
may seek domestic judicial review only after giving notice to all other interested parties ten days
before the last day a panel may be requested. FTA supra note 1, ch. 19, art. 1904, para. 15(g)(i).
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binational panel dispute resolution procedure was instead filed with the Court of
International Trade.
13. Sheet Piling
The fourteenth request for binational panel review filed by a Canadian complainant was made on December 19, 1990.163 The complainant asked the
panel 164 to review the final results of an ITA AD administrative review. 165 the
complainant challenged the ITA's final results of the administrative review,
which included findings of sales at less than fair value during the period of
review. However, the complainant did not request the panel to review the ITA's
decision to cancel the AD suspension agreement on sheet piling from Canada. 166
CHAPTER 19 BILATERAL WORKING GROUP

C.

As mentioned earlier, the FTA did not resolve U.S. and Canadian differences
with regard to subsidies, mainly because the issues involved were too complex
and difficult to be dealt with during the negotiating time available.1 67 Under
chapter 19 of the FTA, both countries agreed to establish a bilateral Working
Group to continue the negotiations and to seek a permanent agreement on government subsidies. The Working Group met in November 1989 and May
1990.168 No date has been set for a third meeting.
The United States views the first couple of years of the term of the Working
Group' 6 9 as a preparatory phase during which the members of the Group consult
with all interested parties, solicit their views, and build a data base on which the
negotiations can be conducted. ' 70 In addition, the negotiators did not intend to
develop substantive proposals while the Uruguay Round negotiations on subsidies were ongoing. As of late 1990, the Working Group expected that the outcome of the Uruguay Round would be a good starting point for its bilateral talks.
The negotiators believed that the multilateral agreement on subsidies would
determine the direction of the U.S.-Canadian negotiations on this issue. 71 Canadian negotiators apparently concluded that their prospects for restricting
United States' use of its CVD law would be enhanced to the extent that other
163. Sheet Piling from Canada, USA-90-1904-03.
164. As of this writing, the panelists had not yet been appointed.
165. Sheet Piling, 55 Fed. Reg. 49,551 (Dep't Comm. 1990) (admin. rev.).
166. Request for Panel Review, 55 Fed. Reg. 53,319 (Dep't Comm. 1990).
167. U.S.-Canada Free Trade Agreement-Chapter 19 Bilateral Working Group, U.S. Department of Commerce, Request for Advice on Subsidies Issues I (Summer 1989) [hereinafter Working
Group].
168. J. BELLO & A. HOLMER, supra note 5, at 840.
169. See supra note 8.
170. Working Group, supra note 167, at 5; Statement of Marjorie A. Chorlins, Deputy Assistant
Secretary for Import Administration, U.S. Department of Commerce, before the Senate Committee
on Finance, Subcommittee on Trade (Sept. 28, 1990).
171.

U.S., Canada Begin Subsidies Negotiations, BUSINESS AMERICA, Feb. 12, 1990, at 17.
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GATT countries also would be at the negotiating table. 172 As of this writing, the
direction of the Working Group depends on whether the Uruguay Round is
resurrected and whether the U.S.-Canada bilateral Working Group might be
folded into the trilateral U.S.-Mexico-Canada Free Trade Agreement Negotiations.
III. Significance of the Binational
Dispute Settlement Regime
The success of the FTA binational dispute settlement regime will be judged by
U.S. and Canadian participants over the course of the next few years. Indeed,
other nations will watch its development as an indication of whether the FTA
may be used as a model for future bilateral or plurilateral agreements, such as a
trilateral free trade agreement with Mexico and Canada.' 73 The criteria used to
measure the success of the FTA will reflect the differing expectations of various
parties.
The success of the chapter 18 panels can be based on at least three different
174
criteria: whether private parties are able to resolve their cross-border disputes;
whether there is a high level of compliance with the agreements and decisions
reached pursuant to consultations and arbitration;' 75 and whether its provisions
are used as a resource to manage effectively the United States-Canada bilateral
relationship. 176
Assessing the track record under chapter 18 only two-plus years after entry
into force is difficult. These panels can bring the countries closer to agreement.
However, the politicized nature of the issues involved can nonetheless keep them
apart.
The criteria for judging the success of the chapter 19 panels include how
effectively and expeditiously the AD/CVD appeals are resolved. Success will not
depend on a scoreboard analysis of wins and losses, but rather how often the
countries think the panels apply the appropriate domestic law and reach a fair
result.
Some scorekeeping, however, is inevitable. For example, to date Canada has
filed fourteen of the fifteen requests for panel review. This initially lopsided use
of chapter 19 invited several possible explanations: Canadian parties may be
particularly sensitive to U.S. AD/CVD decisions, since they depend on access to
the larger U.S. market;177 Canadian parties may be more litigious than American
172.
173.
174.
175.
176.

J. BELLO & A. HOLMER, supra note 5, at 840.
See Symposia, supra note 8, at 202.
Id. at 197.
Id. at 198.
Id. at 199.

177. Any Canadian perception that AD/CVD cases are subject to political pressure in the United
States certainly may result in heightened Canadian sensitivity to these decisions and in the vulnerSUMMER 1991
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parties; U.S. AD/CVD decisions may be perceived as vulnerable to reversal in
the appeal process; or perhaps Canadians simply attach more value to chapter 19
binational dispute settlement, since AD/CVD issues were critical to the Canadian
Government's objectives in the FTA negotiations. Arguably, each of these explanations can be supported or refuted. In addition, the size and importance of
the U.S. market indeed may cause the Canadians to attach increased importance
to AD/CVD decisions and to be more eager to pursue favorable final decisions
through all available means.
On the other hand, the number of Canadian requests for binational panel
review conceivably could reflect the United States' more active application of its
trade remedy laws. Based on the information that is available, however, this
hypothesis appears unsupported. Between 1980 and late 1990, at least twentyfive antidumping cases and sixteen countervailing duty investigations were initiated against Canadian exporters by U.S. producers. 178 During the same period,
approximately fifty AD cases and one CVD investigation that involved American
exporters were initiated by Canadian producers. 179 Approximately two out of
every three of the cases decided were appealed to the respective judicial review
body in the United States and Canada, or since the FTA went into force on
January 1, 1989, were appealed to the binational panels. 18o Two generalizations
can be made from these statistics: first, the United States does not apply its trade
remedy laws more actively than Canada; and second, the parties do not resort to
binational panel review under the FTA more frequently than they resorted to
judicial review prior to January 1989.
While some scorekeeping is unavoidable, significant issues regarding how
often U.S. and Canadian decisions have been overturned, how expeditious the
panels have been in issuing decisions, and how important panel results have
been, merit inquiry. Out of the fifteen requests for panel review, six final decisions have been made,' 8 ' two panels were consolidated, 182 three were termiability of the decisions themselves to binational panel review. See supra note 38 regarding the U.S.
decisions on softwood lumber from Canada.
178. For figures between 1980 and 1987, see Rugman, A Canadian Perspective on U.S. Administered Protection and the Free Trade Agreement, 40 ME. L. REV. 305, 317, (1988); for figures after
1982, see U.S. DEP'T OF COMM., IMPORT ADMINISTRATION PUBLICATION ON ANTIDUMPING AND
COUNTERVAILING DUTY CASES ACTIVE ON OR AFTER 1/1/80 AS OF 11/06/90 (available from Department of Commerce Central Records Office).
179. For figures between 1980 and 1987, see Rugman, supra note 168, at 317; for 1988-90
figures, see CANADIAN IMPORT TRIBUNAL ANN. REP. (1988); CAN. INT'L TRADE TRIBUNAL ANN. REP.

(fiscal yr. ending Mar. 31, 1989); CAN. INT'L TRADE TRIBUNAL ANN. REP. (1989-90); 2 CAN. INT'L
TRADE TRIBUNAL BULL. No. 3 (June 1990); 2 CAN. INT'L TRADE TRIBUNAL BULL. No. 4 (July-Aug.
1990); 2 CAN. INT'L TRADE TRIBUNAL BULL. No. 5 (Sept. 1990); 2 CAN. INT'L TRADE TRIBUNAL
BULL. No. 6 (Oct. 1990); 2 CAN. INT'L TRADE TRIBUNAL BULL. No. 7 (Nov. 1990).
180. Supra note 157.

181. USA-89-1904-01; USA-89-1904-02; USA-89-1904-03/05; USA-89-1904-07; USA-891904-08; and USA-89-1904-09/10.
182. USA-89-1904-03/05 and USA-89-1904-09/10.
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nated, 183 and four are under review. 184 Of the six cases that have been decided,
four U.S. decisions were affirmed, 185 one resulted in a de minimis determination, 186 and the last resulted in a reduction of the countervailing duty. 187 Of the
four cases under review, two involve remands: in one case, the panel affirmed in
part and remanded in part Commerce's determination;' 88 in the second case, the
panel remanded the ITC's determination on two separate occasions. 189 An extraordinary challenge committee was requested once, but was denied. 190 Futhermore, only two panels have exceeded the strict deadline for issuing final decisions. 19 1 By any standard, the binational panel review process operates much
faster than the pre-FTA system of national judicial review. 192 In addition to the
improvement in speed, arguably the process shifts some of the financial burden
from the private sector to the government, making access to the appellate process
perhaps somewhat less expensive for complainants. 193
The binational panel decisions are important from a substantive, as well as a
procedural, perspective. For example, USA-89-1904-03/05, regarding replacement parts for paving equipment, and USA-89-1904-08, regarding new steel rail,
contribute to two important areas of the law: tax and the "best information
available" rule. The backgrounds of the panelists may be a major factor in the
substantive improvements that have been effected under the chapter 19 panels.
IV. Problems Under the Binational
Dispute Settlement Regime
As mentioned previously, one of the main problems encountered so far under
the chapter 18 binational panels is that the countries resort to this process when
disputes have reached a political impasse. A simple improvement, therefore,
would be for the countries to initiate the binational panel process earlier in the
consultation phase. In addition, suggestions have been made that the chapter 18
panel regime establish terms of reference and a requirement to adhere to specified
legal standards. 194 Neither of these procedural guidelines is available at present.

183. USA-89-1904-04; CDA-89-1904-01; and USA-90-1904-02.
184. USA-89-1904-06; USA-89-1904-11; USA-90-1904-01; and USA-90-1904-03.
185. USA-89-1904-02; USA-89-1904-03/05; USA 89-1904-08; and USA-89-1904-09/10.
186. USA-89-1904-01.
187. USA-89-1904-07.
188. USA-89-1904-06.
189. USA-89-1904-11.
190. Supra notes 101, 102 and accompanying text.
191. The USA-89-1904-09/10 decision deadline was extended for 45 days; the USA-89-1904-06
decision deadline was extended for approximately six weeks due to the withdrawal of a panelist.
192. See Ferguson, surpa note 33, at 328.
193. Id. at 329.
194. Supra note 157.
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Two specific problems have arisen under the chapter 19 binational panel
195
process. First, the Rules provide for a relatively simple motions practice,
which creates the potential for abuse of this system. Suggestions have been made
96
that the Rules be amended to provide more precise procedural guidelines.'
Likewise, the Rules relating to joinder' 97 have proven to be too rigid. 198 An
improvement in this area would include making the application of the same
99
timetable to joined AD/CVD reviews more automatic.'
V. Conclusion
Over two years into their implementation, the chapter 18 and 19 binational
dispute settlement procedures are generally considered successful. The chapter 19 panels in particular have been conducted expeditiously, and panel decisions are well-reasoned. With one notable possible exception, panels to date
appear not to have exceeded their authority, but rather simply applied national
law and standards of review. In so doing, the panels have generated confidence
in the fairness of the application of national AD and CVD measures, as well as
in the efficacy of the binational dispute settlement procedures.
Perhaps the exception that proves the rule is the series of remands and remand
determinations by a panel and the Commission in the Pork case.2 ° ° On the one
hand, the Commission clearly considered the panel's second remand as inconsistent with U.S. law and the FFA. On the other hand, despite this view (and the
strong language in which it was expressed), the Commission issued a negative
determination in conformity with the panel's recommendations, in recognition of
their binding nature.
The Pork case could undermine confidence in the integrity of the binational
dispute settlement process, in particular the willingness of a panel to apply
national law and national standards of judicial review. However, the FTA provides a safety valve in such circumstances through the extraordinary challenge
process. By contrast, the Pork case enhances confidence in the political will of
sovereign governments and their agencies to abide by the outcome of binational
dispute settlement. The Pork case thus represents both the best and the worst of
international dispute settlement.

195.
196.
197.
198.
199.

Rules, supra note 75, rules 63 & 64.
Supra note 157.
Rules, supra note 75, rules 36, 37 & 38.
Supra note 157.
Id.

200. Supra notes 151-55.
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