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THE EVOLVING FEDERAL WETLAND
PROGRAM
Steven L. Dickerson*
"'Wetland law has become the equivalent of a national zoning law'...."
I.

INTRODUCTION

NTIL recently, wetlands jurisprudence generated little controversy
and therefore received little attention. Even after the extension of
federal regulatory jurisdiction to wetlands via the Water Pollution
Control Act Amendments of 1972,2 regulatory policies continually emphasized the systematic use and conversion of wetlands. Recent studies, however, have shown that wetlands are valuable in their natural state and the
goals and policies of regulatory agencies have begun to reflect this new information. In the past fifteen years, numerous studies have documented the
inadequacies of the federal wetland program and have recommended
changes. 3 In 1988, President George Bush, following the recommendation
of the National Wetland Policy Forum, adopted the goal of "no net loss" of
wetland acreage. 4 Soon afterward, the Army Corps of Engineers (the
Corps), in conjunction with other federal agencies, adopted an expansive
definition of wetlands for use by government field personnel. 5 In February
1990, after over twenty years of dissension, the U.S. Environmental Protection Agency (EPA) and the Corps reached an agreement over mitigation
* B.A., Millsaps College; J.D., Harvard Law School; Attorney, Strasburger & Price,
Dallas, Texas. Mr. Dickerson is a former editor-in-chief of the Harvard Environmental Law
Review and a former law clerk to the Honorable E. Grady Jolly, United States Fifth Circuit
Court of Appeals. The author gratefully acknowledges Kirk F. Sniff for his comments on
drafts of this article.
1. Lavelle, Wetlands: The New Battle Cry in Washington, 12 No. 46 NAT'L L. J. 24 (July
23, 1990) (quoting William L. Want, author of Law of Wetlands Regulation (1990)).
2. Pub. L. No. 92-500, 86 Stat. 816 (1972).
3. See generally SECRETARY OF THE INTERIOR, THE IMPACT OF FEDERAL PROGRAMS
ON WETLANDS VOLUME I: THE LOWER MIssIssIPPI ALLUVIAL PLAIN AND THE PRAIRIE
POTHOLE REGION (1988) [hereinafter FEDERAL PROGRAMS ON WETLANDS] (government
study of the effects of past federal programs on wetlands); UNITED STATES GENERAL AcCOUNTING OFFICE, WETLANDS - THE CORPS OF ENGINEERS' ADMINISTRATION OF THE SECTION 404 PROGRAM (1988) [hereinafter GAO REPORT] (review of Corps' use of Section 404
and its impact on wetlands); THE CONSERVATION FOUNDATION, PROTECTING AMERICA'S
WETLANDS: AN ACTION AGENDA, THE FINAL REPORT OF THE NATIONAL WETLANDS POLICY FORUM (1988) [hereinafter PROTECTING AMERICA'S WETLANDS] (recommendations for
improving wetland policies).
4. CandidatesOutline Environmental Issues, Seek Air, Hazardous Waste, Wetlands Reforms, 19 No. 20 ENV'T REP. (BNA) 982, 983 (Sept. 16, 1988).
5. Impacted Community Seeks To Scale Back Overly 'Broad'Federal Wetlands Guide, 11
Inside EPA Weekly Report No. 35, 11-12 (Aug. 31, 1990).
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requirements for wetlands. 6 Recently, several legislative initiatives and rec'7
ommendations have been instituted to achieve the goal of "no net loss."

This Article provides a overview of the Clean Water Act section 404 permit program, the primary federal regulatory program for wetlands. Further,
the Article focuses upon the inadequacies and inconsistencies of this regulatory system. Finally, the Article discusses some of the recent developments
in this area, including the federal delineation manual on wetlands, the joint
memorandum of agreement on mitigation, and the recent judicial decisions
in the "takings" area.
II.

WETLAND ECONOMICS

Wetlands have historically been regarded as wastelands, fit only for breeding mosquitoes, flies, and snakes.8 Based upon this perception, efforts were
undertaken to convert and reclaim wetlands in this country as early as
1763. 9 At that time, approximately 215 million acres of wetlands existed in
the lower forty-eight states. 10 Today, more than half of these wetlands have
been lost to destruction and conversion. "Between the mid-1950s and mid1970s about nine million acres of wetland were lost" at an average annual
rate of 458,000 acres." During this period approximately 87% of wetland
losses resulted from conversion to agricultural use, another 8% from urban
development, and 5% from other development. 12 "By the mid-1970s, only
99 million acres [of wetlands] remained"' 13 in the lower forty-eight states.
Although the current rate of loss is unavailable, it is thought that various
federal programs have slowed the conversion rate of wetland areas.' 4 Nevertheless, the total wetland acreage in this country decreases each day.
It is now apparent that wetlands yield numerous benefits in their natural
state. The valuable functions performed by wetlands include among other
things:
1) conveyance and storage of floodwaters - wetlands can store large
amounts of rainfall, reduce flood levels, and may also form natural
floodways that convey floodwaters;
2) prevention of erosion and saltwater intrusion - coastal wetlands
6. Environmental Proection Agency and Department of Defense, Memorandums of
Agreement (MOA); Clean Water Act Section 404(b)(1) Guidelines; Correction, 55 Fed. Reg. No.

48, 9210, 9211 (1990).
7. Id. at 9210.
8. ENVIRONMENTAL PROTECTION AGENCY OPA 87-016, AMERICA'S WETLANDS, OUR
VITAL LINK BETWEEN LAND AND WATER 1 (1988) [hereinafter AMERICA'S WETLANDS].
9. E. HORWITZ, OUR NATION'S WETLANDS, AN INTERAGENCY TASK FORCE REPORT

31(1978).
10. See generally AMERICA'S WETLANDS, supra note 8, at 6 ("in the 1600s, over 200
million acres of wetlands existed in the lower 48 states"); FEDERAL PROGRAMS ON WETLANDS, supra note 3, at I ("Approximately 215 million acres of wetlands existed in the coterminous United States at the time of the Nation's settlement.").
11. FEDERAL PROGRAMS ON WETLANDS, supra note 3, at 1.

12. id.
13. Id.
14. Id. "[T]he Coastal Zone Management Program, the regulatory program [under] section 404 of the Clean Water Act of 1972, and the [so called] Swampbuster provisions of the
Food Security Act of 1985" diminished the incentives for wetland development. Id.
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and inland wetlands adjoining large bodies of water reduce the
erosional impact of tides and waves, and, in the case of coastal
wetlands, prevent the intrusion of saltwater into inland areas;
3) sediment control - wetlands reduce the velocity of water and
thereby reduce soil erosion;
4) wildlife habitat formation - the enormous wetland biomass serves
as excellent habitat for fish and wildlife, including almost 35% of
all rare and endangered species;
5) recreation - wetlands provide recreation in the form of fishing,
hunting and wildlife observation;
6) water supply and quality maintenance - wetlands recharge underground aquifers, serve as a source of surface water supply, and
improve water quality by removing excess nutrients and many
chemical pollutants;
7) food production - wetlands produce large quantities of both plant
and animal food;
8) timber production;
9) archeological value;
10) educational and research value; and
11) open space and aesthetic values. 15
Although it may be difficult to place an exact monetary value on wetland
functions, wetlands have tremendous economic value. In many instances,
the true value of wetlands is not fully understood until the wetlands are lost.
The losses of wetlands along the Louisiana coastline and South Florida provide excellent examples of this problem.
In Louisiana, the coastline and its multi-billion dollar infrastructure1 6 are
simply disappearing. 17 Louisiana contains approximately 40% of the nation's coastal wetlands and is currently losing over 30,000 acres, or fifty
square miles, per year due to the erosion.I 8 These losses are attributable to
both natural causes, such as sealevel rise, and man-made causes. 19 Much of
Louisiana's coastal wetlands were created by sediment and nutrients deposited during floods from the Mississippi River and its tributaries. 20 But because the Corps constructed levies and various flood control devices along
the Mississippi River chain, floodwaters and their consequent sediment deposits have been significantly reduced. 2I Without these deposits, the wetlands have been unable to rebuild. 22 The channeling of the coastal rivers
and water works projects have also diverted sediment from barrier islands
causing these islands severe damage. In turn, the ability of the barrier islands to provide natural protection for marshes and prevent intrusion of
15. PROTECTING AMERICA'S WETLANDS, supra note 3, at 10.

16. Corps Completes First Phase of Comprehensive Coastal Area Study, 1 No. 4
1989) [hereinafter Corps Study].
17. Sea Grant College Program, Louisiana State University, Louisiana's Coastline- A Region in Crisis, 1 No. 4 GULFWATCH, I (Aug./Sept. 1989) [hereinafter Louisiana's Coastline
Region].
18. Id.
19. Id.
20. Id.
21. Id.
22. Id.
GULFWATCH 4 (Aug./Sept.
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saltwater during tidal surges has been diminished. 23 Numerous navigational
projects built to provide access for oil and gas production also have caused
massive erosion and saltwater intrusion. 24 As a result of these various
human activities, it is expected that large amounts of the St. Bernard, Plaquemines, Jefferson, LaFourche, and Terrebonne parishes will be lost during
the next fifty years. 25 This coastline erosion will also damage or destroy
miles of navigation and hurricane protection projects, highways, utilities,
26
and oil and gas industry installations.
In South Florida, the Kissimmee River-Lake Okeechobe-Everglades water
system is another example of how the conversion of wetlands impacts society
economically. 2 7 After devastating floods in the 1920s, the Corps attempted
to harness the South Florida watershed by creating over 1,400 miles of levies
and canals. 28 These flood control and wetlands reclamation activities caused
severe damage to the wetland ecosystem. This damage has resulted in water
shortages, water pollution and premature eutrophication of Lake
Okeechobe. 29 Remedying these problems will require the expenditure of
millions of dollars. For example, the Corps has now decided, in an unprecedented decision, to dismantle its channelization job. However, in order to
dismantle the $30 million channelization of the Kissimmee River, it may
30
cost as much as $300 million.
III. EVOLUTION OF THE CORPS SECTION 404 PROGRAM
The Rivers and Harbors Act of 189931 created the Corps permitting program. Section 10 of this Act 32 regulates construction activities involving
dredging, filling, or obstructing navigable waters and provides that individuals undertaking such activities must first obtain a permit from the Corps.
While this language does regulate waters used for commercial navigation,
there is no express inclusion of wetlands. The Corps' jurisdiction under the
23. Id.
24. Id. at 1, 4. See also EPA Aware of State Wetlands Loss But Has Failed to Mitigate IG
Inspector Charges, 11 Inside EPA Weekly Report No. 28, 3 (July 13, 1990). In a June 14, 1990
report the Inspector General sharply criticized EPA Region VI for failing to control the negative impacts of the oil and gas industry along Louisiana's coastal wetlands. Specifically, the

report concluded that 60-90% of Louisiana's coastal wetland losses are attributable to the oil
and gas industry. The report further noted that the EPA failed to use its authority under the
Clean Water Act to prevent the loss.
25. Louisiana'sCoastlineRegion, supra note 17, at 1. The loss of Louisiana's coastal wetlands has had a dramatic effect upon individuals who traditionally have harvested animals and
marine life found in wetlands. As their customary hunting and fishing grounds in the coastal
wetlands erode, so erodes their way of life. Smith, The Cajuns: Still Loving Life, 178 No. 4
NAT'L GEOGRAPHIC 40, 42 (Oct. 1990).

26. Corps Study, supra note 16, at 4.
27. Duplaix, South Florida Water, Paying the Price, 178 No. 1 NAT'L.
(July 1990).
28. Id. at 90.
29. Id. at 98-99.
30. Id. at 108.
31. 33 U.S.C. § 403 (1988).
32. Id.
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Act only extends to the mean high water mark of water bodies. 33 The Act
therefore affords little protection for wetlands because such areas are usually
outside the high water mark.
For approximately seventy years the Corps operated its permit program
without considering environmental protection criteria. Congress then
passed the Fish and Wildlife Coordination Act requiring the Corps for the
first time to consider the conservation of wildlife resources in its evaluation
of water projects. 34 The National Environmental Policy Act of 1969
(NEPA) also strengthened the Corps' authorization to consider environmental factors in its permitting process.3 5 NEPA requires all federal agencies to
consider the possible environmental impact of their proposed actions and
36
projects.
The first test of the Corps' new environmental protection powers came in
Zabel v.Tabb.37 In 1970, two developers attempted to build a mobile home
park on eleven acres of wetlands in Boca Ciega Bay, Florida. The developers applied to the Corps for a permit to fill the proposed site. Even though
the Corps concluded that the development would not impede navigation, the
permit was nevertheless denied because the proposed construction would
have had a detrimental impact on the marine life in the bay. 38 The United
States Court of Appeals for the Fifth Circuit upheld the Corps' decision and
concluded that the Corps could refuse dredge and fill permits on the basis of
39
environmental considerations.
Shortly after the Corps began utilizing its newly created environmental
powers, Congress passed the Federal Water Pollution Control Act Amendments of 1972 (the Clean Water Act). 40 The Clean Water Act created the
present day section 404 program and greatly expanded the Corps jurisdictional authority by defining "navigable waters" as all "waters of the United
States." '4 1 Briefly stated, section 404 provides concurrent authority to the
Corps and the EPA over the dredging and filling of waters of the United
States, including wetlands. Although the Corps' field personnel are responsible for making the initial decision to grant or deny a permit, the EPA is
responsible for formulating the environmental guidelines used by the Corps
to make the permit decisions. 42 The EPA is also empowered to veto or over33. See generally Borax Consolidated, Ltd. v. City of Los Angeles, 296 U.S. 10 (1935)
(discussion of mean high water boundaries).
34. 16 U.S.C. § 662 (1988). In response to this new criteria, the Corps revised its permit
regulation in 1966 to provide: the decision as to whether a permit will be issued must rest on
an evaluation of all relevant factors, including the effect of the proposed work on navigation,
fish and wildlife, conservation, pollution, aesthetics, ecology, and the general public interest. 33

C.F.R. § 209.120(d) (1968).
35. 42 U.S.C. §§ 4321-4370a (1988).
36. Id.§ 4332.
37.
38.
39.
40.

430 F.2d 199 (5th Cir. 1970), cert. denied, 401 U.S. 910 (1971).
Id. at 201.
Id.
33 U.S.C. §§ 1251-1387 (1988).

41. Id. § 1362.
42. Environmental Protection Agency and Department of Defense, Memorandums of
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rule the granting of permits by the Corps.43 The U.S. Fish and Wildlife
Service and the National Marine Fisheries Service fulfill advisory roles by
commenting on the wetlands' habitat conditions."
In 1977, two additional regulatory measures significantly impacted the
404 program. First, Executive Order 11990, entitled "Protection of Wetlands," was adopted by President Carter. 45 Relying upon NEPA, the order
articulates a policy "to avoid to the extent possible the long and short term
adverse impacts associated with the destruction or modification of wetlands
and to avoid direct or indirect support of new construction in wetlands
wherever there is a practical alternative .... -46 This order essentially requires all federal agencies, including the Corps, to conserve and protect
wetlands.
In the same year that the executive branch was attempting to develop a
wetland protection policy, Congress curtailed the expansive federal wetland
program by passing an amendment to the Clean Water Act. Under the 1977
amendment to section 404, Congress exempted normal agricultural, forestry
and ranching operations from the permit requirements. 47 Despite this curtailment, the section 404 program remains the principal federal mechanism
for protecting and preserving wetlands.
IV.

SECTION 404 JURISDICTION

A.

Wetland Geographics

Although section 404 constitutes the primary federal wetland program, it
does not establish a comprehensive mechanism for wetland protection.
Rather, the text of section 404 only requires permits for the "discharge of
dredged or fill material" into "navigable waters."'48 It is from this language
that the wetland protection program has been derived. Clearly, however,
this language is neither comprehensive in its geographic scope nor in the
variety of activities associated with wetland development.49
The Corps initially refused to expand its section 404 wetlands jurisdiction. 50 Relying upon prior judicial decisions under the Rivers and Harbors
Act, the Corps construed "navigable waters" as limited to the mean high
water mark. Conversely, the EPA and several public interest groups argued
Agreement (MOA); Clean Water Act Section 404(b)(1) Guidelines; Corrrection, 55 Fed. Reg.
No. 48, 9210, 9211 (1990).

43. 33 U.S.C. § 1344(b)-(c) (1988).
44. Id. § 1344(h).
45. 42 Fed. Reg. No. 26, 961 (1977).
46. Id.

47. 33 U.S.C. § 1344(f)(1)(A) (1988).
48. Id. § 1344.
49. Some of the recognized methods for altering wetlands include filling, draining, exca-

vating, diverting water away, clearing, flooding, diverting or withholding sediment, shading,
conducting activities in adjacent areas, changing nutrient levels, introducing toxics, grazing,
and disrupting natural populations. PROTECTING AMERICA'S WETLANDS, supra note 3, at 15.
50. W. WANT, LAW OF WETLANDS REGULATION 2-9 (1990).
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for an expanded definition of "navigable waters." 51 These groups asserted
that, by defining "navigable waters" in the Clean Water Act as all "waters of
the United States,' 5 2 Congress intended to expand the definition. Several
federal courts subsequently
concluded that section 404 required expanded
53
coverage of wetlands.
In response to these judicial decisions, the Corps prepared new regulations
expanding its authority under the section 404 program. The Corps now defines "waters of the United States" to mean "[a]ll waters which are currently
used, or were used in the past, or may be susceptible to use in interstate or
foreign commerce, including all waters which are subject to the ebb and flow
of the tide . . . -54 This definition also includes "[a]ll other waters such as
intrastate lakes, rivers, streams (including intermittent streams), mudflats,
sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or
natural ponds, the use, degradation or destruction of which could affect interstate or foreign commerce .... ,,55 The Corps' regulations also encompass
56
wetlands adjacent to waters associated with interstate commerce.
In somewhat tenuous interpretations of the term "navigable waters" several courts have upheld various aspects of the Corps' expansive interpretation of its wetland jurisdiction.5 7 In United States v. Riverside Bayview
Homes"8 the Supreme Court addressed the question whether Section 404
"authorizes the Corps to require landowners to obtain permits from the
Corps before discharging fill material into wetlands adjacent to navigable
bodies of water and their tributaries."5 9 Stated differently, the Court addressed the question whether section 404 encompasses wetlands saturated by
either surface or groundwater or inundated by frequent flooding from the
adjacent body of water. 60 In addressing this question, the Court noted that
the Corps' regulations included some waters that would not ordinarily be
deemed navigable under the classical definition of the term. 61 The Court
concluded that Congress had the power to regulate such areas under the
Commerce Clause and that Congress intended to extend section 404 to wetlands adjacent to navigable waters. 62 In reaching this decision, the Court
expressly refused to decide the issue of whether the Corps had the authority
63
to regulate wetlands which were not adjacent to navigable waters.
51. See, e.g., Natural Resources Defense Counsel, Inc. v. Calloway, 392 F. Supp. 685
(D.D.C. 1975).
52. 33 U.S.C. § 1362(7) (1988).
53. See, e.g., Calloway, 392 F. Supp. at 686; United States v. Holland, 373 F.Supp. 665,
671 (M.D. Fla. 1974).
54. 33 C.F.R. § 328.3(a)(1) (1990).
55. Id. § 328.3(a)(3).
56. Id. § 328.3(a)(5), (7). The Corps defines adjacent as "bordering, contiguous, or neighboring. Wetlands separated from other waters of the United States by man-made dikes or
barriers, natural river berms, beach dunes and the like are 'adjacent wetlands.' "Id. § 328.3(c).
57. See, e.g., United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 135 (1985).

58. Id.
59. Id. at 123.
60. Id. at 129-30.
61. Id. at 133.

62. Id.
63. Id. at 131 n.8.
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The Corps' wetland jurisdiction has also been recently expanded in other
significant areas. In United States v. Ciampitti" the court addressed the
question whether the Corps' jurisdiction extended to artificially created wetlands. 65 In upholding the Corps' jurisdiction, the district court concluded
that the question of how the real property became wetlands was irrelevant. 66
Recent decisions have also upheld the Corps' jurisdiction over waters that
may serve as habitats for migratory birds. 67 These decisions, if adopted uniformly, should extend wetlands jurisdiction under section 404 to virtually all
68
wetlands.
B. Regulated Activities
A recent study by the U.S. General Accounting Office concluded that, as
the current section 404 program is structured, the Corps does not regulate
most of the activities that cause wetland losses. 69 Despite this conclusion,
the section 404 program does encompass a wide range of activities. 70 The
courts have expansively interpreted the scope of these regulated activities. 7 1
It is therefore more appropriate to characterize wetland losses as the result
of a decentralized and inconsistent regulatory process that places marginal
emphasis on wetland protection.
Section 404 empowers the Corps to regulate activities involving the "dis72
charge of dredged or fill material" into waters of the United States.
Dredged material is defined as "material that is excavated or dredged from
waters of the United States."' 73 The regulations further define fill material as
"any material used for the primary purpose of replacing an aquatic area with
dry land or of changing the bottom elevation of a [sic] waterbody."'74 The
64. 583 F. Supp. 483 (D.N.J. 1984).
65. Id. at 494.

66. Id.
67. See, e.g., National Wildlife Federation v. Laubscher, 662 F. Supp. 548, 549 (S.D. Tex.
1987) (noting that "[b]oth sides of the docket have concluded that a wetland visited by migratory birds is a wetland within the jurisdiction of the federal defendants.").
68. See Leslie Salt Co. v. United States, 896 F.2d 355, 360 (9th Cir. 1990) (interstate
commerce powers authorize the Corps to regulate wetlands that may serve as habitat for migratory birds). But see Tabb Lakes, Ltd. v. United States, 30 E.R.C. 1510, 1511 (4th Cir.
1989) (corps' attempt to regulate wetlands serving as a habitat for migratory birds without first
providing prior notice and opportunity for comment was in violation of 5 U.S.C. § 553 of the
Administrative Procedure Act).
69. GAO REPORT, supra note 3, at 19. The report concludes that "[a]ctivities such as
"clear-cutting existing forests, ditching that drains wetlands, and certain plowing that does not
deposit substantial dredged or fill materials have at times been interpreted by the Corps as not
coming under its regulatory purview." Id.
70. 33 C.F.R. §§ 323.2-3 (1990).
71. See, e.g., United States v. Larkins, 657 F.Supp 76, 85 (W.D. Ky. 1987) ("construct[ion
of] earthen dikes and levees on wetlands constitutes a discharge of pollutants into waters of the
United States ....
").
72. 33 U.S.C. § 1344 (1988).
73. 33 C.F.R. § 323.2(c) (1990).
74. Id. § 323.2(e). The regulations further define discharge of fill material to include the
following activities:
"[p]lacement of fill that is necessary for the construction of any structure in a
water of the United States; the building of any structure or impoundment requiring rock, sand, dirt, or other material for its construction; site-development
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draining of wetlands, which is a major source of wetland losses, is not expressly regulated or prohibited by section 404. Further, section 404 does not
expressly regulate land clearing activities. Despite these apparent omissions,
courts have construed the dredge and fill language as encompassing certain
land clearing and draining activities. 7 5 In United States v. Huebner76 a landowner attempted to drain wetlands by digging ditches and depositing the fill
materials onto the adjacent wetlands. The court concluded that these activities reduced the amount of wetland acreage and therefore constituted a discharge of dredged material onto the wetlands. 77 The landowner also
attempted to clear the wetlands by removing wetland vegetation and leveling
the wetlands with bulldozers. The court concluded that such scraping of
materials from wetlands also constituted a discharge of fill material in viola78
tion of section 404.
In Avoyelles Sportsman League, Inc. v. Marsh 79 the U.S. Court of Appeals
for the Fifth Circuit addressed the question whether land clearing activities
and wetland draining constitutes the discharge of dredged or fill material.80
Although the court refused to determine whether the mere removal of vegetation constituted a regulated activity, the court did conclude that the removal and redepositing of wetlands vegetation onto adjacent wetland,
constitutes a regulated discharge."' Further, the Sixth Circuit has construed
the construction of earthen dikes and levees
on wetlands as a discharge of fill
82
materials and, thus, a regulated activity.
Although the range of activities involving dredged and fill material is
broad, the Corps' regulatory authority does not cover all wetland development activities. In 1977, Congress restricted the Corps' jurisdiction by exempting several activities from section 404 requirements.8 3 These activities
in general include normal farming, forestry, and ranching activities,8 4 maintenance of water structures, construction or maintenance of agricultural
ponds or irrigation ditches, construction of temporary sedimentation basins,
and construction or maintenance of farm roads, forest roads, or temporary
fills for recreational, industrial, commercial, residential, and other uses; causeways or road fills; dams and dikes; artificial islands; property protection and/or
reclamation devices such as riprap, groins, seawalls, breakwaters, and revetments; beach nourishment; levies; fill for structure such as sewerage treatment
facilities, intake and outfall pipes associated with power plants and subaqueous
utility lines; and artificial reefs."
Id. § 323.2(f).
75. See, e.g., United States v. Huebner, 752 F.2d 1235 (7th Cir. 1985); Avoyelles Sportsman's League, Inc. v. Marsh, 715 F.2d 897 (5th Cir. 1983).
76. 752 F.2d 1235 (7th Cir. 1985).
77. Id. at 1242.
78. Id. at 1243.
79. 715 F.2d 897 (5th Cir. 1983).
80. Id. at 921-22.
81. Id. at 923.
82. United States v. Larkins, 657 F. Supp 76, 85 (W.D. Ky. 1987), aff'd, United States v.
Larkins, 852 F.2d 189 (6th Cir. 1988).
83. 33 U.S.C. § 1344(f) (1988).
84. These activities include "plowing, seeding, cultivating, minor drainage, harvesting for
the production of food, fiber, and forest products or upland soil and water conservation practices." Id. § 1344(f)(l)(A).
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mining roads. 85 These exemptions do not however grant private property
86
owners an absolute right to undertake "exempted" activities.
In A voyelles the Fifth Circuit based its decision to require a permit, in
part, on this qualifying language. 87 The court of appeals followed the trial
court's reasoning and concluded that the exemption for "normal farming
activities" was not appropriate because no ongoing farming or forestry operation existed on the property. The court reasoned that no farming operation
could be undertaken until the land was cleared. 8 8 Similarly, in Huebner, the
U.S. Court of Appeals for the Seventh Circuit rejected the property owner's
exemption argument. 89 The court relied upon section 404(f)(2) and concluded that the property owner's development activities constituted a
changed use of the property. 90
C. Identifying Wetlands
The Corps' wetland jurisdiction is confined to certain geographic areas
and to certain activities. In addition, a recurring controversy within the federal wetland program concerns how to define wetlands. Wetlands exist in a
variety of different geographic and climatic regions throughout the United
States. An area may be deemed wetlands even though it is saturated solely
by groundwater or rain and not connected to any water body. Wetlands
may also appear to the layman to be upland fields. 9 1 "[W]etland types include, but are not limited to,... bottomland forests, swamps, pocosins, pine
savannahs, bogs, marshes, wet meadows, playa lakes, potholes and wet
92
tundra."
Perhaps because of the variety of wetland types, a consequent variety of
wetland definitions has arisen. A recent report by the National Wetlands
Policy Forum estimated that over fifty definitions existed among the various
federal agencies. 93 Of these fifty definitions, only two have primary importance. Under the section 404 program, the Corps and the EPA jointly define
wetlands as: "[t]hose areas that are inundated or saturated by surface or
ground water at a frequency and duration sufficient to support, and that
under normal circumstances do support, a prevalence of vegetation typically
adapted for life in saturated soil conditions. Wetlands generally include
85. Id. § 1344(f)(1).
86. Section 1344(f)(2) qualifies exempted activities by still requiring a permit for any activities that bring "an area of the navigable waters into a use to which it was not previously
subject, where the flow or circulation of navigable waters may be impaired or the reach of such
waters be reduced .
I..."
Id. § 1344(c)(2).
87. Avoyelles Sportsmen's League, Inc. v. Marsh, 715 F.2d 897, 925 (5th Cir. 1983).
88. Id.
89. 752 F.2d at 1242.
90. Id.
91. W. WANT, supra note 50, at 2 (1990).
92. FISH AND WILDLIFE SERVICE, U.S. DEPT. OF THE INTERIOR, FWS/OBS-79/31,
CLASSIFICATION OF WETLANDS AND DEEPWATER HABITATS OF THE UNITED STATES 3
(1979) [hereinafter CLASSIFICATION OF WETLANDS]; U.S. ARMY CORPS OF ENGINEERS, RECOGNIZING WETLANDS 1 (1987) [hereinafter RECOGNIZING WETLANDS].
93. PROTECTING AMERICA'S WETLANDS, supra note 3, at 36.
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swamps, marshes, bogs and similar areas."'94 This definition emphasizes
wetlands vegetation, hydric soils, and hydrology. 95 Evaluation of these three
factors in identifying wetlands involves highly complex processes. For example, over 5,000 plant types in the United States may occur in wetlands.
Indicators of wetland plants include among other things "trees having shallow root systems, swollen trunks ....or roots found growing from the plant
stem or trunk above the soil surface."'96 An examination of soil indicators is
no less complex because over 2,000 soil types occur in wetlands. 9 7 Generally,
hydric soils, or wetland soils, have anaerobic or oxygen depleted conditions
resulting from long periods of water saturation." Finally, hydrology indicators require the existence of water either at the surface or within the soil
during an average rainfall year. 99 All three technical criteria must be met
before land will be classified as a wetland under section 404.100

The U.S. Fish and Wildlife Services Wetland Classification System provides the other principal wetlands definition. 101 The Fish and Wildlife Services definition is more expansive because it includes non-vegetative wetlands
such as mud-flats, sandflats, rocky shores, and sand bars. 102 This definition
has been used primarily by the Fish and Wildlife Service to prepare a national wetland inventory and map system.103
The lack of consistency in defining wetlands has severely impeded efforts
to regulate wetlands. For example, under the section 404 program, the definition of wetlands determines whether a permit is required and whether an
enforcement action is necessary. In an effort to overcome this problem, several agencies have attempted to develop a systematic method for identifying
and classifying wetlands. 104 These efforts culminated with the issuance on
January 11, 1989 of a joint federal manual for identifying and delineating
wetlands. The manual represents, a joint agreement among the EPA, the
94. 40 C.F.R. § 230.3(t) (1990).

95. U.S. ARMY CORPS
U.S. FISH AND WILDLIFE

OF ENGINEERS, U.S. ENVIRONMENTAL PROTECTION AGENCY,
SERVICE, U.S.D.A. SOIL CONSERVATION SERVICE, FEDERAL
MANUAL FOR IDENTIFYING AND DELINEATING JURISDICTIONAL WETLANDS 7 (1989) [hereinafter FEDERAL WETLANDS MANUAL].
96. RECOGNIZING WETLANDS, supra note 92, at 4.

97. Id.
98. FEDERAL
99. Id. at 12.
100. Id. at 9.

WETLANDS MANUAL,

supra note 95, at 11.

101. CLASSIFICATION OF WETLANDS, supra note 92, at 3.

102. FEDERAL WETLANDS MANUAL, supra note 95, at 8. The Fish and Wildlife Service
defines wetlands as "lands transitional between terrestrial and aquatic systems where the water
table is usually at or near the surface or the land is covered by shallow water. For purposes of
this classification wetlands must have one or more of the following three attributes: (1) at least
periodically, the land supports predominately hydrophytes; (2) the substrate is predominately
undrained hydric soil; and (3) the substrate is nonsoil and is saturated with water or covered
by shallow water at some time during the growing season of each year." CLASSIFICATION OF
WETLANDS, supra note 92, at 3 (footnotes and emphasis omitted).
103. CLASSIFICATION OF WETLANDS, supra note 92, at 3. This definition has indirectly
impacted the Section 404 permit program because the Fish and Wildlife Service has an advisory role in the permit process and may comment on whether particular wetlands serve as
valuable wildlife habitats. 33 U.S.C. § 1344(m)(1988).
104. FEDERAL WETLANDS MANUAL, supra note 95, at 2.
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Corps, the Soil Conservation Service and the Fish and Wildlife Service to
adopt a single manual as a technical basis for identifying wetlands. 105
The manual has created a storm of controversy because of its perceived
expansion of the definition of wetlands.' 0 6 Critics of the manual contend
that the approximately 7,000 vegetation species used as wetlands indicators
also occur with some frequency in non-wetland areas. The manual has also
been opposed because it creates thirteen special conditions under which land
may be deemed wetland by satisfying only one or two of the three required
technical criteria for identifying wetland. 0 7 Critics further contend that the
manual is replete with technical flaws, including the failure to recognize significant regional differences in vegetation and soil across the country.' 0 8
Little doubt exists that the manual, as written, expands the scope of wetland jurisdiction. Although the federal agencies contend that the manual
does not change the statutory "definition" of wetlands, they most certainly
have changed their interpretation of the definition as evidenced by the manual. The manual simply constitutes a new interpretation of the enforcement
authority of the federal agencies responsible for wetlands.
Perhaps in response to the expansive nature of the manual and subsequent
political repercussions, the Corps already has initiated efforts to limit the
manual's scope. Specifically, on September 26, 1990, the Corps issued a regulatory guidance memorandum providing that farmers are no longer required to obtain section 404 permits to change previously converted
wetlands from agricultural to other uses.1°9 The Corps reasoned that the
converted croplands would not support a "prevalence of hydrophytic vegetation" and therefore should not be classified as wetlands." 0 The Corps thus
sought to mollify the formidable agriculture lobby."
Regardless of the apparent expanse of the wetlands manual, the ultimate
test will be how the agencies apply it. On its face, the manual appears cumbersome and highly technical. Consequently, the manual should prove confusing to both agency field personnel and private property owners. The issue
of wetland jurisdiction may thus be reduced to a controversy between expensive experts and may further burden the section 404 permitting process.
105. Id.
106. See, e.g., Southern States, Irked by EPA Wetland Policy, Paveway for Change, 11 Inside EPA Weekly Rep. No. 32, 1 (Aug.10, 1990). In particular, developers and farmers were

strongly opposed to the manual because the manual encompassed prior converted wetlands
and prevented future development of these wetland areas. Because of the unilateral classification of their properties as wetlands, the developers and farmers contended that financial institutions were unwilling to use their property as collateral for loans. See EPA Regions Feds Join
to Tackle Thorny Wetlands Issues, Inside 11 EPA Weekly Rep. No. 8, (Aug. 17, 1990).
107. Impacted Community Seeks to Scale Back Overly "Broad" Federal Wetland Guide 11
INSIDE EPA No. 35, 12 (Aug. 31, 1990).
108. Id.
109. Millions Of Acres Of Converted Wetlands No Longer Subject To Federal Water Act

Permits, 21 Env't. Rep. (BNA) No. 23, 1121 (Oct. 5, 1990).
110. Id.
11. Id.
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PERMITTING PROCESS

Once the Corps identifies real property as wetlands and determines that a
proposed activity requires a permit, the Corps must decide whether to grant
the permit and, if granted, what conditions should be placed on the permit.
In evaluating a permit application, the Corps is required to consider the recommendations of the Fish and Wildlife Service and the National Marine
Fishery Service. 1"2 In addition, the Corps is required to consider comments
and objections from certain state agencies. ' 13 In general, although various
state and federal agencies may comment on a permit application, the Corps
is not required to abide by such comments and the Corps may in fact issue a
4
permit over the objections of other agencies.' 1
In determining whether to issue a permit, the Corps conducts a public
interest review. 15 This review requires the Corps to evaluate both the prob16
able and cumulative impacts of a proposed permit on the public interest.
In addition, the Corps is required to consider the public and private interest
' 7
in development and in protecting the natural resources.
The Corps' field manual requires its personnel to consider three general
criteria in the review process:
1) the relevant extent of the public and private need of the proposed
structural work; 2) where there are unresolved conflicts as to resource
use, the practicability of using reasonable alternative locations and
methods to accomplish the objective of the proposed structural work;
and 3) the extent and permanence of the beneficial and/or detrimental
effects which the proposed structure or work is likely to have on the
public and private uses to which the area is suited.""
These three general criteria apply for all section 404 permit applications,
regardless of whether they involve the development of wetlands. 19 Where
wetlands are at issue, the Corps' regulations provide that no permit will be
granted to develop wetlands performing valuable public interest functions
unless "the benefits of the proposed alterations outweigh the damage to the
wetland resource." 20 In considering the benefits of development, the Corps
will consider the economic benefits of the proposed alteration on the local
112. 33 C.F.R. § 320.4(c)(1990).
113. The Coastal Zone Management Act of 1972 as amended permits a state to timely
object to a proposed permit if the state has an approved coastal zone management program.
16 U.S.C. § 1456(c)(3)(A) (1989).
114. 33 C.F.R. § 325 (1990).
115. 33 C.F.R. § 320.4(a) (1990).
116. Id.
117. Id.
118. Id. § 320.4(a)(2). These three general criteria require a consideration of the following
specific factors where relevant: conservation, economics, aesthetics, general environmental
concerns, wetlands, historic properties, fish and wildlife values, flood hazards, flood plain values, land use, navigation, shore erosion and accretion, recreation, water supply and conservation, water quality, energy needs, safety, food and fiber production, mineral needs,
consideration of property ownership, and in general the needs and welfare of the people. Id.
§ 320.4(a)(1).
119. Id. § 320.4(a)(2).
120. Id. § 320.4(b)(4).
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community and the benefits to the permit applicant. 12 1 The Corps further
recognizes that a right to reasonable private use is an inherent aspect of
1 22
property ownership.
In reviewing an application for development of wetlands, the corps must
also consider the environmental guidelines promulgated by the EPA. Specifically, section 404(b)(1) requires the EPA to publish guidelines dealing with
environmental criteria.' 23 Section 404(b)(1) further mandates that the
Corps consider the EPA's guidelines in its permit review process. 124 These
guidelines are considerably more protective of wetlands than those found in
the Corps public interest review process. The EPA guidelines prohibit the
issuance of a permit where "a practicable alternative to the proposed discharge [exists] which would have less adverse impact on the aquatic ecosystem, so long as the alternative does not have other significant adverse
environmental consequences."' 125 Section 404(b)(i) further provides that an
alternative site will be considered practicable even if it is not presently
owned by the applicant.126 Where the proposed activity is not water dependent, the guidelines provide that practicable alternatives not involving wetlands are presumed to exist, unless clearly demonstrated otherwise.' 27 The
guidelines further protect wetlands by prohibiting discharges which have significant adverse effects on human health or welfare, recreation, aesthetics,
economics, aquatic ecosystems, and wildlife dependent on aquatic ecosystems. 128 The guidelines also mandate that where permits are granted all
"appropriate and practicable steps" must be taken to minimize the impact of
129
the permitted activities on the aquatic ecosystem.
The EPA guidelines and the Corps' public interest review essentially create a two tiered process for permit applications. Under the public interest
review tier, the Corps should neither support nor oppose any permit proposal.1 30 This method requires a review of both environmental and economic
factors. The Corps must consider private property rights and the economic
benefits of the proposed development on the local community. Under the
second tier, the Corps becomes a proponent of wetland preservation and
must consider practicable alternatives to development. A presumption is
created in certain instances against wetland development.13 1
This system of permit review is duplicative, cumbersome and inconsistent.
The Corps is given the task of serving two masters, while it lacks the tools to
fully satisfy either one. Consequently, the Corps' permitting process often
times produces unsatisfactory and inconsistent results.
121. Id. § 320.4(g), (q).

122. Id.
123. 33 U.S.C. § 1344(b)(1) (1989).
124. 33 U.S.C. § 1344(b)(1) (1990).
125. 40 C.F.R. § 230.10(a) (1989).

126. Id. § 230.10(2).
127. Id. § 230.10(a)(3).
128. Id. § 230.10(c).
129. Id. § 230.10(d).
130. 33 C.F.R. § 320.1(a)( 4 ) (1990).

131. 40 C.F.R. § 230.10(a) (1989).
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In an effort to resolve some of the problems inherent in the permit review
process and to provide further support for President Bush's goal of "no net
loss" of wetlands, the EPA and the Corps recently issued a joint memorandum of agreement concerning the determination of mitigation under the section 404(b)(1) guidelines (the "MOA"). 132 As initially signed on November
15, 1989, the MOA creates strict mitigation requirements for losses of wetland functions and values.133 The joint agreement caused a storm of opposition among industry and the State of Alaska because of its perceived antidevelopment policy.13 4 The MOA subsequently was modified to mollify

these pro-development factions.'3 5 The modified MOA became effective on
February 7, 1990.136
The MOA essentially creates a three part sequence for mitigating the effects of the loss of wetland values and functions. The agreement requires
three types of mitigation where "appropriate and practicable" - avoidance,
minimization and compensatory mitigation. 137 The determination of what
constitutes appropriate mitigation depends "solely on the value and function
of the aquatic resource that will be impacted."' 138 This valuation is critical
because it determines the type and quality of wetlands that must be created
to replace the loss of wetland values resulting from the permitted activity.
The valuation process is significantly impaired by the failure of EPA and the
Corps to establish a preferred method for assessing the functional values of
wetlands. I' 9 Until the agencies promulgate a preferred wetland evaluation
technique, the valuation process will be left to the professional judgment of
agency personnel. 14 0

The goal of "no net loss" of wetlands through absolute mitigation is further restricted by requiring mitigation only if it is "practicable."' 14 1 Mitigation thus is not required where it is not feasible, or practicable, or where it
would accomplish14 2an inconsequential reduction in losses to wetland functions and values.
If mitigation is deemed appropriate and practicable, the permittee must
satisfy in sequential order the three part requirement of avoidance, minimization and compensatory mitigation. Under this requirement, one must take
132.

55 Fed. Reg. No 32, 5510 (1990).

133. Id.
134.

Whitehouse Postpones Implementation of Recent Wetland Mitigation Agreement, 20

Env't. Rep. No. 34, 1432-33 (Dec. 22, 1989). See also Environmentalist Eye Intervention on
Behalf of Government in Wetland Suit, 1IInside EPA Weekly Rep. No. 4, 11 (Jan. 26, 1990).
135. 55 Fed. Reg. No. 32, 5510 (1990).
136. Id.
137. 55 Fed. Reg. 48, 9210, 9211 (1990).
138. Id.
139. U.S. Army Corps of Engineers, U.S. Environmental Protection Agency, SECTION
404(B)(1) GUIDELINES MITIGATION MOA - QUESTIONS AND ANSWERS 3 (Feb. 7, 1990).
140. Id.
141. 55 Fed. Reg. No. 48, 9210, 9211 (1990).
142. Id. As an example of situations where an appropriate and practicable mitigation may
not be feasible, the MOA sites the following areas: 1) wetlands where, due to hydrological
conditions the technology for restoration or creation of wetlands may not be available at present or may otherwise be impracticable; and 2) areas where there is a high proportion of land
which is wetlands. Id.
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compensatory action to restore existing degraded wetlands or to create artificial wetlands. Again, in order to determine compensatory mitigation, the
functional values of the lost wetlands must be assessed in order to identify
the level of compensatory mitigation that will prevent an overall loss of wetland functions and values. The provision requires a one for one functional
replacement of wetland values and an adequate margin of safety to insure
meaningful compensation. 143 This provision further permits the use of a
mitigation bank from which potential permittees can purchase wetland resources in order to offset losses in wetland values.144
Although the MOA may solve some of the problems with the Corps' permit review process, it does not represent the fundamental restructuring that
is necessary. For example, the failure to provide a uniform wetland evaluation technique will perpetuate inconsistencies in the permit process. Moreover, although the MOA purports to support the goal of no net loss of
wetlands, it notes that mitigation may not even be required in areas containing a high proportion of wetlands.145 Although the MOA may slow the rate
of wetland loss, it will not prevent the continued net loss of wetlands.
VI.

EPA VETO AUTHORITY

Despite the numerous restrictions on wetland development, the Corps has
14 6
historically approved the vast majority of section 404 permit requests.
Where the federal resource agencies have recommended denials of permit
applications, the Corps in many instances has ignored the recommendations
and issued the permits. 147 However, the failure to implement agency recommendations does not rest solely with the Corps. Under section 404(c), the
EPA has the power to deny a proposed permit if it concludes that the proposed permit would have "an unacceptable adverse effect on municipal
water supplies, shellfish beds, and fishery areas (including spawning and
breeding areas), wildlife, or recreational areas."' 148 The phrase "unacceptable adverse effect" is defined as an "impact on an aquatic or wetland ecosystem which is likely to result in significant degradation of municipal water
supplies (including surface or groundwater) or significant loss or damage to
fisheries, shellfishing, or wildlife habitat or recreation areas. ' 149 The EPA
thus has the authority and ability to insure that its recommendations are
followed by the Corps.
Despite its veto authority, the EPA has rarely overruled a Corps decision
to grant a permit. For example, as of July 1988, the EPA had vetoed only
five permit decisions in the history of the section 404 program.150 After
143. Id. at 9212.
144. Id. at 9213 n.7.
145. 55 Fed. Reg. No. 48, 9210, 9213 n.7 (1990).
146. In 1986, it is estimated that the Corps issued approximately 10,500 permits and denied approximately 500 applications. GAO REPORT, supra note 3, at 11.
147. Id. at 37.
148. 33 U.S.C. § 1344(c) (1989).
149. 40 C.F.R. § 231.2(e) (1989).
150. GAO REPORT, supra note 3, at 48.
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1988, the EPA began to exercise its veto authority more vigorously. In
1989, the EPA exercised its veto at the following sites:
1. The EPA reviewed the Two Forks Dam project near Denver, Colorado and concluded that it would result in the loss of a major
aquatic resource which provides irreplaceable stream fishery
habitat and recreational resources.151
2. The EPA suspended a permit for the Pamo Dam in San Diego
County, California,
pending completion of review of water supply
52
alternatives. 1

3. The EPA vetoed the Big River Reservoir project in Kent County,
Rhode Island, because EPA concluded that the permit would destroy 1,000 acres of wetlands. The Corps had previously agreed to
build a reservoir
and insisted that EPA had no power to veto a
1 53
Corps project.
4. The EPA vetoed construction of the Lake Alma project in Alma,
Georgia, after concluding
that the project would destroy important
154
wildlife habitat.

5. The EPA barred James City County, Virginia from building a
water-supply dam in the Chesapeake Bay water shed because EPA
concluded that it would destroy 425 acres of wetlands and 792
acres of forest and uplands. 155
The EPA's reluctance to exercise its veto authority is also evident in the
lack of judicial opinions on the subject. The only published case to deal
extensively with the veto authority is Bersani v. EPA. 156 In Bersani a wetland known as Sweden's Swamp located in South Attleboro, Massachussetts,
was targeted for the construction of a shopping mall. 157 The permit application proposed the destruction of 32.2 acres of wetlands and the creation onsite of nine acres of new wetlands. In addition, the project proposed an
offsite mitigation which would create thirty-six additional acres of wetlands. 158 In reviewing the permit application, the Corps assessed the benefits
of Sweden's Swamp and determined that the wetland was of relatively low
value. 159 Despite the presumption that a practicable alternative exists where
a proposed discharge involves a non-water dependent activity, the Corps
concluded that a practicable alternative did not exist. 16 Based upon these
151. EPA Proposes to Reject Two Forks Project, Cites "Unacceptableand Avoidable" Damage, 20 Env't Rep. No. 18, 749 (Sept. 1, 1989).

152. Pamo Dam Veto Process Suspended, 20 Env't. Rep. No. 16, 703 (Aug. 18, 1989).
153. EPA Moves to Block Big River Reservoir, Surmount Conflict with Corps Over Issue, 19
Env't Rep. No. 43, 2305 (Feb. 24, 1989).
154. Lake Alma Wetlands Dispute Continues; EPA Invokes Water Act Authority to Veto
Permit, 19 Env't. Rep. No. 36, 1798 (Jan. 6, 1989).
155. Ware Creek Dam ConstructionBlocked by EPA; Agency Cites Loss of Wetlands, Harm
to Wildlife, 20 Env't. Rep. No. 11, 536 (July 14, 1989). The proponents of the development
subsequently applealed the EPA's veto and obtained a reversal in an unprecedented decision
by a federal district court. Court For First Time Overturns EPA, Orders Wetlands Permit Issuance, 11 Inside EPA Weekly Report No. 46, 1, 7-8 (Nov. 16, 1990).
156. 674 F. Supp. 405 (N.D.N.Y. 1987).
157. Id. at 407.
158. Id. at 409.
159. Id. at 411.
160. Id.
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findings the Corps determined that a permit should be issued for the con16 1
struction of the shopping mall.
After receiving notice of the permit decision, the EPA conducted its own
evaluation of Sweden's Swamp and determined that the wetland was an "excellent wildlife habitat." 1 62 Moreover, the EPA determined that a less environmentally damaging site existed in the immediate area and that the
developer had failed to meet its burden of proving that the site was not a
practicable alternative. 163 The court held that the EPA could consider the
existence of a practicable alternative in determining whether the permit
presented an "unacceptable adverse affect" on the wetland ecosystem. 164 In
addition, the court concluded that the EPA did not have to defer to the
Corps' prior factual determination regarding the site.165 The court further
strengthened the EPA's veto authority by determining that in considering
whether a practicable alternative site existed, the EPA could consider the
existence of all sites which were available at the time the developer entered
166
the market.
Bersani represents a strong affirmation of the EPA's right to enforce its
recommendations and opinions upon the Corps' permit decisions. Under
section 404(b) and (c), the EPA has a special role to protect wetland functions and values and to prevent the degradation of wetland ecosystems. Yet,
as evident by the parsimonious use of its veto, the EPA remains relatively
inactive in this area.
VII.

CIVIL AND CRIMINAL ENFORCEMENT

A principal reason for the dramatic net loss in wetland acreage is that the
Corps and the EPA seldom exercise their enforcement powers under the
Clean Water Act. 167 Section 309 of the Act permits the imposition of penalties and imprisonment for violations of section 404.168 The Water Quality
Act of 1987 further strengthened the enforcement provisions of section 404
by empowering the EPA and the Corps to issue administrative orders imposing corrective actions and monetary penalties against unauthorized and un69
permitted fill activities.'
Despite these enforcement tools, the Corps and the EPA place little emphasis upon the detection of unauthorized wetland activities.1 70 Moreover,
where permits are issued, the Corps does not monitor the sites to ensure that
the activities are in compliance with the permit conditions. 17' For example,
one of the Corps' district offices estimated that only 5% of its time was de161. Id.
162. Id.
163. Id.
164. 674 F. Supp. at 413-14.

165. Id. at 415.
166. Id. at 418.
167. GAO REPORT, supra note 3, at 55.

168. 33 U.S.C. § 1319(c) (1989).
169. 33 U.S.C. § 1319(a)(2) (1989).
170. GAO REPORT, supra note 3, at 55.

171. Id.
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voted to surveillance and monitoring of the section 404 program. 172 As one
assistant branch chief noted, if the Corps' district office staff actively looked
for permit violations, they would find "many more cases of unpermitted fills
than they would be able to handle."' 173 Even after unauthorized activities
are reported, the Corps seldom responds in a timely manner to such complaints. 174 The EPA's enforcement record is no better. For example, a 1988
report by the General Accounting Office noted that EPA Region VI had no
5
functioning section 404 enforcement program over the prior eight years.17
The EPA and the Corps have rarely used the available criminal and civil
remedies to force compliance with section 404. Instead, they have relied
upon voluntary actions of violators for taking corrective action. The EPA
and the Corps, however, have attempted to use their enforcement powers
recently to remedy egregious violations of Section 404. In United States v.
Key West Towers, Inc. 176 the court imposed a $250,000 penalty for the filling
of 4.42 acres of wetlands in Key West, Florida. 177 In another recent case, a
Colorado commercial real estate development company was fined $35,000
and convicted of one misdemeanor count for illegally filling wetlands without a section 404 permit. 178 The company was further required to build
three acres of artificial wetlands to replace the acreage that was destroyed by
179
its illegal activities.
Undoubtedly, the case that will have the greatest deterrence value in the
wetlands area is United States v. Pozsgai.180 In Pozsgai the property owner
discharged fill without a permit into a fourteen acre tract of wetlands in
Bucks County, Pennsylvania. The Corps repeatedly communicated to Pozsgai that he should abstain from filling the wetlands, subsequently issuing a
cease and desist order to that effect.'18 Pozsgai ignored the cease and desist
order as well as a subsequent temporary restraining order issued by the Federal District Court for the Eastern District of Pennsylvania. 18 2 Pozsgai was
held in contempt of court on September 16, 1988.183 The trial court then
found Pozsgai strictly liable for violating section 404 and sentenced him to
84
three years in prison and $202,000 in penalties for the violations.'
172. Id. at 56.
173. Id.
174. Id. at 58. The GAO Report, after examining 125 cases, noted that in most instances
the Corps did not investigate reports of unauthorized activities for several weeks or even
months after the unauthorized activities were reported. Id.
175. Id. at 61.
176. 720 F. Supp. 963 (S.D. Fla. 1989).
177. Id.
178. Real Estate Developerto Pay $15,000 Fine, $25,000 Civil PenaltyFor Filling Wetlands,
19 Env't. Rep. No. 44, 2356 (Mar. 3, 1989); United States v. Bill Walters Companies, CA Nos.

88 CR 375, 87-Z794 (Dist. Ct. Co. - Feb. 7, 1989).
179. Id. In Region VI, the EPA, the Corps and the Department of Justice recently filed

lawsuits against the owners of three Texas properties for unlawfully filling wetlands. State
News Briefs, 3 Texas Industry Environment Alert No. 10, 5 (October 1990).
180. 31 E.R.C. 1230, WL 1432 (E.D. Pa. 1990).
181. Id. at 1.

182. Id.
183. Id.
184. Developer to Spend Three Years in Jail,Pay $202,000 Fine For Illegally Filling Wet-
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Although these recent enforcement actions may deter some illegal acts,
section 404 enforcement efforts remain insignificant. In an effort to remedy
this situation, the Corps and the EPA recently entered into a joint agreement
to divide enforcement efforts under the 404 program.' 85 This agreement
may enable the EPA and the Corps to maximize their limited resources and
eliminate duplicative tasks and functions. However, without substantial increases in agency monitoring, surveillance, and court prosecutions, preventable losses of wetlands will continue to occur.
VIII.

TAKINGS AND THE FIFTH AMENDMENT

Two recent decisions by the United States Claims Court should have a
significant impact upon regulatory efforts under the section 404 permit program.' 86 The court in FloridaRock Industries v. United States held that the
Corps' denial of a section 404 permit application constituted a taking of
ninety-eight acres of the plaintiff's property and awarded the property
owner $1,029,000 as compensation. 87 In Loveladies Harbor,Inc. v. United
States the court concluded that the Corps' denial of the plaintiff's application to develop 12.5 acres constituted a taking in violation of the Fifth
Amendment and awarded the property owner $2,658,000 as just compensation.18 8 These decisions represent the first time that a permit denial under
section 404 has been deemed to constitute a taking of private property under
189
the Fifth Amendment.
An analysis of these two claims court decisions first requires an examination of the underpinnings of the regulatory "takings" doctrine. The criteria
for determining when a government regulation constitutes a taking of private property were delineated by the Supreme Court in Penn Central Transportation Co. v. City of New York 190 Penn Central involved a New York
City law prohibiting the destruction or significant alteration of the city's historical buildings.'19 The Penn Central Transportation Company, which
owned the Grand Central terminal, sought to construct a multi-story office
building above the terminal. 9 2 The city determined that the terminal was
an historic landmark and thus prevented the construction of the office
lands, 20 Env't. Rep. No. 12, 579. This decision was subsequently upheld without opinion by
the U.S. Court of Appeals for the Third Circuit. United States v. Pozsgai, 897 F.2d 524 (3d
Cir. 1990).
185. Section 404 Enforcement Memorandum Of Agreement Procedures Regarding the Applicability of Previously-Issued Corps Permits, entered into on January 19, 1989.
186. Florida Rock Industries Inc. v. United States, 8 Cl. Ct. 160 (1990). Loveladies Har-

bor Inc. v. United States, 15 Cl. Ct. 375 (1990).
187. 8 Cl. Ct. 160 (1990).
188. 15 Cl. Ct. 375 (1990).
189. The federal district court did conclude that a wetland permit denial was a taking in
violation of the Fifth Amendment. However, the court also found as an alternate theory of
recovery that the agency's permit denial was an arbitrary and capricious action. 1902 Atlan-

tic, Ltd. v. Hudson, 574 F. Supp. 1381 (E.D. Va. 1983).
190. Penn Central Transportation Co. v. City of New York, 438 U.S. 103 (1978).

191. Id. at 111-13.
192. Id. at 116.
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In examining the takings issue, the Supreme Court noted that there is no
set formula "for determining when 'justice and fairness' require that economic injuries caused by public action be compensated by the government,
rather than remain disproportionately concentrated on a few persons." 194 A
determination of whether a taking has occurred is a fact-specific inquiry. 195
In making this inquiry, the Court identified several factors of particular significance. These factors include: 1) the economic impact of the regulation on
the claimants; 2) the extent to which the regulation has interfered with distinct investment backed expectations; and 3) the character of the governmental action.196 Of particular significance in examining the latter factor is
whether the government action can be characterized as a physical invasion
of the property. 197 In applying these three factors in Penn Central, the
Court noted that the city's regulations did not interfere with the present uses
of the terminal.198 The Court also noted that the regulations permitted the
transportation company to transfer its development rights in the terminal to
other property located within the city. Consequently, the Court found that
the city's regulations provided for mitigation of the company's development
rights. 199 After weighing these facts, the Court concluded that the city's
regulations did not constitute a taking because they did not destroy the com2°°
pany's investment backed expectations.
Penn Central initially had little impact upon the regulatory community in
the wetlands area. The Corps continued to operate its permitting program
with impunity by relying upon its navigational servitude power.20 1 Under
this doctrine, the Corps was deemed to have paramount power over navigable waters and private property rights adjacent to such waters were deemed
to be secondary. 20 2 However, one year after the decision in Penn Central,
the Supreme Court in KaiserAetna v. United States limited the scope of the
Corp's navigational servitude power and noted that the Corps actions could
constitute a taking even if the actions involved navigable waters. 20 3 The
Court inartfully attempted to distinguish its prior decisions upholding the
absolute nature of the navigable servitude by stating that "cases involving
navigable servitude cannot simply be lumped into one basket.' ' 2°4 The
Court's reluctance to follow its past decisions on navigable servitudes can
perhaps be explained by the peculiar facts of the case. The Court took special note of the fact that the property in question had originally involved an
193.
194.
195.
196.
197.
198.
199.
200
201.
202.
203.
204.

Id. at 117.
Id. at 124.
Id.
Id. at 124-26.
Id. at 124.
Id at 136.
Id. at 137.
Id.
444 U.S. 164 (1979).
See Zabel v. Tabb, 430 F.2d 199 (5th Cir. 1970).
444 U.S. 164 (1979).
Id. at 170.
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isolated non-navigable fish pond and had only become navigable after the
landowner created an artificial waterway and marina.20 5 Moreover, the
Corps expressly agreed to the connection of the marina to the navigable waters. Although the Court agreed that the Corps could assert its control over
the marina pursuant to its navigable servitude and its commerce clause
power, the Court concluded that the Corps' attempt to require public access
to the marina constituted a taking. 20 6 The decision in Kaiser Aetna thus
prepared the way for the recent decisions in Florida Rock Industries v.
United States20 7 and its companion case, Loveladies Harbor,Inc. v. United
20 8

States.

Florida Rock should severely impede the government regulation of wetlands. In FloridaRock the U.S. Claims Court dealt with the issue of takings
after the case was remanded from the U.S. Court of Appeals for the Federal
Circuit. 2° 9 In 1972, the Florida Rock Company purchased 1,560 acres for
$2,964,000 in south Florida for the purpose of mining limestone. The factual findings by the claims court revealed that the area in question suffered
frequent flooding and was part of the Florida Everglades. 210 The wetlands
were "attractive" and contained "variated vegetation, a habitat of red-wing
blackbirds, swallows, snipes, American egrets and herring, as well as fish"
and that "[d]efunct vegetation, matted and rotting, lies above the limestone. '2 11 The wetlands also recharged the Biscayne Aquifer and filtered and
2 12
purified the groundwater.
The government conceded at trial that had Florida Rock commenced
mining immediately after their initial purchase of the property, the subsequent 1972 amendments to the Clean Water Act would not have applied to
their operations and no permit would have been necessary. 2 13 Florida Rock,
however, did not initiate mining activities in the wetlands until 1978. After
commencing its mining operations, the Corps issued a cease and desist order.
Florida Rock then applied on October 1, 1980 for a section 404 permit for
ninety-eight acres within the wetlands. 21 4 The Corps' primary concern was
that the proposed activity threatened the loss of valuable wetlands. The
Corps denied Florida Rock's application on October 2, 1980 because of its
21 5
desire to protect the wetlands.
The central question presented to the claims court was whether a solid
and adequate fair market value existed for the ninety-eight acres after the
denial of the permit. 21 6 In addressing this question, the court applied the
205. Id. at 166-67.
206. Id. at 174.
207. 791 F.2d 893 (Fed. Cir. 1986).
208. 1990 U.S. Claims Ct, Lexis 281 (July 23, 1990).
209. Florida Rock Industries, Inc. v. United States, 791 F.2d 893 (Fed. Cir. 1986).
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three factor test promulgated by the Supreme Court in Penn Central Transportation Co. v. United States.21 7 The claims court examined the economic
impact of the permit denial upon the property and the level of interference
with Florida Rock's investment backed expectations. The court concluded
that Florida Rock's sole purpose in acquiring the wetlands was for the mining of limestone. 218 Moreover, had Florida Rock initiated mining operations immediately after it acquired the property, no government permit
would have been necessary. 21 9 The court further found that several limestone mining operations were in operation in close proximity to Florida
Rock's property. 220 The risk of contamination of the underground water
aquifer by mining operations was deemed insignificant by the court. 221 The
claims court thus concluded that no economically viable use for the property
existed except for limestone mining. 222 The court thus held that the permit
denial precluded Florida Rock from recouping its investment and awarded
2 23
the company $1,029,000 plus interest from the date of the taking.
In Loveladies HarborInc. v. United States 224, a companion case to Florida
Rock, a developer attempted to fill 12.5 acres of wetlands for the purpose of
building residential housing. The claims court again focused primarily upon
whether any economical use for the property remained after the permit denial. 22 5 Before addressing this question, however, the claims court quickly
dispatched the government's defenses of nuisance and navigational servitude. 226 In rejecting the navigational servitude defense, the court bluntly
stated that "the fact that some of plaintiffs' property may be subject to a
' 227
navigational servitude does nothing to tip the scales in defendant's favor."
The court again analyzed the economic impact of the permit denial upon the
plaintiffs and attempted to ascertain the fair market value of the property in
its virgin state. In addressing these issues, the court noted that the plaintiffs
need only persuade the court that it is more likely than not that the property
lacks any economically viable use after the permit denial. 228 After rejecting
certain speculative uses for the property, the court concluded that the best
use for the property in its present state was in conservation and recrea217. 438 U.S. 103 (1978).
218. 1990 U.S. Claims Ct., Lexis 281 at 8.

219. Id.at 6.
220. Id.at 7.
221. The United States asserted as a defense to the taking action that Florida Rock's activities constituted a nuisance. The government apparently based its defense upon the theory that
no compensation is required where individual owners incurred losses "by reason of their not
being permitted, by a noxious use of their property, to inflict injury upon the community."
Keystone Bituminous Coal Assoc. v. De Benedictis, 480 U.S. 470, 489 (1979). The court

rejected this argument by noting that limestone mining operations were common in that area
of South Florida and that such rock mining actually created a favorable environment for fu-
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222. 1990 U.S. Claims Ct., Lexis 281 at 18.
223. Id.
224. 15 Cl. Ct. 375 (1990).

225. Id.at 382.
226. Id. at 380.

227. Id.
228. Id. at 391.

1496

SOUTHWESTERN LAW JOURNAL

[Vol. 44

tion. 229 Limiting the property to these uses effectively destroyed the economic value of the property to the plaintiffs and resulted in a taking of the
property. 230 In addition to awarding the plaintiff $2,658,000 in compensatory damages, the trial court also awarded attorneys' fees and costs pursuant
to 42 U.S.C. section 4654.231 The federal government thus paid an extremely high price for 12.5 acres of wetlands.
These cases represent a significant problem for the federal wetlands program. As the federal government attempts to expand the wetlands program
and insure that no net loss of wetlands occurs, the takings defense will no
doubt be used to thwart this expansion. The recent claims court cases may
be a precursor to hundreds of other takings claims in the wetlands area.
These cases epitomize the problems that arise when the government attempts to regulate property for the benefit of society in general by imposing
harsh burdens on the few. As stated by the federal circuit in FloridaRock,
the denial of a permit essentially asks private property owners to sustain
"what may well be a permanent obligation to maintain property for public
benefit, to carry the taxes and other expenses and not to receive business
from the property in return. ' 232 The challenge for the federal wetlands program is to create a system where the public pays for the benefits accruing to
it and not private property owners who happen to own land designated as
wetlands.

IX

RECOMMENDATIONS

The section 404 program in its present form most certainly will not
achieve the national goal of "no net loss" of wetlands. One administrator at
the Corps has recently stated that the goal of "no net loss" is not a "passing
fancy" but rather the "image of a holy grail." 233 This imagery may indeed
be appropriate because under the present section 404 program, the wetland
goal will never be reached.
Although the present structure of the section 404 system may be easily
disparaged, one should be reminded that this system was never intended to
serve as a comprehensive wetland program. It is extremely difficult to derive
a comprehensive regulatory system from such limiting language as "the discharge of dredged or filled material" into "navigable waters. ' 234 Although
the federal judiciary significantly expanded the scope of section 404, it would
require a novel and imaginative reading of the statutory language to remedy
some of the fundamental problems with the section 404 program. Specifically, the section 404 regulations do not include many of the activities that
contribute to the overall loss of wetlands. Activities such as draining, burning, and land clearing are not expressly regulated under the current system.
229.
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232.
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Moreover, numerous exemptions exist within the system which permit the
continuing conversion of wetland acreage. It also is not clear that section
404 applies to non-adjacent wetlands.
Fundamental problems also exist regarding the implementation of the section 404 program. For example, the Corps has a mixed statutory directive
which purports to promote the development of wetlands as well as the protection of such lands. Further, the EPA and the Corps perform many duplicative tasks and fail to emphasize monitoring or enforcement of the present
permit process.
Perhaps the best way to eliminate inconsistency in administering the program and ensure that regulations are enforced would be to consolidate wetland regulatory powers into a single administrative agency. This
consolidation would maximize federal efforts to achieve the goal of "no net
loss." For example, in a recent proposal by four congressmen, the EPA
would be eliminated from the wetlands review process and its present regulatory powers would be consolidated under a wetland program operated by the
235
Corps.
Consolidation of the federal wetland program within one agency and expansion of the agency's regulatory authority would contribute significantly
to reaching the national goal of "no net loss" of wetlands. However, a regulatory program that precluded wetland development would no doubt infringe upon the private property right of landowners and could very well be
construed as a "taking" in violation of the Fifth Amendment. Moreover,
without compensating private landowners, such private property owners
would be required to shoulder a disproportionate share of the burden for
protecting wetlands. One way to remedy this problem would be to create a
national wetland trust designed to purchase wetland acreage and conservation easements from wetland owners. Some efforts in this area have already
been undertaken. For example, the North America Conservation Act will
provide $26 million in each of fiscal years 1990 to 1993 to acquire, restore
and enhance wetlands. 236 In order to stem the loss of wetlands, however, a
major initiative should be undertaken to purchase such property. Such a
purchase program would require the public rather than private property
owners to pay for the many public benefits that wetlands provide. Until
such a purchase program is enacted, wetlands in this country will continue
to decline.
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