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DoNALD HARRISON*
KENNETH G. WEIGEL**

Customs Provisions and Rules of Origin
Under the NAFTA

This article discusses the principal customs provisions and rules of origin
provisions of the North American Free Trade Agreement (NAFTA) .! The authors
base the article on the NAFTA text dated December 17, 1992, While this NAFTA .
text is substantially more detailed than the United States-Canada Free Trade
Agreement (CFTA),” the signatories must still supplement it with further details,
including the implementing legislation in all three countries and the Uniform
Regulations and Marking Regulations anticipated by the NAFTA itself. Accord-
ingly, specific details of procedures and implementation are not yet available.

The NAFTA drafters designed the customs administration provisions of the
NAFTA to ensure that only goods satisfying the NAFTA rules of origin are
accorded preferential tariff treatment and to encourage certainty and streamlined

*Donald Harrison is a partner in the Washington, D.C., office of Gibson, Dunn & Crutcher. He
received a B.A. magna cum laude in Economics from Harvard College and a J.D. magna cum laude
from Harvard Law School. He advises and represents companies on international trade matters,
principally involving import operations. He was principally responsible for the portion of this article
dealing with the origin rules contained in chapter 4 of the NAFTA. He wishes to thank Richard J.
Bjelde, an associate in the Washington, D.C., office of Gibson, Dunn & Crutcher, for assistance in
connection with this article.

**Kenneth G. Weigel is a partner in the Washington, D.C., office of Baker & Hostetler. He
received a B.A. with distinction in Economics from the University of Michigan and a J.D. with high
honors from the George Washington University. His practice consists primarily of advising companies
on importing into and exporting from the United States. He is the immediate past-chair of the Customs
Law Committee of the Section of International Law and Practice of the American Bar Association.
He was principally responsible for the portion of this article dealing with the customs procedures
contained in chapters 3 and 5 of the NAFTA. He wishes to thank Patricia M. Steele, an associate
in the Washington, D.C., office of Baker & Hostetler, for assistance in connection with this article.

1. North American Free Trade Agreement [hereinafter NAFTA]. All references to the NAFTA
are to the December 17, 1992, draft. The Parties have not legally adopted the NAFTA as of the date
of this publication.

2. United States-Canada Free Trade Agreement, Jan. 2, 1988, U.S.-Can., 27 L.L.M. 281
[hereinafter CFTA].
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648 THE INTERNATIONAL LAWYER

procedures for importers, exporters, and producers of the three countries.’ The
NAFTA also contains related customs provisions that in many respects follow
present U.S. law and practice.

I. General Customs Issues—Chapter 3

Chapter 3 of the NAFTA covers general customs matters. The body of chapter
3 contains generic rules, with country-specific references and exceptions set out
in the annexes. The annexes also provide special transitional rules for market
access in the automotive® and textile and apparel sectors.’ Special rules in other
chapters (for example, the energy and petrochemical sector in chapter 6 and the
agricultural sector in chapter 7) sometimes supersede the rules in chapter 3.

The rules in chapter 3 apply to different categories of merchandise. For exam-
ple, tariff elimination (article 302) applies only to ‘‘originating goods’’ as defined
in chapter 4;° national treatment (article 301) applies to goods of a Party;’ tempo-
rary admission rules (article 305) apply to goods imported into the territory of
one NAFTA Party regardless of origin;® and most-favored-nation treatment (arti-
cle 308) applies to a number of goods, including automatic data processing goods
and certain color television tubes.’

A. NATIONAL TREATMENT—ARTICLE 301

The NAFTA incorporates the fundamental national treatment obligation of the
General Agreement on Tariffs and Trade (GATT).'® Once one NAFTA country
has imported goods from another NAFTA country, the goods mut not be the object
of discrimination. This commitment extends to provincial and state measures and
the Parties agree to ensure that the state and provincial governments take all
necessary measures'' to give effect to this commitment." In this respect the
NAFTA goes farther than the GATT." However, how this application to states
and provinces will work remains unclear.

3. See Description of the Proposed North American Free Trade Agreement Prepared by the
Governments of Canada, the United Mexican States, and the United States of America (Aug. 12,
1992) [hereinafter Description).

4. NAFTA, supra note 1, annex 300(A).

5. Id. annex 300(B).

6. Id. art. 302(1), (2).

7. Id. art. 301(1).

8. Id. art. 305(1).

9. Id. art. 308(1)(2).

10. The General Agreement on Tariffs and Trade, Oct. 30, 1947, 55 U.N.T.S. 194, part I1, art.
HI [hereinafter GATT].

11. NAFTA, supra note 1, art. 105.

12. Id. arts. 105, 301(2). These provisions are substantially similar to art. 103 and arts. 501 and
502 of the CFTA, supra note 2.

13. Both the NAFTA and the CFTA contain stronger language than the GATT, which provides
that the Parties ‘‘shall take such reasonable measures as may be available to it"’ to ensure observance
of the provisions of GATT, including the national treatment provision, by states and provinces.
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NAFTA: CUSTOMS PROVISIONS 649

B. TARIFF ELIMINATION—ARTICLE 302%

Like article 401 of the CFTA, the NAFTA prohibits the Parties from increasing
existing tariffs or adopting any tariff on an originating good except as provided
by the NAFTA." The NAFTA also eliminates customs duties on originating
goods over certain time periods (staging) in accordance with a Party’s schedule
to Annex 302.2 or as indicated in Annex 300-B.'® For example, some goods
receive duty free treatment upon the NAFTA’s entry into force on January 1,
1994 (Category A)."” Other goods, however, become duty free in five years on
January 1, 1998 (Category B),'® others in ten years on January 1, 2003 (Category
C)," and still others in fifteen years on January 1, 2008 (Category C+).? Some
goods, however, continue to receive duty free treatment (Category D).?! While
Annex 302.2 mentions only five types of staging categories, the NAFTA tariff
schedules provide for numerous variations on staged elimination, including de-
laying the start of tariff elimination for several years.” Base rates are those tariffs
generally in effect on July 1, 1991, including rates of the U.S. Generalized
System of Preferences and the General Preferential Tariff of Canada.” For staging
purposes, the NAFTA requires interim stage rates to be rounded down to the

See GATT, supra note 10, art. XXIV:12; see also SHAWNA K. VOGEL, PPOVINCIAL AND STATE
PeRSPECTIVES ON THE NAFTA 9 (1992). While a recent panel decision evidences an effort to
strengthen the GATT language, the standard in the GATT remains a ‘‘best efforts’’ standard while
the NAFTA requires the Parties to take all necessary measures. See Canada—Measures Affecting
Alcoholic and Malt Beverages 68-70 (Oct. 19, 1991) (for discriminatory practices that had been
identified in an earlier panel report; Canada was required to demonstrate that it had made “‘a serious,
persistent and convincing effort to secure compliance by the provincial liquor boards’’ in order to
meet its obligations under article XXIV:12; however, for discriminatory practices that had not been
previously identified, the ‘‘serious persistent and convincing effort’’ standard was not initially applied
to determine whether Canada had met its obligations under article XXIV:12; rather, the panel found
that Canada should be given a reasonable time to take measures to bring the practices in question into
line with the GATT).

14. When the staged elimination of a tariff causes or threatens to cause harm to an industry of
a NAFTA Party, chapter 8 provides for the increase in the NAFTA tariffs on a short-term emergency
basis. NAFTA, supra note 1, art. 801(1)(b). Conversely, chapter 8 also provides for the exemption
of the goods of Parties from the application of global emergency action. Id. art. 802(1).

15. Id. art. 302(1).

Id. art. 302(2).

17. Id. annex 302.2(1)(a).

18. Id. annex 302.2(1)(b).

19. Id. annex 302.2(1)(c).

20. Id. annex 302.2(1)(d).

21. Id. annex 302.2(1)(e).

22. For example for goods imported into the United States witha *‘1B8”’ stagmg category, duties
will be eliminated in two stages, beginning in 1998, four years after the NAFTA is to take effect.
Similarly, for goods imported into the United States with a ‘‘BP”’ staging category, the NAFTA will
eliminate duties in three stages as follows: (1) on January 1, 1997, a 20 percent tariff cut will take
effect; (2) on January 1, 1998, a 10 percent tariff cut will take effect; and (3) on January 1, 1999,
the NAFTA will eliminate all duties. See Tariff Schedules of the United States, NAFTA, supra note
1, annex 302.2.

23. Id. annex 302.2(2).
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650 THE INTERNATIONAL LAWYER

nearest tenth of a percentage point.** The rounding rules are basically the same
as those rules provided in article 402 of the CFTA.

Determining duty rates during the staging period can be extremely confusing
and require more than a determination that a good is an originating good under the
NAFTA. This complexity arises because the United States and Mexico established
bilateral tariff elimination schedules as did Canada and Mexico, and the signator-
ies incorporated the CFTA tariff elimination schedule into the NAFTA.% Accord-
ingly, during the transition to zero duty rates importers and exporters will need
to determine whether a good is of Mexican, U.S., Canadian, or NAFTA origin
for duty purposes.

C. DRAWBACK AND DUTY DEFERRAL PROGRAMS—ARTICLE 303%

Duty drawback is the repayment of duties upon the exportation of goods that
contain duty paid components. Duty deferral is the delayed payment of duties that
may never be paid if the country exports either the good or a good manufactured
using the good. The NAFTA, unlike the CFTA, does not entirely eliminate duty
drawback and duty referral. Instead, the NAFTA eliminates the double payment
of duties to two Parties on goods that are not the NAFTA originating goods. The
NAFTA basically allows drawback and duty deferral in an amount equal to the
lesser of (1) the total amount of customs duties on the good on importation into
the country from which the good is subsequently exported, or (2) the total amount
of customs duties paid to the Party to which the good is exported.”” In the case
of duty deferral, the NAFTA provides a grace period of sixty days to allow an
importer/exporter to demonstrate that duties have been paid in the importing
NAFTA country.?® Otherwise the customs administration of the Party must assess
customs duties as if the good had been withdrawn for domestic consumption, but
may also refund the amount later upon presentation of certain evidence.”

In determining the amount of customs duties that may be refunded, waived, or
reduced as provided above, each Party must require presentation of satisfactory
evidence.” This evidence should include the amount of customs duties paid to

24. Id. annex 302.2(3).

25. Id. annex 302.2(4).

26. The effective date of these provisions is Jan. 1, 1996, for U.S.-Canada trade. Id. annex
303.7(A)(a). The effective date is Jan. 1, 2001, for U.S.-Mexico and Mexico-Canada trade. Id.
annex 303.7(A)(b), (c).

27. Id. art. 303(1).

28. Id. art. 303(5).

29. Id. art. 303(5)(a), (b).

30. Satisfactory evidence means a receipt or a copy of a receipt evidencing payment of customs
duties on a particular entry; a copy of the entry document with evidence that it was received by customs
administration; a copy of a final customs duty determination by a customs administration respecting
the relevant entry; or any other evidence of payment of customs duties acceptable under the uniform
regulations developed in accordance with ch. 5 of the NAFTA. Id. art. 318(a)-(d).
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another Party on the good that has been subsequently exported to the territory of
that other Party.”!

The NAFTA prohibits the refund, waiver, or reduction of certain duty payments
based on drawback.” For example, the NAFTA prohibits the refund of duty
payments for antidumping duties. Additionally, the NAFTA rules prohibiting
drawback do not apply in certain cases, such as same condition drawback, trans-
portation, and exportation entries.”® The NAFTA also provides special rules for
duty deferral and drawback on certain products, including color picture tubes,
sugar, and certain textiles.*

D. TEMPORARY ADMISSION OF GOODS—ARTICLE 305

Unlike the CFTA, the NAFTA contains a specific provision on the temporary
admission of goods.* Article 305 of the NAFTA is similar to the temporary
importation under bond provisions that already exist in U.S. law.’® Under this
provision each Party grants duty free admission (on which it may place certain
restrictions and requirements, for example, bonds”) on the following classes of
articles should another Party import them, regardless of their origin and regardless
of whether like, directly competitive, or substitutable goods are available in the
territory of the Party:

(a) professional equipment necessary for carrying out the business activity,
trade, or profession of a business person who qualifies for temporary entry
pursuant to chapter 16 (Temporary Entry for Business Persons);*®

(b) equipment for the press or for sound or television broadcasting and cinemat-
ographic equipment;*

(c) goods imported for sports purposes® and goods intended for display or
demonstration;*! and

(d) commercial samples* and advertising films.*

31. Id. art. 3034).

32. Hd. art. 303(2)(a). Currently, antidumping duties and countervailing duties are not subject to
drawback in the United States.

33. Id. art. 303(6)(a).

34. Id. annexes 303(6), 303(8).

35. Id. art. 305.

36. See 19 C.F.R. § 10.31 (1992).

37. See NAFTA, supra note 1, art. 305(2), which sets forth permissible conditions.

38. Id. art. 305(1)(a). This provision is similar to current U.S. law. See Harmonized Tariff
Schedule (HTS), 19 U.S.C. § 1202 (1988).

39. NAFTA, supra note 1, art. 305(1)(b); see also 19 U.S.C. § 1202, item 9813.00.50.

40. NAFTA, supra note 1, art. 305(1)(c); see also 19 U.S.C. § 1202, item 9813.00.35.

41. NAFTA, supra note 1, art. 305(1)(c); see also 19 U.S.C. § 1202, items 9813.00.70,
9813.00.65, 9813.00.75.

42. NAFTA, supra note 1, art. 305(1)(d); see also 19 U.S.C. § 1202, item 9813.00.20. Article
306 provides duty free entry for certain commercial supplies of negligible value and printed advertising
materials.

43. NAFTA, supra note 1, art. 305(1)(d); see also 19 U.S.C. § 1202, item 9813.00.25.
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These provisions will allow individuals in one Party to work temporarily in
another Party using their own equipment.

E. GoobDs REENTERED AFTER REPAIR
OR ALTERATION—ARTICLE 307

The NAFTA provides for the free flow of goods between the Parties (that is,
no import duties in either country) for repair or alteration regardless of the origin
of the goods.* Article 307 of the NAFTA supersedes the duty deferral and
drawback provisions.* For Canada and Mexico, article 307 does not apply to
repairs or alterations of certain ships and vessels.” For the United States, this
provision applies except in the case of repairs or alterations to certain ships and
vessels, and in the case of U.S.-Canada trade, the provision does not apply to
any repairs or alterations except warranty repairs.”’ Article 307 represents a
significant change from current U.S. law and supersedes Harmonized Tariff
Schedule (HTS) subheadings 9800.02.40/.50, which impose a duty on the value
of the repairs or alterations. The NAFTA rates will generally apply to dutiable
repairs or alterations regardless of the origin of the goods.

F. Cusroms User FEes—ARTICLE 310

The NAFTA prohibits adoption of any customs user fee of the type specified
in Annex 310.1 for originating goods.” However, the Parties may maintain
existing fees in accordance with the annex.* Under Annex 310.1, Mexico cannot
increase its customs processing fee on originating goods and should eliminate the
fee on originating goods by June 30, 1999.% The United States cannot increase
its merchandise processing fee.”! Additionally, the United States should eliminate
this fee according to the schedule set out in article 403 of the CFTA on originating
goods when those goods qualify to be marked as goods of Canada pursuant to
Annex 311% (that is, by January 1, 1994) and on originating goods qualified to
be marked as goods of Mexico by June 30, 1999.%

44, NAFTA, supra note 1, art. 307(1)(2). “‘[R]epair or alteration does not include an operation
or process that either destroys the essential characteristics of a good or creates a new or commercially
different good.”’ Id. art. 318.

45. Id. arts. 303, 307(2).

46. Id. art. 307(3), annex 307.3.

47. Id. annex 307.1(A)-(C).

48. Id. art. 310(1).

49. Id. art. 310(2).

50. Id. annex 310.1(A).

51. Id. annex 310.1(B)(1). The NAFTA prohibits the United States from increasing its  ‘merchan-
dise processing fee,’’ but the CFTA, supra note 2, art. 403 related to U.S. ‘‘customs user fees.”’
Also, the CFTA allowed for a changing of the level of the fees. Id.

52. NAFTA, supra note 1, annex 310.1(B)(1).

53. M. annex 310.1(B)(2).
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G. CoUNTRY OF ORIGIN MARKING—ARTICLE 311

The NAFTA provides a framework for the creation of rules for country of
origin marking.* These rules must be established by January 1, 1994.% Under
these rules each Party may require that the good of another Party bear a conspicu-
ous, legible, and sufficiently permanent country of origin marking to indicate to
the ultimate purchaser of that good the name of its country of origin.*® Thus, the
rules generally preserve the U.S. country of origin marking law.”” The rules also
enumerate certain exemptions from country of origin marking.*® Additionally,
when the rules exempt a good from marking, except with respect to certain
circumstances, the outermost container must be marked.*

In determining the country of origin for marking and the ultimate purchaser,
the manner in which substantial transformation is presently determined in U.S.
customs law will not apply. Instead, a Party will use a change in tariff classification
test.® The requisite changes in tariff classification will be set forth in the marking
rules and thus may differ from the rules used to determine originating goods.

H. CONSULTATIONS—ARTICLE 316

The NAFTA establishes a committee on trade in goods that will comprise
representatives of each Party® and will meet at the request of any Party or the
Commission to consider any matter arising out of chapter 3. At least once each
year the Parties must convene a meeting of their officials responsible for customs,
immigration, inspection of food and agricultural products, border inspection facil-
ities, and regulation of transportation to address issues related to the movement
of goods through the Parties’ ports of entry.”

II. Country of Origin Determinations—Chapter 4

Chapter 4 contains the basic NAFTA Rules of Origin. These origin rules—
or, more strictly speaking, standards of preference®—raised some of the more

54. M. art. 311.

55. Id. annex 311(1).

56. Id. annex 311(5)(a).

57. See 19 C.F.R. § 134.11 (1992). One distinction may be the provision in annex 311(3)
permitting the marking to be in English, French, or Spanish, except where as part of its general
consumer information measures it may require imported goods to be marked the same as its goods.
NAFTA, supra note 1, annex 311(3).

58. NAFTA, supra note 1, annex 311(5)(b). These are similar to those under U.S. law. See 19
C.F.R. § 134.32 (1992).

59. NAFTA, supra note 1, annex 311(6).

60. Description of the Proposed North American Free Trade Agreement (Aug. 12, 1992), 9 Int’l
Trade Rep. (BNA) 1454, 1457.

61. NAFTA, supra note 1, art. 316(1).

62. Id. art. 316(2).

63. Id. art. 316(3).

64. A useful distinction exists between ‘‘rules of origin’’ and *‘standards of preference.’’ Rules
of origin traditionally involve a neutral determination of where particular goods are considered to
have been made for purposes of statistical record-keeping, country of origin marking, and other
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controversial and difficult issues in the NAFTA negotiations. The governments
involved, as well as many of the important economic and political interests in the
three countries, were very concerned that the reduced duties available under the
NAFTA only benefit products that involve significant manufacturing and other
economic activity in the three countries. For example, the governments and other
interests did not want Mexico, with its lower wage rates and other costs, to be
used as an ‘‘export platform’’ for entry into the United States of goods that
consisted largely of third-country materials. Controversies involved in the United
States Customs Service’s administration of the CFTA’s origin rules also increased
interest in the NAFTA origin rules.®

One significant difference between the origin rules in the NAFTA and those
in the CFTA is that the NAFTA rules are much more detailed, complex, and
comprehensive. Some measure of this difference can be seen in the length of the
origin provisions in the two agreements. The origin rules in chapter 3 of Part Two
of the CFTA consisted essentially of only seven pages, including a five-page
Rules section, with definitions of five terms, and a two-page Interpretations
section, plus a twenty-seven-page listing of the rules for individual provisions of
the HTS. By contrast, the NAFTA origin rules include a twenty-six-page Rules
of Origin section in chapter 4, including express definitions of thirty terms, a
seventeen-page Customs Procedures section in chapter 5, two pages of a Notes
section following chapter 22 (providing further clarification of some origin rules),
and a 168-page annex 401 with specific rules of origin for individual HTS chap-
ters. Needless to say, this brief summary of the NAFTA origin rules provides
only an overview of an enormously complicated area.

A. ORIGINATING GooDS—ARTICLE 401

Article 401 of the NAFTA provides the basic tests for determining whether a
good will be considered to originate in the territory of a Party to the NAFTA.
The basic standard, which is similar to that in the CFTA, involves a change in
tariff classification approach.® Specifically, article 401 provides that a good will
qualify as an originating good when each of the nonoriginating materials used to

purposes. Standards of preference concern the analytically different issue of whether particular goods
should receive special, preferential treatment, typically a reduced or eliminated duty rate. Although
the NAFTA characterizes the rules as ‘‘origin’’ rules (and those rules are so described in this article),
they are plainly ‘‘standards of preference,’’ since they determine whether the goods involved will be
eligible for the preferential NAFTA duty rates. Accordingly, it is possible for goods to be treated
as Canadian goods for country of origin marking purposes, but not to qualify as ‘‘originating in’’
Canada for purposes of the CFTA or the NAFTA. However, the United States Customs Service has
proposed to adopt general origin rules based on the ‘‘change in tariff classification’’ approach of the
NAFTA, as discussed below. See 56 Fed. Reg. 48,448 (1991).

65. See, e.g., UNITED STATES INTERNATIONAL TRADE CoMmmissioN, PuB. No. 2460, RULES OF
ORIGIN IssUES RELATED TO THE NAFTA AND THE NORTH AMERICAN AUTOMOBILE INDUSTRY 31-
44 (1991) [hereinafter ITC ORIGIN REPORT].

66. NAFTA, supra note 1, art. 401(b).
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NAFTA: CUSTOMS PROVISIONS 655

produce the good undergoes an applicable change in tariff classification, as set
forth in Annex 401, as a result of production occurring entirely in the territory
of one or more of the Parties.” As noted above, Annex 401 is a 168-page annex
providing specific rules for each chapter of the HTS.® Additionally, in many
cases the good must also satisfy a minimum regional value content requirement.®
Article 401 also permits a good to qualify where nonoriginating materials provided
for as ‘‘parts’’ under the HTS do not undergo a change in tariff classification
because of two types of circumstances, with the further proviso of a minimum
regional value content.™

B. REGIONAL VALUE CONTENT—ARTICLE 402

1. Basic Definitions

Article 402 explains the calculation of the regional value content of a good
where the specific origin rules in Annex 401 require such a calculation. Article
402 generally provides that this regional value content (RVC) may be calculated
on the basis of either the transaction-value method or the net-cost method.”

Under the transaction-value method, the NAFTA expresses the RVC as a
percentage equal to the transaction value of the goods’” (adjusted to an F.O.B.
basis) (TV), less the value of nonoriginating materials (VNM) used by the pro-
ducer in the production of the good, divided by the TV, multiplied by 100, that
is:

RVC = TV - VNM x 1007
TV

Under the net-cost method, the NAFTA calculates the RVC as a percentage
equal to the net cost of the good (NC), less the value of nonoriginating materials
(VNM) used by the producer in the production of the good, divided by the NC,
multiplied by 100, that is:

67. Id. art. 401(b). The NAFTA will also consider goods to originate in the territory of a Party
where the good is ‘‘wholly obtained or produced entirely’’ in the territory of one or more of the
Parties, or where the good is produced in such territories ‘‘exclusively from originating materials.’’
See id. arts. 401(a), (c).

68. The specific rules vary, generally requiring either a change in HTS heading or a change in
HTS subheading.

69. Id. art. 402(1).

70. Id. art. 401(d).

71. Id. art. 402(1).

72. Id. art. 402(2). The NAFTA defines the ‘‘transaction value’’ as *‘the price actually paid or
payable for a good or material,’’ with the qualification that this price is to be ‘‘adjusted in accordance
with the principles of paragraphs 1, 3, and 4 of Article 8 of the GATT Customs Valuation Code.’’
Id. art. 415.

73. Id. art. 402(2).

FALL 1993



656 THE INTERNATIONAL LAWYER

RVC = NC - VNM x 100™
NC

The NAFTA defines the net cost in turn, as the ‘‘total cost’’ less the following
specific costs: “‘sales promotion, marketing and after-sales service costs, royal-
ties, shipping and packing costs, and non-allowable interest costs that are included
in the total cost.”’” Article 402 further provides that in calculating the net cost,
the producer may use several allocation methods, provided the chosen method is
consistent with Uniform Regulations to be established under article 511.7° The
producer may, for example, reasonably allocate each cost that forms part of the
total cost incurred with respect to the good so that the aggregate of these costs
does not include any of the items excluded from the net cost definition.”

2. Basic Differences with the CFTA

Both the transaction-value method and the net-cost method are fundamentally
different from the comparable value content methodology employed in the CFTA.
The CFTA value content methodology essentially involves a ‘‘bottom-up’’ calcu-
lation that requires a determination of the ‘‘value of materials originating in the
territory of either Party or both Parties,”” plus a calculation of the ‘‘direct cost
of processing [or the direct cost of assembling) performed in the territory of either
Party or both Parties.”””® This CFTA approach, coupled with ambiguities in the
CFTA definitions of *‘originating’’ materials and the ‘‘direct cost of processing
or direct cost of assembling’’ led to much uncertainty and controversy.” By

74. Id. art. 402(3).

75. Id. art. 415. Article 415 further defines each of these categories of excluded costs.

76. Id. art. 402(8).

77. Id. art. 402(8)(c).

78. CFTA, supra note 2, at 305.

79. For example, although the CFTA definition of the term *‘direct cost of processing’’ refers
both to costs that are ‘‘directly incurred in”* the production of the goods and to costs that ‘‘can
reasonably be allocated to’’ such production, id. at 296, the United States Customs Service regulations
issued on January 22, 1992—more than three years after the January 1, 1989, effective date of the
CFTA—provide that to be included in the ‘‘direct cost of processing’’ the costs **must be directly
incurred in the production of the exported goods. . . .”’ See 19 C.F.R. § 10.305(a)(3)(ii) (1992)
(emphasis added); see also United States Customs Service Ruling HQ 089427 (Dec. 9, 1991) (holding,
without citation to any authority, that “‘[t]he phrase ‘or can reasonably be allocated to . . . the
production of goods . . .’ did not expand the nature of the costs that can be included to those costs
which are not direct.”’)

This position by the United States Customs Service is, however, contrary both to the position taken
by the Canadian Government in its implementation of the CFTA and to language in a decision of a
binational panel established under CFTA art. 1807 to resolve a dispute concerning the treatment of
interest expenses. Thus, in its June 8, 1992, Final Report, the panel held that the definition of *‘direct
cost of processing’’ had ‘‘two branches,”” with the ‘‘second branch’’—a reference to *‘the costs . . .
that can reasonably be allocated to the production of goods’’—intended to ‘‘broaden the meaning that
would otherwise flow from the first branch of the definition’’ that refers to *‘directly incurred costs.””
See Final Report of the Panel in the Matter of Article 304 and the Definition of Direct Cost of
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contrast, the NAFTA regional value content rules involve essentially ‘‘top-down’’
methods. For example, the NAFTA rules provide for calculations based on the
total price or the total cost, with deductions for certain cost items and/or the value
of nonoriginating materials. The hope, no doubt, is that this approach will be
more certain and less controversial.

3. Transaction-Value Method versus Net-Cost Method

One basic difference between the two RVC methods in the NAFTA is that the
transaction-value method includes some costs that are excluded in the net-cost
method. Thus, the net-cost method excludes such costs as ‘‘sales promotion,
marketing and after-sales service costs,”” and does not include profit.** The
NAFTA bases transaction-value method on ‘‘the price actually paid or payable
for a good or material,”” and may thus include all costs plus profit.®' To compen-
sate for this difference the transaction-value method requires a higher percentage
of RVC.® Additionally, article 402 provides for certain circumstances where the
exporter or producer of the good must calculate the RVC using the net-cost
method.® Finally, the exporter/producer of a good may also calculate using the
net-cost method where it initially used the transaction-value method. But this
method is determined to be ‘‘unacceptable’’ during a verification.*

4. The Value of Nonoriginating Materials

As noted, both the transaction-value method and the net-cost method require
the calculation of the value of nonoriginating materials.® NAFTA bases this value
generally on the transaction value of such materials determined in accordance
with article 1 of the Customs Valuation Code, that is, the price actually paid or

Processing or Direct Cost of Assembling, Secretariat Case No. USA-92-1807-01, at 13-15 (June 8,
1992). The panel also expressly rejected the limitation on interest in the United States Customs
Service’s CFTA regulations. Id. at 35-36.

80. NAFTA, supra note 1, arts. 402(3), 415.

81. Id. arts. 402(2), 415.

82. For most tariff provisions the difference is between a 60 percent requirement under the
transaction-value method and a 50 percent requirement under the net-cost method, although other
differences exist. See, e.g., HTS subheading 3402.20 (requiring 65 percent under the transaction-value
method and 50 percent under the net-cost method).

83. NAFTA, supra note 1, art. 402(5). These circumstances include (a) where the good has no
transaction value; (b) where the transaction value is ‘‘unacceptable’” under article 1 of the Customs
Valuation Code; (c) where the good is sold to a related person (as defined in article 415) and 85 percent
of the producer’s sales of the good (by units of quantity) were to related persons during the six-month
period prior to the month the good involved is sold; (d) where the good falls within certain tariff
classifications, including those for motor vehicles and word processing machines; (e) where the
exporter/producer chooses to accumulate the RVC pursuant to article 404, as discussed below; and
(f) where the exporter producer designated the good as an ‘‘intermediate material,’’ as discussed
below, and is subject to an RVC requirement. /d. art. 402(5).

84. Id. art. 402(6).

85. Id. art. 402(9)(3).

86. Id. art. 402(9)(a).
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payable for the material.’” Also included in this value are the costs to transport
the material to the location of the producer, such as freight, insurance, and
packing.®® Additionally, the value includes duties taxes and customs brokerage
fees, as well as the cost of waste and spoilage, less the value of renewable scrap
or by-product.®

In most cases, the decision of whether materials used by a producer are originat-
ing or nonoriginating is made on an all-or-nothing basis. That is, if the material
qualifies as originating under the NAFTA origin rules, then no portion of its
value is treated as nonoriginating, even if the material is comprised in part of
nonoriginating submaterials. This result may be referred to as the ‘‘roll-up’’ of
the value of the nonoriginating submaterials. Similarly, if the material does not
qualify as originating—for example, because it does not satisfy the change in tariff
classification requirement or the minimum RVC requirement—the full value is
treated as nonoriginating, including any originating submaterials and regional
value added. This result may be referred to as the ‘‘roll-down’’ of the originating
material and regional value added. A similar roll-up/roll-down applies in the
CFTA and became quite controversial, particularly in the automotive area.”
Accordingly, as discussed below, a new *‘tracing’’ approach was added for motor
vehicle products.

5. Intermediate Materials

The term ‘‘intermediate material’’ refers to material that a producer creates
and then uses in the production of another good.®' Both the CFTA and the NAFTA
implicitly or explicitly recognize that such seller-produced materials can qualify
as originating materials.” In an effort to deal with a concern about roll-up,

87. Id. art. 415. One difference with the CFTA is that under the NAFTA the transaction value
of the material may be found to be unacceptable under article 1 of the Customs Valuation Code. Id.
art. 402(9)(b). By contrast, the CFTA defines the ‘‘value of materials’’ as ‘‘the price paid by the
producer of an exported good for materials,”” with no provision for finding this price unacceptable.
See CFTA, supra note 2, at 296. See also 19 C.F.R. § 10.305(b)(3)(i) (1992) (*‘The actual price paid
for such materials will determine the value of those materials for purposes of the value content
requirement, even though a relationship between the producer and the seller of the materials may have
influenced the price . . . .”’).

88. NAFTA, supra note 1, art. 402(9)(c).

89. Id.

90. See, e.g., ITC ORIGIN REPORT, supra note 65, at 33-39.

91. NAFTA, supra note 1, art. 415.

92. Under the CFTA, the provisions implicitly provide for *‘intermediate materials,”’ since the
definition of the term *‘value of materials originating in the territory of either party or both parties’’
includes *‘the price paid by the producer of an exported good . . . for materials imported from a third
country used or consumed in the production of . . . originating materials.”’ CFTA, supra note 2, at
296. See also 19 C.F.R. § 10.305(b)(3)(ii)(1992) (permitting a ‘‘vertically integrated producer”’ to
claim ‘‘materials which that producer has also made’’ as originating materials for purposes of qualify-
ing the finished good made with those materials). The NAFTA treats intermediate materials more
expressly. NAFTA, supra note 1, art. 402(4) (providing that generally the value of nonoriginating
materials shall not include *‘the value of nonoriginating materials used to produce originating materials
that are subsequently used in the production of the good’’); id. art. 402(10) (providing generally that
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however, the NAFTA provides that where the intermediate material is subject to
an RVC requirement, the producer may not designate as an intermediate material
any other self-produced material also subject to an RVC requirement that was
used to produce that intermediate material.”® This restriction deals with so-called
“‘cascading roll-up,”’ which was also the subject of CFTA concern.**

In an effort to deal with another very controversial issue under the CFTA, the
NAFTA provides that the value of an intermediate material includes the ‘‘total
cost . . . that can be reasonably allocated to that intermediate material.”’*> By
contrast, the United States Customs Service had construed the CFTA to limit the
material value of an intermediate material to the value of only the nonoriginating
submaterials used to produce the material.*

C. AvutoMoTivE GooDs—ARTICLE 403

Consistent with the enormous importance of automotive manufacturing and
trade in and among the three countries involved, article 403 includes separate
origin rules for automotive goods.®” One significant aspect of these rules concerns
the provision for tracing the value of nonoriginating materials. As noted above,
most materials are subject to an all-or-nothing approach based on whether the
material does or does not qualify as ‘‘originating’’ under the NAFTA rules. For
most motor vehicles, however, article 403 requires the tracing of the actual value
of most if not all nonoriginating materials, even if those materials are imported
by a supplier that uses them to produce a qualifying originating material. Specifi-
cally, for most motor vehicles, including passenger automobiles and light trucks,
the value of nonoriginating materials includes the delivered value of all nonorigi-
nating materials that are (1) imported from outside the territory of the three
NAFTA Parties, (2) classified under certain tariff provisions listed in Annex
403.1, and (3) used in the production of either the good or any material used in

a producer may ‘‘designate any self-produced material used in the production of the good as an
intermediate material,’” with exceptions and a proviso); id. art. 415 (defining ‘‘intermediate mate-
rial’’).

93. Id. art. 402(10).

94. The concern was, for example, that a company could qualify *‘intermediate submaterial A’
with, for example, 51 percent North American value content, and then treat this submaterial A as 100
percent North American value for purposes of qualifying ‘‘intermediate material B’* in order ultimately
to qualify the good involved. See ITC ORIGIN REPORT, supra note 65, at 38-39.

95. NAFTA, supra note 1, art. 402(11).

96. See 19 C.F.R. § 10.305(b)(ii)(1992) (declaring that the value of an originating material
produced by a vertically integrated producer ‘“is limited to the price paid for those materials imported
from the third country [used to produce the material],”” not including the value of any United States
or Canadian materials used to produce the originating material). See also United States Customs
Service Ruling HQ 000131 (Dec. 12, 1991).

97. Some provisions in other articles of chapter 4 also apply to automotive goods. For example,
as noted above, producers of certain motor vehicles and parts must use the net cost method for the
RVC calculation. See NAFTA, supra note 1, art. 403(5).
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the production of the good.” This provision means that producers of these goods
will have to develop procedures to calculate the value of these nonoriginating
materials, even if a supplier or subsupplier imports the materials.

Article 403 also provides a means for averaging the RVC calculations over the
motor vehicle producer’s fiscal year using one of various categories, such as ‘‘the
same model line of motor vehicles in the same class of vehicles produced in the
same plant of the territory of a Party.”** Additionally, article 403 permits averag-
ing the RVC calculations for automotive goods provided for in the tariff provisions
listed in Annex 403.2, which should simplify the calculations for suppliers of
automotive goods to motor vehicle manufacturers.'®

Article 403 also includes specific increased RVC requirements for the covered
motor vehicles and motor vehicle goods. Thus, for passenger motor vehicles and
related goods, the RVC percentage increases to 56 percent for the producer’s
fiscal year beginning closest to January 1, 1998, and to 62.5 percent for the
producer’s fiscal year closest to January 1, 2002."

D. ACCUMULATION—ARTICLE 404

Article 404 provides that in determining whether a good qualifies as originating,
the exporter/producer of the good can ‘‘accumulate’” production of the good
by other producers, provided that on this accumulated basis all nonoriginating
materials undergo the required tariff classification change and the good satisfies
any applicable RVC requirement.'” This article would apparently permit, for
example, a good that producer A4 processed initially in Mexico and that Producer
B imported and further processed in the United States to qualify as an originating
good on the basis of the overall production by producers A and B when the good
is exported to Canada.'®

E. Dt MiNiMIS RULE—ARTICLE 405

As indicated above, for a good to qualify as originating under the NAFTA,
each nonoriginating material used to produce the good must generally undergo

98. NAFTA, supra note 1, art. 403(1)(a). This same tracing rule also applies to goods provided
for in the tariff provisions listed in annex 403. 1 that are for use as original equipment for the production
of certain motor vehicles and are subject to an RVC requirement. Id. art. 403(1)(b). A similar rule
involving less tracing applies to other motor vehicles such as heavy trucks. Id. art. 403(2).

99. Id. art. 403(3)(a).

100. Id. art. 403(4).

101. Id. art. 403(5)(1). Article 403, however, permits a 50 percent RVC rate for a period of five
years after certain new motor vehicle production in ‘‘the territory of any of the Parties.”’ Id. art.
403(6). Annex 403.3 also contains a separate RVC method for motor vehicles produced by one
company—CAMI Automotive, Inc.—in Canada and imported into the United States.

102. Id. art. 404(a)(b).

103. However, article 402(10)’s *‘cascading roll-up’’ limitation restricts this accumulation alterna-
tive. In addition, during the transition period of duty reduction, special rules in annex 302.2 offset
the accumulation. See id. annex 302.2(4), 302.2(5).
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a required change in tariff classification. The United States Customs Service had
interpreted a comparable provision in the CFTA to provide not even a de minimis
exception, requiring literally 100 percent of nonoriginating materials to meet this
test.'™ Article 405 of the NAFTA provides, however, a 7 percent de minimis
exception. That is, the NAFTA shall generally consider a good as originating if
the value of nonoriginating materials that do not undergo the required tariff
classification change is (a) ‘‘not more than seven percent of the transaction value
of the good, adjusted to a F.O.B. basis,”’ or, (b) if the transaction value is
“‘unacceptable,”” not more than ‘‘seven percent of the total cost of the good.””'?
Similarly, a good subject to an RVC requirement will qualify if the value of all
nonoriginating materials used to produce the good is not more than 7 percent of
the adjusted transaction value (or not more than 7 percent of the total cost of the
good if the transaction value is unacceptable).'®

However, exceptions to these de minimis rules for certain products do exist,
for example, originating materials used to produce a gas stove or range.'"’

F. FUNGIBLE GOODS AND MATERIALS—ARTICLE 406

The CFTA provides for a value content requirement based on the value of
originating materials. The CFTA definitions, however, do not specify how this
value should be calculated when the producer uses both originating and non-
originating materials that are fungible.'® The NAFTA expressly provides that in
this case the determination of whether materials are originating need not be made
through *‘identification of any specific fungible material,”’ but may be based on
‘‘any of the inventory management methods set out in the Uniform Regula-
tions.””'® A similar rule applies where the producer/exporter commingles both
originating and nonoriginating fungible goods.'"

G. NONQUALIFYING OPERATIONS—ARTICLE 412

Article 412 provides that a good shall not be considered to be an originating
good ‘‘merely by reason of . . . any production or pricing practice in respect of
which it may be demonstrated, on the basis of a preponderance of evidence, that

104. See United States Customs Service Ruling HQ 000117 (Nov. 14, 1991) (‘‘[T]here exists no
‘de minimis’ standard or principle in the CFTA’s rules of origin for third country materials or
components.’’)

105. NAFTA, supra note 1, art. 405(1).

106. Id. art. 405(2)

107. Id. art. 405(3)(i).

108. CFTA, supra note 2, at 296-97.

109. NAFTA, supra note 1, art. 406(a).

110. Id. art. 406(b). The NAFTA defines ‘‘fungible goods’’ and ‘‘fungible materials’’ as ‘‘goods
or materials that are interchangeable for commercial purposes and whose properties are essentially
identical.”’ Id. art. 415.
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the object was to circumvent this Chapter.’’'"" This article significantly expands
the comparable CFTA provision, both in terms of the type of ‘‘circumvention”’
that will justify treating the good as nonoriginating and the showing required to
establish such circumvention.'?

ITI. Customs Procedures—Chapter 5

Presumably as a result of the difficulties that arose under the CFTA, the NAFTA
has an entire chapter concerning customs procedures, compared to the limited
provisions for these matters in article 406 and Annex 406 of the CFTA. The
drafters of the NAFTA divided chapter 5 of the NAFTA into provisions on
Certificates of Origin, Administration and Enforcement including Advance Rul-
ings, Review and Appeals of Decisions, Uniform Regulations, and Cooperation.

A. CERTIFICATES OF ORIGIN—ARTICLES 501, 502, anDp 503

Unlike the CFTA, the NAFTA article 501 requires the Parties to establish a
Certificate of Origin (Certificate) to certify that a good being exported from a
Party into another Party qualifies as an originating good."” Each Party may
require that the Certificate for a good imported into its territory be completed in
a language required under its laws.'"* In limited instances the NAFTA does not
require a Certificate, and the importing Party can waive the certificate requirement
in these instances.'"’

An exporter must complete and sign a Certificate for any exportation of a
good for which an importer may claim preferential tariff treatment.''* Where the
exporter is not the producer of the good, the exporter may complete and sign the
Certificate on the basis of (a) the exporter’s knowledge of whether the good
qualifies as an originating good; (b) the exporter’s reasonable reliance on the
producer’s written representation that the good qualifies as an originating good;
or (c) the exporter’s reliance on a completed and signed Certificate for the good
that the producer voluntarily provided to the exporter. "7 The NAFTA does not
require a producer to provide a Certificate to an exporter.'*®

111. Id. art. 412(b).

112. Thus, in terms of the types of circumvention, the comparable CFTA provision is limited to
*“any process or work,’ see CFTA, supra note 2, at 295, compared to the NAFTA reference to *‘any
production or pricing practice,” NAFTA, supra note 1, art. 412(b). In terms of the showing required,
the CFTA requires a showing that the *‘sole object was to circumvent the provisions of this Chapter,”’
CFTA, supra note 2, at 295, in contrast to the demonstration in the NAFTA art. 412 that *‘the object”’
was such circumvention.

113. NAFTA, supranote 1, art. 501(1). Under the CFTA, a certificate requirement was established
by U.S. Customs Service Regulations. See 19 C.F.R. § 10.307(c) (1992).

114. NAFTA, supra note 1, art. 501(2).

115. Hd. art. 503(c).

116. Id. art. 501(3)(a).

117. Hd. art. 501(3)(b).

118. Id. art. 501(4).
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A Party’s customs administration must accept a completed and signed Certifi-
cate for four years after the date on which an exporter signed it.'”* The Certificate
may be for a single importation or for multiple importations of identical goods
into the Party’s territory that occur within a specified time period, not exceeding
twelve months, set out therein by the exporter or producer.'”

An importer that claims the NAFTA tariff treatment must (a) make a written
declaration, based on a valid Certificate, that the good qualifies as an originating
good;'?! (b) have the Certificate in its possession at the time the importer makes the
declaration;'* (c) provide, upon request of that Party’s customs administration, a
copy of the Certificate;'” and (d) promptly make a corrected declaration and pay
any duties owed where the importer has reason to believe that a Certificate contains
incorrect information.'?* The failure of an importer to comply with any require-
ment of chapter 5 may result in denial of the NAFTA tariff treatment.'”® While
NAFTA article 501 provides that an importer will not be subject to penalties for
making an incorrect declaration if the importer voluntarily makes a corrected
declaration,'” NAFTA article 508 allows the imposition of penalties in such a
case.'” Basically, the U.S. prior voluntary disclosure requirements still apply.'*®

If a good would have qualified as an originating good when it was imported,
but an importer did not claim the NAFTA tariff treatment at that time, the importer
has one year after the import date to apply for a refund of excess duties paid.'?
To make such a claim the importer must present a written declaration that the
good qualified as an originating good at the time of importation, a copy of the
Certificate, and such other documentation relating to the importation of the good
as that Party may require."® This provision differs from the current U.S. customs
law that limits most changes to entries to ninety days after liquidation,"" which
occurs within one year unless extended'* and in practice generally occurs ninety
days after entry. Accordingly, this NAFTA provision can both broaden and limit
current U.S. law on the finality of liquidation.'”

119. Id. art. 501(5).

120. Id.

121. These provisions are similar to current U.S. law under the NAFTA. See 19 C.F.R. § 10.307.

122. Id. § 10.307(c).

123. M.

124. NAFTA, supra note 1, art. 502(1).

125. Id. art. 502(2)(a).

126. Id. art. 502(2)(b).

127. See id. art 508(1)

128. See 19 C.F.R. § 162.74 (1992).

129. NAFTA, supra note 1, art. 502(3).

130. Id. art. 502(3)(a)-(c).

131. 19 U.S.C. § 1501 (1988).

132. Id. § 1504(a).

133. United States law requires that a claim for CFTA preferential treatment be made at the time
of filing of the entry summary. 19 C.F.R. § 10.307(a) (1992). Failure to make a timely claim for
preference results in liquidation at the rate of duty that would otherwise be applicable. /d. § 10.307(b).
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An exporter, or a producer that has provided an exporter with a copy of a
Certificate, must provide a copy of the Certificate to its customs administration
upon request.'** If the exporter or producer has reason to believe that the Certifi-
cate contains incorrect information, it must promptly notify in writing all persons
to whom the Certificate was given of any change that could affect the accuracy
or validity of the Certificate."** A false certification by an exporter or a producer
that a good is an originating good has the same legal consequences, with appro-
priate modifications, as apply to an importer in the Party’s territory for a contra-
vention of customs laws and regulations regarding a false statement or representa-
tion."® Moreover, each Party may apply ‘‘such measures as the circumstances
may warrant’’ when an exporter or producer in its territory fails to comply with
any requirement in chapter 5.’ Finally, article 504 provides that each Party shall
not impose penalties on an exporter or a producer in its territory that voluntarily
provides written notification of an incorrect Certificate promptly; but, article 508
allows for the imposition of penalties.'*®

B. ADMINISTRATION AND ENFORCEMENT—RECORDKEEPING
AND VERIFICATIONS—ARTICLES 505, 506, 509

The NAFTA imposes recordkeeping requirements on exporters or producers
who sign the Certificate and on importers. These exporters and producers must
maintain for five years after the date of signing (or for longer if specified by the
Party from which the good was exported) all records relating to the origin of a
good for which they claimed preferential tariff treatment.'” The recordkeeping
requirement that the NAFTA imposes on the importer includes keeping a copy
of the Certificate and all other documentation required by the Party relating to
the importation of the good for five years after the date of importation (or longer
if specified by the Party into which the good was imported).' Thus, a U.S.
importer’s requirements are basically the same as exist today."*'

Under the NAFTA, a Party may conduct a verification to determine whether

134. NAFTA, supra note 1, art. 504(1)(a).

135. Id. art. 504(1)(b).

136. Id. art. 504(2)(a). See United States—Canada Free-Trade Agreement Implementation Act of
1988, Pub. L. No. 100-449, § 205(a)(3), 102 Stat. 1851, 1864 (1988) (codified as amended at 19
U.S.C. § 2112 note (1988 & Supp. IIT 1991). Basically, civil Customs penalties apply. See 19 U.S.C.
§ 1592 (1988).

137. NAFTA, supra note 1, art. 504(2)(b).

138. See id. art. 508.

139. Such records include (but presumably are not limited to): the purchase of, cost of, value of,
and payment for: (1) the good that is exported from a Party’s territory; (2) all materials, including
indirect materials, used in the production of the good that is exported from a Party’s territory; and
(3) the production of the good in the form in which the good was exported from the Party’s territory.
Id. art. 505(a).

140. Id. art. 505(b).

141. See 19 C.F.R. § 162.16 (1992) for U.S. recordkeeping requirements.
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a good imported into its territory is an originating good.'*> Unless the Parties
agree to another procedure,'* verification must be by (1) written questions to an
exporter or a producer in the territory of another Party;'* or (2) visits to the
premises of an exporter or a producer in the territory of another Party to review
the records that must be kept according to article 505(a) and to observe the
facilities used in production.'® Prior to such a visit the Party, through its customs
administration, must deliver a written notification'* of its intention to conduct the
visit to (1) the exporter or producer in question; (2) the customs administration
of the Party in whose territory the exporter or producer is located;'” and (3) if
requested by the other Party, the embassy of the other Party in the territory of
the Party proposing to conduct the visit.'*® Before the visit the Party must also
obtain the written consent of the exporter or producer whose premises are to be
visited.'* If the exporter or producer does not give its written consent within
thirty days of receipt of the notification, the Party may deny preferential tariff
treatment to the good.'®

During the visit the exporter or producer may have two observers present
provided that (1) the observers do not participate other than as observers, and (2)
the failure of the exporter or producer to designate observers shall not result in
postponement of the visit."*'

The Party must conduct the verification of the RVC requirement in accordance
with the Generally Accepted Accounting Principles (GAAP) applied in the terri-
tory of the Party from which the goods were exported.'”

The Party conducting the visit will provide the exporter or producer with a
written determination of whether the good in question qualifies as an originating

142. NAFTA, supra note 1, art. 506(1).

143. Id. art. 506(1)(c).

144. Id. art. 506(1)(a). Whether this provision is limited to producers who sign a certificate is
unclear. But the verification requirement will likely apply to all producers of exported goods.

145. Id. art. 506(1)(b). Again, whether all producers are covered by this provision is unclear.

146. The notification must contain the following: (1) the identity of the customs administration
issuing the notification; (2) the name of the exporter or producer to be visited; (3) the date and place
of the visit; (4) the object and scope of the visit, including specific reference to the good in question;
(5) the names and titles of the officials performing the visit; and (6) the legal authority for the visit.
Id. art. 506(3).

147. When the customs administration in a territory receives notification that another Party pro-
poses a verification visit, it may, within 15 days of receipt, postpone the proposed visit for up to 60
days or for a longer period if the Parties agree. Id. art. 506(5). A Party is not to deny preferential
treatment to a good “‘solely’’ on the postponement of a verification visit. Id. art. 506(6). Nonetheless,
penalties may be imposed. See id. art. 508.

148. Id. art. 506(2)(a)(iii).

149. Id. art. 506(2)(b).

150. Id art. 506(4). It is unclear if this denial is permanent or temporary and can be retroactively
applied later under art. 502.

151. Id. art. 506(7). We understand that the NAFTA drafters intended these limitations to apply
to officials of the government of the exporter or producer, not outside accountants and attorneys for
the exporter or producer.

152. Id. art. 506(8).
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good."” Findings of fact and conclusions of law must be a part of this determina-
tion."**

If the verification visit indicates a pattern of conduct by an exporter or a
producer of false or unsupported representations that a good imported into its
territory qualifies as an originating good, the Party may withhold preferential tariff
treatment to identical goods exported or produced by the exporter or producer until
it establishes compliance with the NAFTA rules of origin.'” When an importing
Party denies preferential treatment as a result of differing tariff classifications or
customs values by the Parties from whose territory the good was exported and
imported,'*® the importing Party’s negative determination does not take effect
until the Party notifies in writing both the importer of the good and the person
who completed and signed the Certificate.">’” Further, a Party may not apply such
adetermination to importations made before the effective date of the determination
when (a) the customs administration of the Party from whose territory the good
was exported has issued an advance ruling on the tariff classification or on the
customs value of such materials, or has given consistent treatment to the entry
of the materials under the tariff classification or customs value at issue, on which
a person can rely;'®® and (b) the advance ruling or consistent treatment was given
prior to notification of the determination. ' Moreover, the customs administration
of a Party must postpone the effective date of such a determination for a period
not exceeding ninety days if the importer or person who completed and signed
the Certificate demonstrates that it relied in good faith to its detriment on the
tariff classification or customs value applied to such materials by the customs
administration of the exporting Party.'®

In an attempt to increase certainty, the NAFTA requires each Party to issue
advance rulings on certain issues to importers in its territory or to exporters or
producers in the territory of another Party.'®' Each Party must have procedures
for the issuance of advance rulings, including a detailed description of the informa-
tion that must be provided to process the application for the ruling.'®” Each Party’s

153. Id. art. 506(9).

154. Id.

155. Id. art. 506(10).

156. Id. art. 506(11).

157. Id. art. 506(11).

158. Id. art. 506(12)(a). See 19 C.F.R. § 177.10(b)-(e) (1992) for U.S. laws and regulations
specifying practices (i.e., letter rulings and a uniform and established practice) on which a person
can rely.

159. NAFTA, supra note 1, art. 506(12)(b).

160. Id. art. 506(13); see also 19 C.F.R. § 177.10(e).

161. NAFTA, supra note 1, art. 509(1). These issues include whether a good meets the value
content requirement, whether there has been a requisite change in tariff heading; the appropriate
customs value; whether a good qualifies as originating; qualification for duty free treatment after
repair or alteration; country of origin marking; and such other matters as the Parties may agree. See
also 19 C.F.R. § 177.0-.9 (1992) (U.S. Customs Service’s regulations on rulings). The CFTA
regulations do not refer to rulings. /d. § 10.300.

162. NAFTA, supra note 1, art. 509(2).
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customs administration may request supplemental information from the person
requesting the ruling and, after obtaining all necessary information, must issue
a ruling within time periods to be specified in the Uniform Regulations.'® When
an advance ruling is unfavorable to the person requesting it, the customs adminis-
tration that issued the ruling must provide a full explanation of the reasons for
the ruling.'®

The NAFTA also requires consistency in issuing rulings. If the facts and
circumstances surrounding a request for a ruling are identical in all material
respects to the facts and circumstances surrounding another request, the Party
must provide the same treatment, including the same interpretation and application
of the provisions of chapter 4 regarding a determination of origin, to each re-
quest.'®® As a practical matter, the United States already has a broad advance
rulings program.'®

In general, an advance ruling applies to importations beginning on the date
of its issuance or any later date specified in the ruling.'” A Party may modify
or revoke a ruling'® and any such modification or revocation takes effect on
the date issued or on a specified later date.'® If a person can show detrimental
reliance, however, a Party shall postpone the effective date of a modification
or revocation for up to ninety days.'” A Party can apply a modification or
revocation to earlier importations if the person who requested the ruling did
not act in accordance with its terms and conditions. If a Party modifies or
revokes a ruling because the ruling was based on incorrect information, the
person requesting the ruling will not be subject to penalties if that person
demonstrates that it used reasonable care and acted in good faith in presenting
the facts and circumstances in question.”' If a person has misrepresented or
omitted material facts or circumstances, however, a Party may apply such
measures as warranted by the circumstances.'”?

C. UNIFORM REGULATIONS—ARTICLE 511

While the NAFTA is much more specific than the CFTA, further specificity
will result from the Uniform Regulations, which will interpret, apply, and
administer chapters 4 and 5 and ‘‘other matters as may by agreed to by the
Parties.””’”® The Parties must establish and implement Uniform Regulations

163. Id. art. 509(3)(a), (b).

164. Id. art. 509(3)(c).

165. Id. art. 509(5).

166. See 19 C.F.R. § 177.0-.9.

167. NAFTA, supra note 1, art. 509(4).
168. Id. art. 509(5).

169. Id. art. 509(7).

170. Id. art. 509(8). This provision is similar to U.S. regulations. 19 C.F.R. § 177.9(d)(2) (1992).
171. NAFTA, supra note 1, art. 509(11).
172. Id. art. 509(12).

173. Hd. art. 511(1).
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through their respective laws or regulations. The Parties also must implement
any modifications to the Uniform Regulations within 180 days after the Parties
agree to them.

D. REVIEW AND APPEAL

Each Party must grant substantially the same rights of review and appeal
of determinations of origin and advance rulings by its customs administration
as it provides to importers in its territory to any person who completes and
signs a Certificate; to any person whose good has been the subject of a country
of origin marking determination pursuant to article 311; or to any person who
has received an advance ruling pursuant to article 509(1)." The rights of
review and appeal must include access to ‘‘(a) at least one level of administrative
review independent of the official or office responsible for the determination
under review; and (b) in accordance with [the Party’s] domestic law, judicial
or quasi-judicial review of the determination or decision taken at the final level
of administrative review.”’'”

E. CooPERATION WORKING GROUP AND CUSTOMS
SUBGROUP—ARTICLES 512, 513

The NAFTA provides for cooperation among the Parties by notification of
actions, cooperation in enforcement, and establishment of working groups and
subgroups with at least quarterly meetings.

IV. Conclusion

As should be apparent from the above discussion, the NAFTA drafters made
a considerable effort to provide detailed origin rules and customs procedures in
the NAFTA, a result that presumably stemmed in significant part from difficulties
and uncertainties that arose in connection with the much more summary compara-
ble provisions in the CFTA. Further, in an effort to encourage consistency in
application among the Parties, the NAFTA drafters also provided for Uniform
Regulatons to be jointly developed and implemented by each of the three Parties.
Indeed, it is an indication of how complex and important these origin rules and
customs procedures are that the development of such Uniform Regulations was
thought essential notwithstanding the detail that exists in the NAFTA provisions
themselves.

As a substantive matter, the NAFTA origin rules appear to be a considerable
improvement over the comparable rules in the CFTA. And these NAFTA rules

174. Id. art. 510(1).

175. Id. art. 510(2)(b). The United States may not currently meet this standard, since the U.S.
regulations do not specifically provide for administrative review, at least of Customs’ Headquarters
decisions. See 19 C.F.R. § 177.2 (1992).
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should be considerably easier to implement both for the producers, exporters, and
importers who must deal with the origin judgments in the first place and for the
Parties reviewing these judgments in verification proceedings. If the past is any
guide, however, notwithstanding the efforts of the NAFTA drafters, there will
inevitably be uncertainties and controversies in the actual implementation of the
NAFTA origin and customs provisions.
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