Judicial Decisions
United States District Court, So. Dist. of Florida,
Cases No. 74-428-Civ-JLK and 75-2123-CIv-JLK
Marie Sannon et al., Plaintiffs and
Ketley Jean-Baptisteet al., Plaintiffs v.
United States of America et aL, Defendants
(February15, 1977)
Memorandum Opinion*
Petitioners in these cases seek judicial review of proceedings by which the
Immigration and Naturalization Service (INS) determined that they were excludable aliens and were not entitled to political refugee status. The issue
presented is whether the immigration judges who presided over the petitioners'
exclusion hearings erred in refusing to consider their claims for political asylum.
The petitioners, numbering some 300, are citizens of Haiti. They were intercepted at various times and locations at the border of the United States and were
paroled into the'country pursuant to 8 U.S.C. § 1182(d)(5). They were subsequently interviewed by members of the Travel Control Section who represent
the District Director of the INS. The information from these interviews was
forwarded for advice to the State Department's Office of Refugee and Migration Affairs. Based on the interviews and the advice from. the State Department,
the District Director denied each petitioner's claim for political asylum.
At subsequent hearings to determine the excludability of the petitioners, immigration judges, representing the quasi-judicial branch of INS, ruled that
petitioners were excludable aliens because they lacked visas or other required
documents enumerated in 8 U.S.C. § 1182(a)(20). The judges refused to hear
evidence proffered by petitioners concerning their claims of political persecution
and their requests for asylum under the United Nations convention and Protocol

*EDITOR'S NOTE: The extensive footnotes to this opinion have been omitted.
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Relating to the Status of Refugees (hereinafter Protocol). The government's
position is that the judges had no jurisdiction to do so.
Petitioners appealed the immigration judges' findings that they were excludable aliens to the State Department's Board of Immigration Appeals. The
appeals were denied.
The petitioners complain that they were never afforded a fair hearing by INS
on their refugee claims. The initial interviews, they assert, were conducted in
a summary fashion within twenty-four hours after they had reached the border.
They allege that the interviews were conducted without counsel even though INS
was well aware of the availability of counsel who were ready, willing and able
to be present at the interviews. Additionally, they claim that they were interviewed without explanation or understanding of what was at issue, without opportunity to be apprised of or to respond to adverse evidence, and in a most
precipitous and biased manner.
*They allege further that they were given only two and one-half hours prior
notice of the subsequent exclusion hearing and that their attorneys were given
only one day prior notice. Finally, they complain that at the exclusion hearing
they were not permitted to offer evidence relating to their refugee claims. They
argue that the procedures by which the refugee claims were denied violated the
due process clause of the Fifth Amendment and the regulations and statutes
of the United States. The court does not reach the constitutional issue because
it holds that petitioners were statutorily entitled to present their asylum claims
at the exclusion hearings, and thus that the immigration judges erred in refusing to hear these claims.
At the outset, the court notes that there is little guidance available to assist
the court in resolving this difficult issue. No court has passed upon the issue
of whether claims for political asylum can be presented by a paroled alien at
an exclusion hearing. Therefore, the court must review the statutory scheme
together with the Attorney General's applicable regulations de novo.
Before further analysis, one must recognize a distinction in the posture of
aliens within and without the United States. The statutes and regulations distinguish between "excludable" and "deportable" aliens. The former are aliens
who have not effected entry into the United States; the latter are aliens who have
successfully entered, whether legally or illegally. The parties agree that petitioners are excludable and not deportable aliens. This is so even though they
are in fact physically present, because the authorities concur that those who
enter through parole or temporary harborage are considered still "standing
at the gates."
I. Statutory and Regulatory Framework
In deciding whether an alien is excludable, immigration judges must, except
for other provisions in the chapter, utilize the tests of 8 U.S.C. § 1182: "ExInternationalLawyer, Vol 11, No. 2
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cludable aliens-general classes." One such general class is found at Section
1182(a)(20): "Immigrant(s) . . . not in possession of a valid unexpired immigrant visa, . . . border crossing identification card, or other valid entry
document. . . ." It is stipulated that the immigration judges found that petitioners did not have in their possession the required documents.
Thus were it not for the Protocol, petitioners would have no grounds for
objecting to their exclusion. Article 33 of the Protocol provides in pertinent part
that "[n]o Contracting State shall expel or return ('refouler') a refugee in any
manner whatsoever to the frontiers of territories where his life or freedom would
be threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion."
To receive protection under the Protocol, however, an alien must first establish that he is a "refugee" within the meaning of that document, i.e., that he
has a well-founded fear of persecution.
Because the Protocol was adopted some sixteen years after the Immigration
and Nationality Act became law, the Act is silent on the procedures that an alien
must follow to establish that he is a "refugee" and thus entitled to protection
under the Protocol. The Attorney General has enacted a regulation, however,
that purports to delineate how aliens may request political asylum, including
that offered by the Protocol. This regulation, 8 C.F.R. Part 108, directs that
application for asylum must be made to the District Director of INS, who "may
approve or deny the application in the exercise of discretion." The "decision
shall be in writing and no appeal shall lie therefrom." A limited exception in
this part permits claims under the Protocol to be made again at subsequent
"expulsion hearings." The Attorney General has interpreted this exception to
apply to deportable aliens only. Thus, Part 108 directs that for excludable aliens
asylum claims under the Protocol are adjudicated in a summary, non-evidentiary, final, non-appealable interview with the District Director. The government relies upon Part 108 in its contention that the immigration judges who
presided over petitioners' exclusion hearing lacked authority to hear their
asylum claims because those claims had been finally adjudicated by the District
Director. For reasons discussed below, the court finds that Part 108 has either
been misconstrued or is invalid, because there exists no justification either in
the Act, in the Protocol, or in logic to deny excludable aliens the right to assert
asylum claims at an exclusion hearing.
II. Justification In the Act
A comprehensive procedure for determinations of admissibility for excludable
aliens, including initial interview by an examining officer, a hearing before an
immigration judge, and appeal to the board of immigration appeals is provided
for in 8 U.S.C. § 1226.
At the hearing mandated by Section 1226, the immigration judge is authorized "to take and consider evidence of or from any person touching the privilege
InternationalLawyer, Vol. 11, No. 2
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of any alien..

.

to enter ...

or reside in the United States or concerning any

matter which is material and relevant to the enforcement of this chapter and
the administration of the Service. . .

."

This language contemplates a broad

and not a limited scope at the exclusion hearing. Certainly, a claim of political
asylum under the Protocol is an assertion of a privilege to enter and reside in
the United States. Such a claim is also material and relevant to the enforcement
of Chapter 12 (Immigration and Nationality) as well as to the administration
of the INS.
Like any regulation of the Attorney General under the Act, Part 108 is entitled to the presumption of validity. But clearly the regulation cannot conflict
with either the letter or the spirit of the Act unless it has been authorized by
some specific statutory directive. Nowhere in the Act is there any provision
that excludes asylum claims from claims of "privilege to enter." All other claims
of excludable aliens are assertable in an exclusion hearing, yet the Attorney
General has singled out asylum claims in this regard, and the court can find no
justification for it. In fact, claims for political asylum seem to be of the type
properly heard at evidentiary hearings. Such claims may involve factual issues
that go beyond those which can be decided fairly from short interviews with
recently landed aliens, many of whom are physically exhausted and unfamiliar
with the language. In addition, the legislative history of the Act reveals that
Congress intended to rewrite the immigration laws in a spirit of compassion
and humanity toward excludable and deportable aliens alike. Little but administrative convenience is served by foreclosing the consideration of asylum
at an evidentiary exclusion hearing. If the asylum claims have substance, it is
neither humane nor compassionate nor rational to prohibit their subsequent
resolution before an impartial immigration judge. Thus the removal of asylum
claims from the exclusion hearing, purportedly the effect of Part 108, is an
arbitrary and invalid result, without support from the Act.

m.Justification

in the Protocol and In Logic

Part 108 furthermore finds no justification either in the Protocol or in logic.
Consider two aliens who, fleeing their homeland, arrive at the United States.
The first enters illegally and secrets himself in the community until he is finally
caught. Because he was officially entered, he is deportable. The second alien
chooses to surrender himself upon entry and is thereupon paroled into the
country. According to the prevailing interpretations he is excludable.
The Protocol does not differentiate between the rights these two aliens should
have, and logically it is difficult to see why the excludable alien should be at
any disadvantage. Part 108, however, renders the excludable alien at a monumental procedural disadvantage in asserting rights under the Protocol. Because
of the limited exception for deportable aliens in Part 108, a deportable alien's
asylum claim does not stop at the District Director but may be pursued accordInternationalLawyer, Vol. 11, No. 2
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ing to the Act through two additional phases. First, the alien may reassert the
asylum claim at a deportation hearing at which he may present evidence, crossexamine witnesses, and obtain the representation of counsel. Subsequently,
he may assert the claim again on appeal to the Board of Immigration Appeals.
In contrast, if the Attorney General's interpretation on Part 108 controls,
the excludable alien is afforded only one opportunity to establish his claim for
refugee status under the Protocol and that opportunity is the non-evidentiary,
summary interview before the District Director's examining officer, the results
of which become the basis for the District Director's discretionary, final, nonappealable decision. Since the Protocol grants the same rights to both of the
hypothetical aliens, the resulting disparity in number and types of opportunities
available for the establishment of these rights finds no justification in the Protocol, in logic or in fairness. It is true that even without Part 108, the Act differentiates between excludable and deportable aliens. Congress apparently has
decided that deportable aliens, who are at least residents, even if illegal, are
entitled to more procedural protection than are (non-resident) excludable
aliens. In circumstances like the one hypothesized above, this distinction may
not seem appropriate, but absent some overriding constitutional impediment,
which the court finds unnecessary to examine, the court is not at liberty to question this legislative distinction. However, the Act does provide excludable aliens
with an evidentiary exclusion hearing and with a right of appeal therefrom.
Part 108 removes the asylum claims of excludable aliens from the normal
channels approved by the Act and instead provides a summary and non-appealable procedure to adjudicate them. Thus it exacerbates any asymmetry in treatment the Act possesses. This renders the rights of excludable aliens far more
tenuous than those of deportable aliens under the Protocol, a distinction not
envisioned by that agreement or supported in reason. For this reason and
reasons offered above, Part 108 must not be interpreted to foreclose consideration of asylum claims at exclusion hearing, and if it must be so interpreted,
it is to that extent invalid.

IV. Conclusion
Analysis of the applicable statutes and regulations convinces this court that
the exclusion hearing mandated by 8 U.S.C. § 1226 is not limited to a determination of whether any of the excludability criteria of Section 1182 are met.
The court holds that the Immigration and Naturalization Act gives immigration
judges authority, notwithstanding 8 C.F.R. Part 108, to hear and consider
evidence relevant to an excludable aliens claim for asylum under the Protocol.
The immigration judges who presided over the exclusion hearings of petitioners
improperly refused to hear their asylum claims. Therefore these cases are
remanded to the INS for exclusion hearings wherein petitioners shall be allowed
InternationalLawyer, Vol. 11, No. 2
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to present evidence, in a full, fair adversary hearing, pertinent to their claims
for political asylum under the Protocol.
DONE and ORDERED in chambers at Miami, Florida, this 15th day of
February, 1977.
James Lawrence King
United States District Judge
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