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TREATIES ESTABLISHING ICAO AND
IMO - A COMPARATIVE STUDY

RUWANTISSA ABEYRATNE*

ABSTRACT

The comparison between air law and maritime law reveals both
similarities and distinctions rooted in the unique frameworks of
the International Civil Aviation Organization (ICAO) and The
International Maritime Organization (IMO). While both entities
were established through separate treaties, the Chicago Conven-
tion birthed ICAO, emphasizing the organization’s Assembly,
Council, and auxiliary bodies. In contrast, the IMO Convention,
also known as the Convention on the International Maritime Or-
ganization, forms the basis for IMO’s structure and functions as
outlined in its preamble.

The core objectives of IMO revolve around fostering collabo-
ration among governments to enhance regulatory frameworks
for international maritime trade. This encompasses advocating
for elevated standards in maritime safety, navigation efficiency,
and marine pollution prevention. Similarly, ICAO aims to estab-
lish principles and techniques for air navigation, promoting safe,
regular, economical, and efficient air transport. The Chicago
Convention primarily focuses on regulating international civil
aviation, ensuring its orderly development and safety through de-
fined principles and procedures, including standards for airspace
sovereignty, aircraft registration, airworthiness, and aviation se-
curity. Conversely, the IMO Convention tackles various aspects of
international maritime transportation, spanning safety, security,
environmental protection, and shipping efficiency. Despite be-
ing specialized agencies of the United Nations, both ICAO and
IMO face the challenge of accommodating diverse interests and
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viewpoints of their member states without the autonomy enjoyed
by the private sector. Nonetheless, both organizations have con-
sistently served the international community in facilitating world
trade and commerce within their respective domains. This arti-
cle discusses details of comparison and contrasts between ICAO,
IMO, and air law and maritime law in their treaty settings.

Key words: ICAO; IMO; Chicago Convention; IMO Conven-
tion; aviation safety; maritime safety; air law; maritime law.
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I. INTRODUCTION

The semantics and philosophy of air law and maritime law re-
flect both similarities as well as differences. This is partly because
the two treaties establishing the International Civil Aviation Or-
ganization (ICAO) and The International Maritime Organization
(IMO), although established by their respective treaties, show dif-
ferences both structurally and in substance as well as in principles
that comport with the different nature of each mode of transport.
The principles of air transport, according to the Convention on
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International Civil Aviation (Chicago Convention),' base their
philosophy on a post-World War II mindset, which recognizes
that aviation should develop in a manner so as to “create and
preserve friendship and understanding among the people of the
world,” by avoiding conflict and promoting cooperation among
states to achieve safe and orderly air transport with equality of
opportunity and by being operated soundly and economically.?
Within these broad parameters, ICAO has been assigned aims
and objectives to advance the principles and methodologies of
international air navigation while fostering the planning and
advancement of international air transportation so that the Or-
ganization can: ensure the secure and systematic expansion of
international civil aviation worldwide; promote the advancement
of aircraft design and operation for peaceful objectives; stimulate
the establishment of air routes, airports, and air navigation infra-
structure for international civil aviation; fulfill the global popula-
tion’s requirements for safe, regular, efficient, and cost-effective
air travel; prevent economic inefficiency resulting from unfair
competition; guarantee that the rights of contracting States are
fully upheld and that each contracting nation has an equitable
opportunity to operate international air carriers; eliminate dis-
crimination among contracting nations; enhance flight safety in
international air navigation; and encourage the comprehensive
development of all facets of international civil aeronautics.’
Maritime transport is based on principles contained in multi-
ple treaties that require IMO to ensure safety at sea by instituting
and enforcing regulations and standards that improve the safety
of maritime activities, encompassing ship construction, equip-
ment, and operations.* In its efforts to safeguard the marine en-
vironment, IMO focuses on minimizing the ecological impact of
maritime operations by tackling issues like oil spills, air emissions,
and the proper disposal of ship-generated waste.’Furthermore,
IMO must optimize navigational safety and efficiency by pursu-
ing initiatives such as the creation of maritime traffic manage-
ment systems and the establishment of guidelines to facilitate safe
navigation.’ In promoting seamless international maritime trade,

1 Convention on International Civil Aviation, Dec. 7, 1944, 15 U.N.T.S. 295.
2 Id.
3 Id. art. 44.

+ Int’l Maritime Org., Convention on the International Maritime Organization, IMO,
https://www.imo.org/en/About/Conventions/Pages/Convention-on-the-Inter-
national-Maritime-Organization.aspx [https://perma.cc/5]DA-VAIN].

5 Id.

6 Jd.
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IMO sets forth regulations that establish uniform standards and
procedures for ports, shipping entities, and maritime authorities.”

Another key aspect of IMO’s function is to address threats to
maritime security, including piracy, terrorism, and smuggling as
a priority for IMO, which implements measures to bolster security
in maritime transportation.® IMO ensures the implementation
and enforcement of global maritime regulations through mecha-
nisms such as port state control, oversight by flag states, and fos-
tering international collaboration.’ Supporting the development
of international legal frameworks, conventions, and agreements
is a key role of IMO, covering various aspects of maritime law,
such as liability and compensation for accidents and pollution
incidents.'

A. Basic DIFFERENCES

Arguably, the most fundamental difference between commer-
cial air transport and maritime transport is that, whereas the
former requires that no scheduled international air service may
be operated over or into the territory of a contracting State, ex-
cept with the special permission or other authorization of that
State, and in accordance with the terms of such permission or
authorization," no such prior permission is required for com-
mercial maritime transport to enter into the territorial waters
of a State."” Maritime transport is anchored on freedom of the
seas on the principle of “Mare Liberum”—a Latin phrase mean-
ing “The Free Sea.”” It served as the title of a renowned publica-

7 Id.

8 Int’'1Maritime Org., Maritime Security and Piracy, IMO, https:/ /www.imo.org/en/
ourwork/security/pages/maritimesecurity.aspx [https://perma.cc/R236-WZYL].

9 Id.

10 Int’l Maritime Org., Liability and compensation, IMO, https://www.imo.
org/en/ourwork/legal/pages/liabilityandcompensation.aspx [https://perma.
cc/9KbH4-VKR9I].

11 Chicago Convention, supra note 1, at 300.

12 Article 17 of The United Nations Convention on the Law of the Sea (UNC-
LOS) provides that ships of all States, whether coastal or land-locked, enjoy the right
of innocent passage through the territorial sea. Innocent passage, as per Article 18
means navigation through the territorial sea for the purpose of: traversing that sea
without entering internal waters or calling at a roadstead or port facility outside
internal waters; or proceeding to or from internal waters or a call at such roadstead
or port facility. The words, “proceeding to . . . internal waters,” can be regarded
as not requiring the stringent standards of permission or authorization obtained
through prior negotiation as required in market access in air transport in Article 6
of the Chicago Convention. See U.N. Convention on the Law of the Sea, opened for
signature, Dec. 10, 1982, 1833 U.N.T.S. 30 (entered into force Nov. 16, 1994).

13 Huco Grotius, THE FREE Ska xi (1990).
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tion penned by the Dutch legal scholar and philosopher Hugo
Grotius in 1609." In this treatise, Grotius put forth the notion of
unrestricted access to the oceans, contending that they should
be open and available to all nations for trading and navigation
purposes, devoid of any impediments or exclusive dominance by
individual states.”

Grotius’s arguments countered the prevailing idea of “mare
clausum” or the “closed sea,” which recognized that nations could
assert control over specific maritime territories and restrict for-
eign vessel passage.'® Instead, he advocated for the principle of
“mare liberum,” positing that the seas constituted international
territory and should be freely accessible for navigation and com-
merce by all nations.”” This seminal work by Grotius laid the
groundwork for contemporary international maritime law and
played a pivotal role in shaping the concept of freedom of navi-
gation. This principle remains a cornerstone in modern interna-
tional relations and maritime legal frameworks.

This fundamental distinction between air law and maritime
law is purely applicable to territorial access into a State and com-
mercial rights to carry passengers or cargo into and out of a State
as both aircraft and ships typically need permission (from a pro-
cedural standpoint) from the State to unload passengers or cargo
within its territory. This permission is usually obtained by follow-
ing specific procedures, which involve obtaining approval from
port authorities, submitting required paperwork, and adhering
to customs, immigration, and health protocols. Notwithstanding
the above, States possess the sovereign right to govern access to
their territories, which includes managing the offloading of pas-
sengers and goods. This control is essential for maintaining se-
curity, safety, public health, and immigration standards. Aircraft
and vessels are obligated to abide by the rules and regulations of
the port state, which may involve acquiring permits or licenses re-
lated to cargo handling, customs formalities, and environmental
safeguards.

4 Id.

15 ]d. at 10.

16 Jd. at xv.

17 Id.

18 See Chicago Convention, supra note 1, at 316-319; See U.N. Convention on
the Law of the Sea, supranote 12, at 109. Both the Chicago Convention and UNC-
LOS have specific requirements: Article 11 of The Chicago Convention requires
that, subject to the provisions of the Convention, the laws and regulations of a
Contracting State relating to the admission to or departure from its territory of air-
craft engaged in international air navigation, or to the operation and navigation
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Failure to secure proper authorization or comply with State
regulations can lead to penalties, financial sanctions, operational
delays, or even the detention of the aircraft or vessel as the case
may be.” Therefore, airline and ship operators must ensure they
obtain all necessary permissions and fulfill clearance require-
ments before discharging passengers or cargo in a foreign State.

B. BaAsSIC SIMILARITIES

Both air transport and maritime transport permit innocent
passage, i.e. the right to traverse territorial airspace and territo-
rial waters without the need for prior authorization or permission
from the grantor State. At air law, this is called the first freedom
of the air, which grants an aircraft the right to fly over the terri-
tory of a State without the need for prior permission, subject to
any special prohibition that a State may impose.*

At maritime law, the right of innocent passage is granted by the
United Nations Convention on the Law of the Sea (UNCLOS),
which was ratified in 1982 and came into effect in 1994.2! UNC-
LOS serves as the legal framework governing the utilization of
the world’s oceans and seas.?

Within UNCLOS, there are clauses outlining the concept of
innocent passage for ships traversing territorial seas. These seas
encompass the waters adjacent to a coastal nation’s territory,
stretching up to twelve nautical miles from the coastal state’s
baseline.* According to the Convention, foreign vessels, whether

of such aircraft while within its territory, shall be applied to the aircraft of all con-
tracting States without distinction as to nationality, and shall be complied with by
such aircraft upon entering or departing from or while within the territory of that
State. Article 19 of UNCLOS lays down several conditions precluding prohibited
activity stating that passage is innocent so long as it is not prejudicial to the peace,
good order, or security of the coastal State. See Chicago Convention, supra note 1,
at 304; U.N. Convention on the Law of the Sea, supra note 12, at 31.

19 See U.N. Convention on the Law of the Sea, supra note 12, at 109-111 (outlining
repercussions by State for violations); Chicago Convention, supra note 1, at 354.

20 The First Freedom of the Air is the right or privilege, in respect of scheduled
international air services, granted by one State to another State or States to fly
across its territory without landing (also known as a First Freedom Right). The
Second Freedom of the Air is the right or privilege, in respect of scheduled inter-
national air services, granted by one State to another State or States to land in its
territory for non-traffic purposes (also known as a Second Freedom Right).
See Int’l Civil Aviation Org., Freedoms of the Air, ICAO, https://www.icao.int/pages/
freedomsair.aspx [https://perma.cc/YoPS-MB6X].

21 U.N. Convention on the Law of the Sea, supra note 3, at 30.

22 See id. at 25.

23 Seeid. at 27.
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commercial or non-commercial, are entitled to innocent passage
through these territorial waters.*

The term “innocent passage” denotes the transit of ships
through territorial waters in a manner that does not jeopardize
the peace, order, or security of the coastal state.” This entails
passing through without engaging in activities like fishing, mili-
tary exercises, or surveys without explicit permission.* Article 17
of UNCLOS provides that “subject to the Convention, ships of all
States, whether coastal or land-locked, enjoy the right of innocent
passage through the territorial sea.”” Article 18 defines innocent
passage as “navigation through the territorial sea for the purpose
of traversing that sea without entering internal waters or calling
at a roadstead or port facility outside internal waters; or proceed-
ing to or from internal waters or a call at such roadstead or port
facility.”®® Article 19 states inter alia that passage is innocent so
long as it is not prejudicial to the peace, good order or security of
the coastal State.*

Consequently, under UNCLOS, ships typically do not require
specific authorization or consent to navigate through the territo-
rial waters of foreign nations, provided they abide by the princi-
ples of innocent passage.” Nevertheless, coastal states retain the
authority to establish regulations and prerequisites for navigation
within their territorial seas, including rules pertaining to naviga-
tion safety and environmental protection.”

II. HISTORY OF THE TREATIES

A. Tur CHicAGo CONVENTION

The current regulatory structure of commercial aviation com-
menced with the Chicago Conference, held from November
1 to December 7, 1944, which commenced with the delivery of
a message from the President of the United States.”® President

24 See id. at 33-35.

% Jd. at 31.

26 Jd.

27 Jd. at 30.

28 Id.

29 Jd. at 31; see also U.N. Convention on the Law of the Sea, supra note 12.
https://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.
pdf [https://perma.cc/Z4YS-GGZL].

3 U.N. Convention on the Law of the Sea, supra note 12, at 30.

31 Jd. at 31-32.

32 See International Civil Aviation Conference, Proceedings of the International
Civil Aviation Conference, at 42—43 (Nov. 1-Dec. 7, 1944).
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Roosevelt, referencing the Paris Conference of 1919 aimed at
facilitating air traffic across Europe, which unfortunately faced
prolonged delays in implementation, expressed:

I do not believe that the world of today can afford to wait several
years for its air communications. There is no reason why it should.
Increasingly, the airplanes will be in existence. When either the
German or the Japanese enemy is defeated, transport plans should
be available for release from military work in numbers sufficient
to make a beginning. When both enemies have been defeated,
they should be available in quantity. Every country has its airports
and trained pilots; and practically every country knows how to
organize air lines. ... You are fortunate in having before you one
of the great lessons of history. Some centuries ago, an attempt was
made to build great empires based on domination of great sea
areas. The lords of these areas tried to close these seas to some,
and to offer access to others, and thereby enrich themselves and
extend their power. This led directly to a number of wars both in
the Eastern and Western Hemispheres. We do not need to make
that mistake again. I hope you will not dally with the thought of
creating great blocs of closed air, thereby tracing the in the sky
the conditions of future wars. I know you will see to it that the air
which God gave to everyone shall not become the means of domi-
nation over anyone....”

President Roosevelt emphasized the importance of avoiding
protectionist policies and preventing one nation from exerting
dominance over others.* This directive has since posed a persis-
tent challenge for regulators, who grapple with how to prevent
domination by one state without resorting to protectionism. The
ongoing quest for a delicate balance between these objectives re-
mains a central focus of discussions in this paper.

Adolf A. Berle Jr., the Conference Chairman, echoed the Presi-
dent’s sentiments, highlighting the collective responsibility of na-
tions in ensuring the accessibility of air travel for humanity.”* He
underscored that the air is a shared resource, accessible to all
nations, offering a means of global connection if a cooperative
framework can be established and maintained.*

During the Conference, the United States advocated for a co-
operative approach to air usage, likening it to the common use of

3 ]d.

3 Jd. at 43.

% Id.

36 See International Civil Aviation Conference, Proceedings of the International
Civil Aviation Conference, at 42—43 (Nov. 1-Dec. 7, 1944).
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the sea.”” However, it acknowledged that unlike the sea, airspace
is subject to the sovereignty of the nations it traverses.” Thus, the
United States proposed that nations should collaborate to ensure
the beneficial use of airspace for the greater good of humanity.*
It emphasized the principle of sovereignty over national airspace
while advocating for reciprocal exchange of air traffic rights be-
tween friendly nations.”” The United States asserted that while
nations maintain sovereignty over their airspace, this right should
be balanced with the promotion of friendly international rela-
tions and the facilitation of communication and trade between
states, without resorting to discriminatory measures.*

The United States made it clear that it expected reciprocal ex-
change of air traffic rights among nations. Their stance was ar-
ticulated in the statement: “The United States believes that, while
fully respecting sovereignty rights, we should operate on the prin-
ciple of mutual exchange of necessary privileges and permissions,
which friendly nations are entitled to from each other.™

According to the United States, the ability to communicate
via air with friendly nations wasn’t an unrestricted right to travel
anywhere globally.*” They argued that air traffic differed signifi-
cantly from maritime traffic, where commercial activities could
be detached from the country of origin of the ship.** Air routes,
in their view, were akin to railway lines, facilitating the establish-
ment of consistent traffic flow and economic connections between
countries.”” The United States asserted that the scope of the Chi-
cago Conference should be limited to adopting a convention that
would facilitate communication between states, emphasizing that
it was premature to expand beyond this concept.*’

During the Chicago Conference in 1944, the United States
proposed a comprehensive agreement aimed at ensuring unre-
stricted commercial landing rights worldwide for all airlines."”
They argued that both air and sea routes were natural conduits

37 Id.

38 Jd. at 55.

3 Id.

10 Jd.

4 See International Civil Aviation Conference, Proceedings of the International
Civil Aviation Conference, at 42—43 (Nov. 1-Dec. 7, 1944).

2 Id.

8 Jd. at57.

“Id,

% Id.

46 Id.

47 See International Civil Aviation Conference, Proceedings of the International
Civil Aviation Conference, at 55 (Nov. 1-Dec. 7, 1944).
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accessible to all humanity, but while the use of the sea was largely
unencumbered, air travel fell under the sovereignty of nations
traversed.*® Therefore, the United States advocated for coopera-
tive arrangements among nations to maximize the benefit of air
travel for global welfare.*

The United Kingdom presented a perspective emphasizing the
need to balance national interests with promoting efficiency and
enterprise in air services.” They suggested that fostering compe-
tition, rather than relying on subsidies, would lead to economic
viability in civil aviation, thereby alleviating financial burdens on
taxpayers.” This approach aimed to support the growth of air ser-
vices while ensuring fair opportunities for all states in air traffic.”

India, while acknowledging the importance of rational devel-
opment and the inherent right of each State to airspace freedom,
advocated for a universal reciprocal approach to granting com-
mercial air traffic rights.”® They argued that negotiations on such
rights should occur on a multilateral basis rather than through
bilateral agreements.”* India proposed the establishment of an
authority to regulate these freedoms, ensuring equitable treat-
ment for both powerful and smaller nations and safeguarding
the interests of the people.”

It is crucial to emphasize that the Chicago Convention’s pri-
mary focus lies in addressing the global populace’s need for cost-
effective air transportation while preventing inefficiencies due
to unfair competition and ensuring equitable opportunities for
all states to operate air services.” To achieve this objective, the
Convention, facilitated by ICAO, must carefully consider the eco-
nomic implications associated with the operation of international
air services by commercial airlines worldwide, especially those be-
longing to ICAO member states.

During the inaugural session of the Interim Council of the
Provisional International Civil Aviation Organization (PICAO) in
August 1945, Hon. C.D. Howe, Canada’s Minister of Reconstruc-
tion, expressed Canada’s belief in the necessity of greater freedom

48 Jd.

49 Jd. at 56.

50 Jd. at 65.

51 Id.

52 Jd.

53 See International Civil Aviation Conference, Proceedings of the International
Civil Aviation Conference, at 76 (Nov. 1-Dec. 7, 1944).

54 Id.

55 Id.

5 See Chicago Convention, supra note 1, at 326.
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for the development of international air transport within a frame-
work that ensures equal opportunities and rewards efficiency.”’

Similarly, Dr. Edward Warner, the United States’ representative
(later becoming the first President of the ICAO Council), high-
lighted the primary goal of civil aviation to facilitate international
harmony.”® He stressed the importance of making air travel safer,
more reliable, and enjoyable, while also emphasizing its role in
fostering understanding and communication between nations.”
Warner underscored civil aviation’s significance in bringing peo-
ple together and promoting global understanding, portraying it
as a social imperative rather than solely an economic consider-
ation.” Through their statements, both Minister Howe and Dr.
Warner conveyed the international community’s perspective on
aviation at that time.

Despite the foundational principles of civil aviation being
rooted in notions of equal opportunity and social necessity rather
than solely economic motives, the American perspective at the
Conference, particularly regarding market access and air traffic
rights, diverged significantly.”” Adolf Berle, then Assistant Sec-
retary of State, articulated this viewpoint, emphasizing the pro-
found impact aviation could have on American foreign interests
and policy, including territorial defense and commercial trans-
portation. This perspective extended beyond viewing air trans-
port solely as a social need based on equality of opportunity.®

The First Interim Assembly of PICAO convened in May 1946,
setting the stage for addressing the issues that led to the provi-
sions of the Chicago Convention.” Following this assembly, PI-
CAO tasked a group of experts known as Commission 3 with
drafting a multilateral agreement on commercial aircraft rights,
resulting in the Draft Multilateral Agreement on Commercial
Rights.”* This draft encompassed three key elements: granting
commercial operation rights to traffic centers serving each state’s
international traffic, regulatory provisions to prevent abuse, and

57 PICAO Documents, Montreal, 1945, Volume 1, Doc 1, at 3.

58 Id.

5 Id.

60 JId.

61 DAvID MACKENZIE, ICAO: A HISTORY OF THE INTERNATIONAL CIVIL AVIATION ORGAN-
1ZATION 3 (University of Toronto Press, 2010).

62 See id.

63 JCAO Doc. 1825, EC/52 at 1 (1946).

64 Jd.
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a mechanism for settling disputes between contracting states
through arbitration.®

While the draft agreement garnered unanimous agreement
on most provisions, disagreements arose regarding routes, air-
ports, and capacity.®® Commission 3 also examined the distinc-
tion between scheduled and non-scheduled air services, leading
to further discussions at the 17th Session of the ICAO Council
in 1952.% During this session, the Air Transport Committee re-
viewed a Secretariat study on regulations in international non-
scheduled aviation, revealing diverse national policies regarding
permissions for foreign non-scheduled aircraft.*®

The Committee also addressed interpretations of Article 5 of
the Chicago Convention, particularly regarding the freedom to
load and unload passengers or goods not carried for hire, and
the right of states to require landing.” Additionally, considera-
tions were made regarding the application of the convention to
state aircraft and the implications for civilian state aircraft. These
discussions highlighted the complexities surrounding interna-
tional air regulations and underscored the need for comprehen-
sive agreements to address various operational and regulatory
aspects of civil aviation.™

During its Fifteenth Session on March 28, 1952, the ICAO
Council adopted an analysis incorporating various perspectives,
alongside a definitive report addressed to Contracting States re-
garding scheduled international air services, as outlined in Article
6 of the Chicago Convention.” This report clarified that a sched-
uled international air service necessitates a series of flights, with
a single flight alone insufficient to meet this criteria.”? Article 6
mandates that such a series of flights traverse the airspace of mul-
tiple states and be conducted by aircraft transporting passengers,
cargo, or mail for payment.” Additionally, the service must oper-
ate between the same two or more points, either according to a

6 Views of Commission No. 3, Doc.4023, A-1 -P/3, at 23-26 (Apr. 1, 1947).

6 See ICAO Working Paper No. AT-WP/295, at 5 (Dec. 15, 1952).

67 See id.

68 Id.

6 JCAO Working Paper No. AT-WP /296, at 9 (Dec. 15, 1952).

70 See id.

7t The ICAO Assembly, at its Second Session held in Geneva in June 1948,
adopted Resolution A2-18 which called for the adoption by the Council of a defini-
tion of “scheduled international air service.” See Resolutions and Recommendations of
the Assembly, Res. A2-18, at 79-80, ICAO Doc. 7670 (1956).

72 ]d.; See Int’l Civil Aviation Org. [ICAO], Definition of a Scheduled International
Air Service, at 3, ICAO Doc. 7278-C/841 (1952).

3 Id.
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published timetable or with a frequency that denotes a systematic
series.” The term “remuneration” within this provision holds the
same interpretation as outlined in Article 5 of the Convention.

Amidst the divergence between the “free market” stance of the
United States and the more cautious approach of the United King-
dom, a bilateral agreement known as “Bermuda 1” was forged
in 1946.” This agreement served as a compromise, embodying
a middle ground between the philosophies of the two nations
that had clashed during the Chicago Conference. Bermuda 1 was
characterized by its stringent pricing regulations and liberal ca-
pacity arrangements and route designations.

In this agreement, the United States conceded by withdrawing
its objection to the international regulation of fares and agreeing
that the primary responsibility for setting fares should rest with the
International Air Transport Association (IATA).” Conversely, the
United Kingdom shifted from its previous stance advocating for
capacity regulation, acknowledging that airlines should have the
discretion to regulate capacity by determining flight frequency on
specific routes, albeit subject to government oversight.”

Numerous other nations adopted the Bermuda model in their
air services agreements for nearly three decades following its es-
tablishment.” While one advantage of this model was recognized
as the IATA tariff-setting clause, which achieved a form of mul-
tilateralism through bilateralism, a major drawback was that it
provided governments with a basis to formulate overly restrictive
civil aviation policies, occasionally leading to the withdrawal of
air traffic rights enjoyed by airlines.”

As anticipated, Bermuda 1 eventually collapsed after three
decades due to these shortcomings.*” The first ICAO Assembly
in 1947 continued the work initiated by PICAO on developing a

™ ]d.

5 Air Services Agreement between the Government of the United States of
America and the Government of the United Kingdom of Great Britain and North-
ern Ireland, Feb. 11, 1946, 60 Stat. 1499 (1946).

6 Id.

7 Id.

8 Id. at 1504.

™ Id.

8 The “Bermuda II” Agreement, which was signed in 1977, contained a sys-
tem of multiple designation of airlines by one State and other liberal provisions
that toned down the harshness of capacity and route designation of its predeces-
sor. See Agreement Between the Government of the United States of America and
the Government of the United Kingdom of Great Britain and Northern Ireland
Concerning Air Services, July 23, 1977, U.S.-Gr. Brit., 28 U.S.T. 5368 [hereinafter
Bermuda II].
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Multilateral Agreement on Commercial Rights in International
Civil Air Transport.” During this assembly, the United King-
dom advocated for certain general principles to govern route
agreements,** while the US Government expressed concerns about
disorder in operating frequencies, capacity, route exchanges, and
fifth freedom traffic rights on a general multilateral basis.*

At the Assembly, the Canadian delegate articulated the ration-
ale behind seeking multilateralism in air services, emphasizing the
importance of creating conditions that all nations wishing to fly
could utilize, thereby preventing discrimination and potential con-
flicts.** They emphasized that the objective wasn’t merely to achieve
uniformity, although desirable, but rather to establish conditions
accessible to all nations interested in aviation.* These conditions
would ensure transparency regarding opportunities and chal-
lenges, preventing discrimination between nations and the grant-
ing of privileges that wouldn’t be equally extended to others.*® This
approach aimed to mitigate friction and potential conflicts that
could escalate into war, emphasizing the pursuit of multilateralism
beyond mere uniformity.*” Conversely, the delegate of Peru under-
scored the challenges posed by differing levels of development and
aeronautical potential among nations, highlighting the complexi-
ties of achieving absolute and universal multilateral agreements:

The multilateral agreement is a high ideal for which we have al-
ready fought and must continue to fight, but a firm fighting spirit
should not allow eagerness to obscure reality. The latter, as we
Peruvians see it, places grave difficulties in the way of an absolute
and universal multilateral agreement. Those difficulties emanate
from the different stages of development in commercial aviation
among various nations, from the different aeronautical potential
of each country, from the variations found when considering each
country in international air transport, according to its climatic or
geographical conditions and lastly, what is more important, the
substantial differences between the countries already in commer-
cial aeronautics, and these countries, such as ours, which can only
look to the future.*®

81 Int’l Civil Aviation Org. [ICAO], Discussions of Commission No. 3 of the First
Assembly, ICAO Doc 4510, A1-EC/72 (1947).

82 Id. at 12-13.

8 Jd. at 23.

8t Jd. at 35.

8 Id.

8 Id.

87 Int’l Civil Aviation Org. [ICAO], Discussions of Commission No. 3 of the First
Assembly, ICAO Doc 4510, A1-EC/72 (1947).

88 Jd. at 45—46.
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Conversely, the delegate of Peru presented the perspectives of
the developing world, acknowledging the significance of a mul-
tilateral agreement while highlighting the practical challenges it
posed.* These challenges stemmed from varying stages of devel-
opment and aeronautical potential among nations, as well as cli-
matic and geographical conditions influencing international air
transport.” Additionally, substantial disparities existed between
countries already established in commercial aviation and those,
like Peru, with aspirations for future development.”

The ICAO Assembly, during its Second Session in Geneva in
June 1948, adopted Resolution A2-16, urging further action on
a Multilateral Agreement on Commercial Rights and encourag-
ing Contracting States to study and consider the aforementioned
elements.”

Subsequently, due to the inability to reach a multilateral agree-
ment on uniformity in awarding air traffic rights, two agreements
emerged. The Transit or Two Freedoms Agreement, signed by
thirty-two States, allowed aircraft to fly across or land in each
other’s territories for non-traffic purposes without specific per-
mission.” The Five Freedoms or Transport Agreement, signed by
twenty States, granted carriers the five freedoms of the air, facili-
tating free operation in each other’s territories.”

States not party to these agreements were required to enter
into bilateral air services agreements for commercial operations

89 ]d
0 d.
91 JId

92 Int’l Civil Aviation Org. [ICAO], Resolutions and Recommendations of the Assem-
bly, Res. A2-16, at 78, ICAO Doc. 7670 (1956).

9 International Air Transit Agreement, opened for signature, Dec. 7, 1944,
84 UN.TS. 389-390, https://treaties.un.org/doc/Publication/UNTS/Vol-
ume %2084 /volume-84-11-252-English.pdf [https://perma.cc/D4KT-H73Z].

9 There are three other freedoms of the air that have been added since the
Chicago Convention was signed: The Sixth Freedom provides that an airline has
the right to carry traffic between two foreign States via its own State or registry.
This freedom can also be considered a combination of third and fourth freedoms
secured by the State of registry from two different States producing the same
effect as the fifth freedom vis a vis both foreign States; The Seventh Freedom
allows an airline operating air services entirely outside the territory of its State of
registry, to fly into the territory of another State and there discharge, or take on,
traffic coming from, or destined for, a third State or States; and, the Eighth Free-
dom is Cabotage, as referred to in Article 7 of the Chicago Convention. See Free-
doms of the Air, ICAO, https://www.icao.int/pages/freedomsair.aspx [https://
perma.cc/DIKD-QCOB]; Chicago Convention, supra note 1, at 300 (“consecutive
cabotage”).
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involving passenger, mail, and cargo transportation.” Addition-
ally, cabotage was addressed in Article 7 of the Convention, which
states that every State that is a party to The Convention retains
the authority to deny entry to aircraft from other signatory States
intending to embark or disembark passengers, mail, or cargo
for compensation and bound for another location within its bor-
ders.” Each participating State also commits to refraining from
making agreements that exclusively confer such privileges to an-
other State or its airlines, and pledges not to secure such exclu-
sive rights from any other State.”’

The Convention’s preamble underscores aviation’s potential
to foster peace and understanding among nations, highlighting
the importance of safeguarding against its abuse, which could
threaten general security.” The interpretation of “general secu-
rity” encompasses a wide range of concerns, including social in-
justice and threats to commercial expediency facilitated by civil
aviation.

In 1947, the First Amendment centered on the financial aspects
of ICAO and clarified procedures for altering the Convention.
The Second Amendment, in 1959, prioritized safety concerns, par-
ticularly in establishing standards and regulations for air naviga-
tion and traffic control. Three years later, the Third Amendment
further honed safety protocols, including provisions for aircraft
certification and airworthiness. By 1967, the Fourth Amendment
introduced alterations to ICAO’s financing and organizational
structure. The Fifth Amendment in 1984 expanded provisions
regarding aviation security to address evolving threats. Environ-
mental considerations took precedence in the Sixth Amendment
of 1995, with measures to mitigate noise and emissions. In 2001,
the Seventh Amendment embraced new technologies for air navi-
gation and communication. Responding to the aftermath of the
September 11 attacks, the Eighth Amendment of 2003 concen-
trated on enhancing security measures.”” The Ninth Amendment
of 2006 continued to refine provisions related to aviation safety
and security. Finally, in 2007, the Tenth Amendment tackled is-

9% See Int’l Civil Aviation Org., Chicago Conference Introduction, ICAO,
https://www.icao.int/ChicagoConference/Pages/chicago-conference-introduc-
tion.aspx [https://perma.cc/K6G6-X29V].

9%  Chicago Convention, supra note 1, art. 7.

97 Id.

9% Jd. 61 Stat. at 1180.

9% International Maritime Organization, Maritime Security, IMO, https://www.
imo.org/en/OurWork/Security/Pages/GuideMaritimeSecurityDefault.aspx
[https://perma.cc/JW4E-QLAP].
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sues concerning international air transport facilitation, includ-
ing passenger and cargo security procedures. These amendments
collectively underscore ongoing endeavors to uphold the safety,
security, and efficiency of global civil aviation, consistent with the
principles outlined in the Chicago Convention.

At the time this article was being written, there were 193 States
that had either signed or otherwise agreed to the Chicago Con-
vention, automatically granting them membership status in
ICAO." However, back in 1944, only fifty-two countries had rati-
fied the Convention, comprising roughly 27% of the current to-
tal."”! Throughout the years, the Convention has maintained its
original integrity without undergoing any substantial alterations
or revisions at diplomatic conferences outside the ICAO Assem-
bly, although a few superficial adjustments have been made.'”
Specifically, three amendments pertaining to articles such as Ar-
ticle 3 bis, Article 83 bis, Article 50(a), and Article 56 were en-
forced between 1995 and 1998.'%

It must be noted that from time to time, the Council of ICAO
adopts amendments to Standards and Recommended Practices
of the 19 Annexes to the Chicago Convention. However, these
are not amendments per se to the main provisions of the treaty.'”*
A discussion on how these Annexes are developed and adopted
will follow.

100 See The History of ICA and the Chicago Convention, supra note 2.

w1 I4.

102 JCAO Working Paper No. A36-WP /284, at 2 (Nov. 21, 2007).

103 Protocol Relating to an Amendment to the Convention on International
Civil Aviation, Article 56, Oct. 6, 1989, https://www.icao.int/secretariat/legal/
List%200f%20Parties/56_1989_EN.pdf [https://perma.cc/8PIR-Y433]; Protocol
Relating to an Amendment to the Convention on International Civil Aviation, Arti-
cle 50(a), Oct. 26, 1990, https://www.icao.int/secretariat/legal/List%200f%Z20
Parties/50a_1990_EN.pdf [https://perma.cc/S24Y-AJUL]; Protocol Relating to
an Amendment to the Convention on International Civil Aviation, Article 3 bis,
May 10, 1984 (entered into force Oct. 1, 1998), 2122 U.N.T.S. 337, https://www.
icao.int/secretariat/legal /Administrative % 20Packages/3bis_en.pdf. [https://
perma.cc/XSN7-DA74]; Protocol Relating to an Amendment to the Convention
on International Civil Aviation, Article 83 bis, (entered into force June 20, 1997),
2122 U.N.TS. 321, https://www.icao.int/secretariat/legal/Documents/83bis_
EN.pdf [https://perma.cc/WV4Z-H6CQ].

104 The Annexes are referred to in Article 54 (1) of the Chicago Convention
identifies a mandatory function of the Council of ICAO as adopting, in accord-
ance with the provisions of Chapter VI of the Chicago Convention international
standards and recommended practices and recommended practices and for con-
venience, designating them as Annexes to the Convention; and notifying all con-
tracting States of the action taken. See Chicago Convention, supranote 1, art. 51(1).
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B. CONVENTION ON THE INTERNATIONAL MARITIME ORGANIZATION

Throughout the ages, the importance of worldwide coopera-
tion in maritime affairs has been widely recognized. This col-
laboration has been evident in enduring maritime traditions like
ships seeking shelter in foreign ports during harsh weather and
providing aid to distressed vessels, irrespective of their origin.'”

In 1889, a global gathering in Washington, D.C., USA, discussed
the possibility of forming a lasting international organization to
cater to the needs of the shipping sector.'”® This suggestion arose
after the formation of several other global bodies, including the
International Telegraph (now Telecommunications) Union in
1865, the International (now World) Meteorological Organiza-
tion in 1873, and the Universal Postal Union in 1874.17

Nevertheless, the idea of establishing such a maritime entity was
rejected. The assembly concluded that “for the present the estab-
lishment of a permanent international maritime commission is
not considered expedient.”’”® While not explicitly stated, this deci-
sion was driven by the industry’s reluctance to accept any attempts
to regulate its activities and limit its commercial independence.'”

In 1945, the United Nations was founded, marking the begin-
ning of various international organizations dedicated to specific
areas of interest."” The International Civil Aviation Organization
(ICAO) was established in 1944, followed by the Food and Agri-
culture Organization (FAO) and the United Nations Educational,
Scientific and Cultural Organization (UNESCO) in 1945, and
the World Health Organization (WHO) in 1947.""" These organi-
zations were all integrated into the United Nations framework. In
1948, efforts were made to create a similar organization focusing
on maritime issues.'?

The Geneva conference of 1948, held in February, concluded
with the adoption of the Convention establishing the Inter-
Governmental Maritime Consultative Organization (IMCO) on
March 6, 1948. (later renamed the International Maritime Or-
ganization (IMO) in 1982)."

105 Convention on the International Maritime Organization, supra note 4.
106 [d.
107 Id.
108 I .
109 Jd.
110 Convention on the International Maritime Organization, supra note 4.
111 Id
1z Jd.
113 Id
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The goals of the newly formed organization were succinctly
delineated in Article 1 of the treaty as promoting collaboration
between governments on regulatory frameworks and practices
regarding various technical aspects of international trade ship-
ping, while advocating for the adoption of optimal standards
for maritime safety and navigational efficiency; encouraging the
removal of discriminatory measures and unnecessary restric-
tions imposed by governments on international trade shipping,
thereby promoting equal access to shipping services worldwide.
It was highlighted that government support for national shipping
development and security, as long as it did not aim to restrict the
participation of ships from different flags in global trade, would
not be considered discriminatory. Other goals were: empowering
the organization to investigate issues related to unfair restrictive
practices carried out by shipping companies, as detailed in au-
thorizing the Organization to address any shipping-related issues
referred to it by any United Nations body or specialized agency;
facilitating the exchange of information among governments
concerning matters under consideration by the Organization.'*

The 1948 Convention did not address marine pollution or en-
vironmental concerns, which are now among the primary focuses
of IMO."” References to maritime safety were minimal, briefly
mentioned at the end of Article 1 paragraph (a).""° The Conven-
tion mainly emphasized economic initiatives aimed at promoting
“freedom” and ending “discrimination.”"” Paragraphs (b) and (c)
raised concerns among several governments, who saw promises to
establish “a world without discrimination” and to combat “unfair
restrictive practices” as potential interference in free enterprise.'®

IMO’s duties are intended to be consultative and advisory.'”
Article 3 (b) specified that, to achieve the goals outlined in Ar-
ticle 1, IMO should “assist in the drafting of conventions, agree-
ments, or other suitable instruments, and recommend them to
governments and intergovernmental organizations, and con-
vene necessary conferences.”* IMO itself was not authorized to
ratify treaties. Article 1 (c) outlined that IMO should “establish

114 Id.
us 4.
116 Convention on the International Maritime Organization, supra note 4.
n7 g,
18 Jd.
119 [d.
120 .
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mechanisms for consultation among Members and facilitate the
exchange of information among governments.”*'

It was foreseen in 1948 that Article 1 (b) might provoke contro-
versy, as Article 3 outlined a procedure for addressing issues related
to unfair restrictive practices by shipping companies.'** It stated:

When, in the opinion of the Organization, any matter concerning
unfair restrictive practices by shipping concerns is incapable of
settlement through the normal processes of international ship-
ping business, or has in fact so proved, and provided it shall first
have been the subject of direct negotiations between the Mem-
bers concerned, the Organization shall, at the request of those
Members, consider the matter.'?®

During the 1960s, there was a surge in the number of newly
independent nations with maritime interests, prompting an en-
largement of IMO’s membership.”** In September 1964, at the
2nd Extraordinary Session of the Assembly, an amendment to
IMO Convention was approved, enlarging the Council to accom-
modate eighteen seats.'”

While the primary maritime powers retained six seats each, a
category was introduced to ensure representation from countries
with specialized interests in maritime transport or navigation.'*
This category comprised six Member States, diversifying repre-
sentation across various geographical regions.

The revisions made in 1965, effective from 1968, were note-
worthy, particularly the modification of Article 28 to increase
the Maritime Safety Committee’s membership to sixteen.'*” Eight
seats were reserved for the top ten ship owning States, while four
positions were allocated to ensure representation from Africa, the
Americas, Asia and Oceania, and Europe.”® The remaining four
seats were designated for States not otherwise represented on the
Committee.”” These amendments in 1964 and 1965 reflected the
evolving composition of IMO’s membership. The dominance of
traditional maritime powers was waning as more developing na-
tions joined the Organization."

121 Convention on the International Maritime Organization, supra note 4.
122 [
123 [d.
124 Id
125 [ .
126 [d.
127 Convention on the International Maritime Organization, supra note 4.
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129 [d.
130 Id



2024] TREATIES ESTABLISHING ICAO 317

The significant amendments of 1974, which took effect in 1978,
resulted in the expansion of the Council’s membership to twenty-
four Member States during the 5Hth Extraordinary Session in
October 1974."' This expansion involved enlarging Group (c) to
include twelve Member States.'*

These revisions aimed to tackle criticisms of perceived bias to-
wards traditional ship owning States within IMO."” The change
in membership dynamics was emphasized with the adoption of
resolution A.316 (ES.V), recognizing the significant presence of
developing nations within the Organization and emphasizing the
importance of broader and more equitable representation across
all sectors of IMO’s governance.'” The 1975 amendments, to be
effective in 1982, were triggered by the Torrey Canyon oil spill
in 1967, which highlighted the severe environmental impact of
major oil tanker accidents.”” This incident revealed deficiencies
in the international framework for assessing liability and com-
pensation for oil spill damages.”” In response, IMO established
a Legal Committee and a new sub-committee of the Maritime
Safety Committee (MSC) to address these issues.'”

By the mid-1970s, environmental protection and legal concerns
became integral to IMO’s agenda, leading to the establishment
of a permanent Marine Environment Protection Committee
(MEPC) through resolution A.358(IX) at the 9th Assembly."”®
This resolution elevated the status of MEPC and the Legal Com-
mittee to the level of the MSC."*

Article 1 of the Convention underwent modification, broaden-
ing its scope to include “the prevention and control of marine pol-
lution from ships” and legal matters related to the Convention’s
objectives."’ Additionally, the organization’s name was changed
to the International Maritime Organization to eliminate confu-
sion arising from the term “Consultative,” which implied limited
decision-making authority."!

131 Id.
132 Id.
133 Convention on the International Maritime Organization, supra note 4.
134 Id.
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133 Convention on the International Maritime Organization, supra note 4.
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In 1977, further amendments were adopted to accommodate
IMO’s growing involvement in environmental, administrative,
and legal affairs."* Article 2, which previously confined IMO’s
role to consultation and advice, was eliminated, and subsequent
articles were renumbered."”® The Technical Cooperation Com-
mittee, established in 1969, was elevated to the same status as the
MSC, Legal Committee, and MEPC."**

The amendments in 1979 increased the Council’s size to thirty-
two, with sixteen seats allocated to Group (c).'"*

In 1991, amendments enhanced the status of the Facilitation Com-
mittee to bring it in line with other Committees, aiming to stream-
line documentation processes in international maritime trade.'*

By 1993, the Council’s size had expanded to forty, with Group
(a) and (b) expanded to ten each, and Group (c) to twenty Mem-
ber States."” This adjustment addressed concerns regarding elec-
tion procedures raised during the 17th Assembly session.'*®

The proposed amendments in 2021, pending implementation,
propose enlarging the Council to fifty-two Members from the
current forty, extending Members’ terms to four years, and rec-
ognizing three additional language versions of IMO Convention
as authentic."

The Articles of the Convention cover various subjects, includ-
ing the organization’s goals, functions, membership procedures,
governing bodies, and miscellaneous provisions such as voting
and the conditions for the Convention’s entry into force.”

III. COMPARISON BETWEEN THE CHICAGO
CONVENTION AND CONVENTION ON THE
INTERNATIONAL MARITIME ORGANIZATION

A. EstaBLisHMENT OF ICAO anp IMO

ICAO was established by the Chicago Convention, which in
Article 43 thereof provides that an organization to be named
the International Civil Aviation Organization is formed by the

142 [ .
143 [d.
144 Convention on the International Maritime Organization, supra note 4.
145 ]
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148 .
199 Convention on the International Maritime Organization, supra note 4.
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Convention."”" It is made up of an Assembly, a Council, and such
other bodies as may be deemed necessary.””

The aims and objectives of the ICAO are to develop the princi-
ples and techniques of international air navigation and to foster
the planning and development of international air so as to: a)
insure the safe and orderly growth of international civil aviation
throughout the world; b) encourage the arts of aircraft design
and operation for peaceful purposes; c)encourage the develop-
ment of airways, airports, and air navigation facilities for inter-
national civil aviation; d) meet the needs of the peoples of the
world for safe, regular, efficient and economical air transport; e)
prevent economic waste caused by unreasonable competition; f)
insure that the rights of contracting states are fully respected and
that every contracting state has a fair opportunity to operate in-
ternational airlines; g) avoid discrimination between contracting
states; h) promote safety of flight in international air navigation;
i) and, promote generally the development of all aspects of inter-
national civil aeronautics.”

IMO was established by the IMO Convention (also known as the
Convention on the International Maritime Organization).” The
specific provision under which IMO was established is outlined
in the Convention’s preamble.” IMO Convention was adopted
on March 6, 1948, and entered into force on March 17, 1958.1%¢
It serves as the framework for IMO’s activities and provides the
legal basis for its governance and operations in regulating inter-
national maritime activities.

The primary objectives of IMO, as outlined in Article 1 of the
Treaty, are to establish a framework for collaboration among
governments concerning regulatory frameworks and practices

151 Chicago Convention, supra note 1, art. 43.

152 [d.

155 ]d. art. 44.

154 Convention on the Intergovernmental Maritime Consultative Organization,
Mar. 6, 1948, 289 U.N.T.S. 48 [hereinafter IMCO Convention].

155 The Preamble begins with: “Noting that the establishment of an interna-
tional maritime organization entrusted with the duty of developing measures for
improving safety at sea, promoting efficiency in navigation, and preventing and
controlling marine pollution from ships would contribute to the goals set out
above; believing that such an organization should be based on the principle of
the most effective cooperation among Governments in developing measures for
achieving these goals; desiring to create the international maritime organization
at the earliest practicable date . . .” followed by “The States parties to the present
Convention hereby establish the International Maritime Organization (hereinaf-
ter referred to as “the Organization”).” Id.

15 Convention on the International Maritime Organization, supra note 4.
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pertinent to international maritime trade.” This involves ad-
vocating for the adoption of the highest achievable standards
concerning maritime safety, navigational efficiency, and the pre-
vention and control of marine pollution from vessels."” Addition-
ally, the organization addresses administrative and legal issues
associated with the aforementioned objectives."’

Another goal is to promote the removal of discriminatory
measures and unnecessary restrictions imposed by governments
on international trade shipping, thus ensuring equitable access
to shipping services for global commerce.'* It is underscored that
government support for the development of national shipping
and security measures is not considered discriminatory, provided
it does not aim to restrict the participation of vessels under vari-
ous flags in international trade.'

Article 1 also tasks IMO with addressing issues related to unfair
restrictive practices by shipping companies, considering matters
concerning shipping and its impact on the marine environment
as referred by any United Nations organ or specialized agency,
and facilitating the exchange of information among governments
on topics under consideration by the organization.'*

B. STRUCTURAL DIFFERENCES

1. TheICAO and IMO Assemblies

Article 45 of the Chicago Convention establishes the perma-
nent seat of ICAO as decided at a place as determined at the
final meeting of the Interim Assembly of the Provisional Interna-
tional Civil Aviation Organization (PICAO) set up by the Interim
Agreement on International Civil Aviation signed at Chicago on
December 7, 1944.' The seat could be temporarily transferred
elsewhere by decision of the Council. During the closing stages
of the inaugural PICAO Interim Assembly on June 6, 1946, Mon-
tréal, Canada was designated as the permanent headquarters of
the Organization, garnering twenty-seven votes.'** The alternative
candidate cities received the following votes: Paris—nine votes,
Geneva—four votes, and a city in China yet to be named—one

157 [d.
158 [d.
159 Id
160 Id
161 [d.
162 Id
163 Chicago Convention, supra note 1, art. 45.
164 [,
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vote.'” With regard to IMO, London was selected as the central
hub of the Organization because of its rich history in global mari-
time activities and its strategic location within international ship-
ping networks.' The Government of the United Kingdom built
the current headquarters of IMO in 1970.

The Chicago Convention, in Article 47, grants ICAO legal capac-
ity in the territory of each contracting State as may be necessary
for the performance of its functions.'”® Full juridical personality
is granted wherever compatible with the constitution and laws of
the State concerned.'®” In the context of IMO, Article 64 of IMO
Convention provides that the legal rights, privileges, and immu-
nities granted to, or associated with IMO are determined by the
General Convention on the Privileges and Immunities of the Spe-
cialized Agencies, as endorsed by the United Nations General As-
sembly on November 21, 1947.17°

Article 43 of the Chicago Convention, whilst establishing ICAO,
designates the structure of ICAO to be composed of an Assembly,
a Council, and such other bodies as may be considered necessary
from time to time."” Article 11 of IMO Convention states that
IMO comprises an Assembly, a Council, a Maritime Safety Com-
mittee, a Legal Committee, a Marine Environment Protection
Committee, a Technical Co-operation Committee, any necessary
subsidiary organs, and a Secretariat.'”

Article 46 of the Chicago Convention required the first meet-
ing of the ICAO Assembly to be summoned by the Interim Coun-
cil PICAO as soon as the Chicago Convention came into force
(which was to be in April 1947) at a time and place to be decided
by the Interim Council."® Established in 1948, IMO convened
its inaugural Assembly, convened in January 1959, primarily
addressed administrative matters, particularly focusing on the

165 The Interim Assembly of PICAO, PostaL History oF ICAO, https://applications.
icao.int/postalhistory/the_interim_assembly_of_picao.htm [https://perma.cc/
J7K5-LX8E].

166 [d.

167 MO Headquanrters to Welcome Visitors as Part of Open House Festival, ICAO (Sep. 1,
2023), https:/ /www.imo.org/en/mediacentre/Pages/WhatsNew-1949.aspx [https://
perma.cc/68UH-T3G2].
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170 Convention on the International Maritime Organization art. 64, Mar. 6,
1948, 9 U.S.T. 621, 389 U.N.T.S. 3 [hereinafter IMO Convention].

171 Chicago Convention, supra note 1, art. 43.

172 MO Convention, supra note 170, art. 11.

173 Chicago Convention, supra note 1, art. 46.
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equitable distribution of expenses among Member States.'” Reso-
lution A.20(I) was adopted to establish a framework where each
Member’s financial commitment was determined by its propor-
tional share of the United Nations’ funding.'” Countries contrib-
uting less than 2% were obligated to pay a fixed fee of $2,000,
while those exceeding a 10% contribution were required to pay
$10,000.""

Additionally, Members were subject to an extra levy based on
the gross tonnage of their commercial fleet, utilizing informa-
tion from the latest edition of Lloyd’s Register of Shipping.'””
Consequently, contributions to the IMO budget primarily mir-
rored shipping tonnage rather than national economic capacity,
distinguishing it as a unique characteristic within the United Na-
tions framework."

Following the commencement of operations by the Inter-Gov-
ernmental Maritime Consultative Organization (IMCO) in 1959,
several existing conventions were incorporated, notably the In-
ternational Convention for the Prevention of Pollution of the Sea
by Oil (OILPOL) 1954." Beginning in January 1959, IMO took
on the responsibility of upholding and advancing the 1954 OIL-
POL Convention.” Guided by IMO, this convention underwent
amendments in 1962, 1969, and 1971." The inaugural gatherings
of the newly established IMCO took place in London in 1959."*
The Convention officially came into effect when Egypt and Japan
ratified it on March 17, 1958, reaching the required number of
Parties." However, when the first meeting took place in January
1959, numerous reservations suggested that the scope of IMO’s

authority primarily centered on technical safety matters, as speci-
fied in Article 29."*

174 Convention on the International Maritime Organization, supra note 4.
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184 See id. at 36. The responsibilities assigned to the MSC as outlined in Arti-
cle 29 encompassed the examination of “navigation aids, ship construction and
equipment, crewing from a safety perspective, regulations for collision prevention,
management of hazardous cargo, maritime safety protocols and standards, hydro-
graphic data, ship logs and navigation records, marine accident investigation,
salvage and rescue operations, and any other issues directly impacting maritime
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Article 48 of the Chicago Convention requires the ICAO As-
sembly to meet annually and be convened by the Council at a
suitable time and place." Extraordinary meetings of the Assem-
bly may be held at any time upon the call of the Council or at the
request of any ten contracting States addressed to the Secretary
General."® All contracting States must have an equal right to be
represented at the meetings of the Assembly and each contract-
ing State must be entitled to one vote.'"”” Delegates representing
States may be assisted by technical advisers who may participate
in the meetings but must have no vote." A majority of the con-
tracting States is required to constitute a quorum for the meet-
ings of the Assembly.”® Finally, unless otherwise provided in this
Convention, decisions of the Assembly must be taken by a major-
ity of the votes cast."”’

As in the ICAO Assembly, Article 12 of IMO Convention states
that the Assembly consists of all Members."”! The following arti-
cle says that regular Assembly sessions occur every two years.'”
Extraordinary sessions are convened upon a sixty-day notice if re-
quested by one-third of the Members or deemed necessary by the
Council, also with a sixty-day notice."” Article 14 provides that a
majority of the Members, excluding Associate Members, must be
present to constitute a quorum for Assembly meetings.'?*

Powers and duties of the ICAO Assembly are laid out in Article
49 of the Chicago Convention which says that such powers and
duties are to:

a) elect at each meeting its president and other officers; b) elect
the contracting States to be represented on the Council; ¢) exam-
ine and take appropriate action on the reports of the council and
decide on any matter referred to it by the Council; d) determine
its own rules of procedure and establish such subsidiary commis-
sions as it may consider to be necessary or desirable; e) vote annual
budgets and determine the financial arrangements of the organi-
zation; f) review expenditures and approve the accounts of ICAO;
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g) refer, at its discretion, to the council, to subsidiary commissions
or to any other body any matter within its sphere of action; h) del-
egate to the council the powers and authority necessary or desir-
able for the discharge of the duties of the organization and revoke
or modify the delegations of authority at any time; i) carry out the
appropriate provisions of Chapter XIII; j) consider proposals for
the modification or amendment of the provisions of this conven-
tion and, if it approves of the proposals, recommend them to the
contracting states in accordance with the provisions of Chapter
XXI; k) deal with any matter within the sphere of action of the
organization not specifically assigned to the council.'”

Article 15 of IMO Convention differs from the provision in the
Chicago Convention in that, instead of “powers and duties,” the
former identifies “responsibilities” of IMO Assembly to include:
electing its President and two Vice-Presidents from among its
Members, except Associate Members, during each regular session,
with their terms extending until the subsequent regular session;
establishing its own procedural rules, with exceptions outlined in
the Convention; establishing temporary or permanent subsidiary
bodies as deemed necessary, either independently or upon the
Council’s recommendation; electing Members to represent them
on the Council, as outlined in Article 17; reviewing and deliber-
ating on reports from the Council and deciding on any matters
referred to it by the Council; approving the Organization’s work
program; voting on the budget and determining the financial
arrangements of the Organization, in line with Part XII; review-
ing expenditures and approving the Organization’s accounts;
carrying out the Organization’s functions, with matters related
to Article 2 (a) and (b) referred to the Council for recommenda-
tions or instruments; recommending regulations and guidelines
to Members for adoption concerning maritime safety, marine
pollution prevention and control from ships, and other shipping-
related matters affecting the marine environment as assigned by
international instruments, or amendments to such regulations
and guidelines referred to it; undertaking actions to promote
technical cooperation in line with Article 2 (e), with attention
to the specific requirements of developing nations; making de-
cisions regarding the convening of international conferences or
adopting other suitable procedures for international conventions
or amendments to any international conventions.'

195 Chicago Convention, supra note 1, art. 49.
195 IMO Convention, supra note 170, art. 15.
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2. The ICAO Council

Article 50 of the Chicago Convention provides that the Coun-
cil, which is accountable to the Assembly, stands as a permanent
body consisting of twenty-one contracting States chosen by the
Assembly.””” This number has now risen to thirty-six members
comprising three categories of States in which States are elected
by the Assembly."® These are: States of chief importance in air
transport; States not otherwise included which make the largest
contribution to the provision of facilities for international civil
air navigation; and States not otherwise included whose designa-
tion will ensure that all major geographic areas of the world are
represented on the Council.'”

Elections of States to the Council take place at the Assembly
every three years.*”” Those elected to the Council serve until the
next election.*” Any vacancies on the Council are promptly filled
by the Assembly, with the newly elected member serving the re-
maining term of their predecessor. Council representatives from
contracting States must not have active involvement in or financial
interests related to international air services.*”® Article 51 pertains
to the President of the Council who will be elected for a term of
three years, with the option of reelection.*”” The President holds
no voting rights.*”* The Council selects one or more Vice Presi-
dents from its members, who retain voting rights when acting as
President.*”” The President can be chosen from outside Council
member representatives, but if a representative is elected, their
seat becomes vacant and is filled by their State.*”® The President’s
responsibilities include convening Council, Air Transport Com-
mittee, and Air Navigation Commission meetings, representing
the Council, and executing functions assigned by the Council.*”

Article 52 requires decisions of the Council to be taken by ma-
jority approval from its members.*”® The Council may delegate
authority on specific matters to a committee comprised of its
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members.*” Any decisions made by a Council committee may be
appealed to the Council by any concerned contracting State.*"
Article 53 says that any contracting State may participate, without
voting, in Council and committee discussions on matters partic-
ularly affecting its interests.”’ Council members are prohibited
from voting on disputes in which they are involved.?™

Article 54 mandates the Council with a range of functions that
are essential.*”* Under this provision—which is titled “mandatory
functions of the Council—the Council’s responsibilities encom-
pass a range of functions, including providing annual reports to
the Assembly and adhering to the directives outlined by the As-
sembly and fulfilling duties specified in this Convention.*"* It is
tasked with organizing its structure and procedural guidelines,
appointing and outlining the responsibilities of the Air Trans-
port Committee, comprised of Council representatives, as well as
establishing an Air Navigation Commission as per Chapter X.*"
Additionally, the Council oversees the Organization’s finances in
line with Chapters XII and XV, determines the President’s remu-
neration, and appoints a Secretary General and necessary per-
sonnel as per Chapter XI.*'° It is also responsible for gathering,
analyzing, and disseminating information pertinent to air navi-
gation and international air services, including operational costs
and subsidies.?”” Furthermore, the Council reports any breaches
of the Convention to contracting States, ensures compliance with
its recommendations, and notifies the Assembly of any infrac-
tions not rectified by contracting States in a timely manner.*® It
adopts international standards and practices, designates them as
Annexes to the Convention, and informs all contracting States
accordingly.”” The Council evaluates recommendations from the
Air Navigation Commission for Annex amendments and takes
appropriate action as outlined in Chapter XX.*** Moreover, it
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addresses any matters related to the Convention referred to it by
contracting States.**!

The ICAO Council also has what are called “permissive
functions.””* Under Article 55, the Council possesses several pre-
rogatives, including the ability to establish subordinate air trans-
port commissions regionally or otherwise, defining groups of
states or airlines to aid in achieving the Convention’s objectives.***
It can assign additional duties to the Air Navigation Commission
beyond those outlined in the Convention and modify or rescind
such delegations as necessary.**Moreover, the Council conducts
research on internationally significant aspects of air transport
and navigation, disseminates findings to contracting States, and
facilitates information exchange among them on these mat-
ters.”” It examines various issues related to the organization and
functioning of international air transport, such as ownership and
operation of services along key routes, presenting plans to the
Assembly accordingly.*® Additionally, it investigates situations
hindering international air navigation development at the be-
hest of contracting States and issues reports post-investigation as
deemed appropriate.??’ Article 55 (c¢) mandates the Council to
conduct comprehensive research on air transport and navigation,
share findings with Contracting States, and foster information
exchange, aligning with ICAO’s aim to ensure safe, regular, ef-
ficient, and economical air transport globally.?*® This provision
underscores the Council’s responsibility to initiate studies en-
compassing all pertinent aspects of international air transport,
analyzing their implications on demand and potential solutions,
culminating in comprehensive planning resources for states,
manufacturers, environmentalists, and service providers, as out-
lined in the Chicago Convention.**

There are several bodies, established by the Council that re-
port to the Council. They are: The Air Navigation Commission,
consisting of experts who function in their individual capacity
and not on behalf of their States; the Air Transport Committee,
which comprises some member States of the Council; the Legal
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Committee; the Technical Cooperation Committee; the Finance
Committee; and the Joint Support Committee.*’

The Air Navigation Commission (ANC) serves as a specialized
entity within the Council of ICAO with the responsibility of for-
mulating and recommending worldwide standards and practices
for air navigation.* Its members, appointed by the ICAO Council,
are esteemed professionals with expertise spanning various facets
of air navigation, encompassing air traffic management, naviga-
tion systems, communication systems, and airport operations.*”

A core function of the Air Navigation Commission is to assess
and propose revisions to the international standards and recom-
mended practices (SARPs) pertaining to air navigation delineated
in Annexes 2, 4, 5, 6, 10, 11, and 15 of the Chicago Convention.*”
Moreover, the ANC undertakes the task of evaluating emerging
technologies, operational protocols, and best practices to bolster
the safety, efficiency, and sustainability of global air navigation
systems.”'In its collaborative efforts, the ANC closely engages
with other ICAO bodies such as the Air Traffic Management
(ATM) Panel and the Frequency Spectrum Management Panel
(FSMP) to ensure consistency and coherence in air navigation
standards and procedures worldwide.*” In essence, the Air Navi-
gation Commission plays a pivotal role in fostering cooperation
among member states, industry stakeholders, and international
entities to advance the development and implementation of se-
cure, efficient, and seamless air navigation systems on a global
scale.

The Air Transport Committee (ATC) is another key compo-
nent of the Council tasked with addressing issues related to in-
ternational air transport.*® Composed of representatives from
member states of ICAQO, the committee convenes to discuss and

20 At a glance: The International Civil Aviation Organization, EUROPEAN PAR-
LIAMENT (Oct. 2016),  https://www.europarl.europa.eu/RegData/etudes/
ATAG/2016/593483 /EPRS_ATA(2016)593483_EN.pdf [https://perma.cc/
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develop strategies concerning various aspects of air transport, in-
cluding policy formulation, regulatory frameworks, safety stand-
ards, environmental considerations, and economic matters.?’
The primary role of the ATC is to facilitate collaboration among
member states and industry stakeholders to address challenges
and promote the sustainable development of international air
transport.*”® This involves examining trends in air travel demand,
analyzing economic impacts, enhancing safety and security meas-
ures, and promoting efficient and environmentally responsible
practices within the aviation sector.*”’

Additionally, the ATC works to harmonize regulations and
standards across different regions to ensure consistency and in-
teroperability in international air transport operations.**’ It also
plays a crucial role in coordinating with other ICAO bodies and
relevant international organizations to address emerging issues
and promote global cooperation in the field of air transport.**!
Overall, the ATC serves as a forum for dialogue and cooperation
among member states and industry partners, aiming to foster the
growth and resilience of international air transport while ensur-
ing safety, security, and sustainability.

The Legal Committee comprises legal professionals appointed
by ICAO Member States, typically officials from their aviation au-
thorities, legal departments, or similar governmental entities.**
These experts actively engage in the committee’s sessions and
dialogues, offering legal insights and recommendations concern-
ing issues pertinent to global civil aviation legislation and rules.***
Their primary objective is to advocate for their states’ interests
and play a pivotal role in shaping and interpreting international
aviation laws and norms under ICAO’s jurisdiction.***

The Technical Cooperation Committee (TCC) operates as a
specialized entity within the framework of the Council harmoniz-
ing technical cooperation endeavors among member nations.**
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Comprising delegates from member states and relevant interna-
tional bodies, the committee collaborates to foster the advance-
ment and implementation of aviation infrastructure, capabilities,
and standards in regions where support is required.**® At its core,
the TCC facilitates the sharing of knowledge, resources, and ef-
fective strategies among member nations to tackle various chal-
lenges and drive the sustainable growth of civil aviation on a
global scale.?” This encompasses the provision of technical aid,
capacity-building initiatives, and educational programs aimed at
bolstering aviation safety, security, operational efficiency, and en-
vironmental stewardship.**

Furthermore, the TCC actively engages in resource mobiliza-
tion and partnership cultivation to bolster technical cooperation
initiatives, ensuring alignment with ICAO’s overarching strategic
objectives and global agendas.** The committee also undertakes
the critical task of monitoring the progress and impact of techni-
cal cooperation endeavors, assessing their efficacy, and pinpoint-
ing areas necessitating enhancement.*’ In essence, the TCC
functions as a pivotal forum for fostering collaboration and syn-
ergy among member states, international entities, and relevant
stakeholders. Through its concerted efforts, the TCC endeavors
to advance ICAO’s mission of promoting safe, secure, and sustain-
able civil aviation worldwide by facilitating technical assistance
and capacity-building endeavors.

The Finance Committee of the Council is a specialized body
responsible for overseeing financial matters within the organiza-
tion. Comprised of representatives from member states, the com-
mittee collaborates to ensure the prudent management of ICAO’s
finances and resources.”' The primary role of the Finance Com-
mittee is to review and provide recommendations on the Organi-
zation’s budget, financial statements, and resource allocation.**
This includes assessing proposed budgets, monitoring expendi-
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tures, and advising on financial policies and procedures to pro-
mote transparency, accountability, and fiscal responsibility.*”®

Additionally, the Finance Committee may evaluate fund-
ing mechanisms, revenue sources, and financial sustainability
initiatives to support the organization’s activities and objectives
effectively.®* It also plays a crucial role in overseeing the imple-
mentation of financial controls and risk management practices
to safeguard ICAQO’s assets and interests.*® Overall, the Finance
Committee serves as a key forum for member states to discuss and
collaborate on financial matters related to ICAO, ensuring the
organization’s financial health and stability to effectively fulfill its
mandate of promoting safe, secure, and sustainable civil aviation
worldwide.

Article 69 of the Chicago Convention provides that:

If the Council is of the opinion that the airports or other air navi-
gation facilities, including radio and meteorological services, of a
contracting State are not reasonably adequate for the safe, regu-
lar, efficient, and economical operation of international air ser-
vices, present or contemplated, the Council shall consult with the
State directly concerned, and other States affected, with a view
to finding means by which the situation may be remedied, and
may make recommendations for that purpose to be remedied. No
contracting State must be considered guilty of an infraction of
the Convention if it fails to carry out these recommendations.”**

Article 70 provides that:

A contracting State, in the circumstances arising under the provi-
sions of Article 69, may conclude an arrangement with the Coun-
cil for giving effect to such recommendations. The State may elect
to bear all of the costs involved in any such arrangement. If the
State does not so elect, the Council may agree, at the request of
the State, to provide for all or a portion of the costs.”®”’

The provision that follows states that:

If a contracting State so requests, the Council may agree to pro-
vide, man, maintain, and administer any or all of the airports and
other air navigation facilities including radio and meteorologi-
cal services required in its territory for the safe, regular, efficient
and economical operation of the international air services of the
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other contracting States, and may specify just and reasonable
charges for the use of the facilities provided.**

The Council established the Joint Support Committee under
the aforesaid provisions on a request by Iceland and Denmark,
which did not have the resources and infrastructure to provide
air navigation services over the Atlantic to the many aircraft op-
erating air services between Europe and North America.* Ac-
cordingly, the Joint Support Section of the Air Transport Bureau,
which is selffunded by a portion of the charges levied on airlines
for overflight gives administrative support in the calculation of
charges reports to the Joint Support Committee of the Council.*
There are two Joint Financing Agreements governing the provi-
sion and funding of facilities and services offered by Denmark
and Iceland for civil aircraft traversing the North Atlantic region,
situated north of the 45th parallel north latitude.* These ser-
vices encompass air traffic control, communication systems, and
meteorological support.*”* The operation and financing of these
services adhere to the terms outlined in these two agreements,
which have undergone modifications and updates in 1982 and
2008.2% Currently, several States whose civil aircrafts frequently
fly across the North Atlantic are parties to these agreements, in-
cluding Denmark and Iceland as the primary provider states.***
Other states with significant North Atlantic air traffic are encour-
aged to join these agreements. The majority of the expenses as-
sociated with these services are recuperated from the users, with
the United Kingdom National Air Traffic Services Limited act-
ing as the billing and collection agent.*® Any remaining costs not
attributed to international civil aviation are divided among the
states party to the agreements based on the percentage of North
Atlantic crossings conducted by aircraft operators from each
State.**®

Another privilege accorded to the ICAO Council is the dis-
cretion to establish regional air transport bodies. Article 55(a)
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of the Chicago Convention provides that, “where appropriate
and as experience may show to be desirable, the Council may
create subordinate air transport commissions on a regional or
other basis and define groups of states or airlines with or through
which it may deal to facilitate the carrying out of the aims of this
Convention.”™" It is on this basis that the European Civil Aviation
Conference (ECAC); the Latin American Civil Aviation Commis-
sion (LACAC); the African Civil Aviation Commission (AFCAC);
and the Arab Civil Aviation Commission (ACAC) were formed.?%

During its Tenth Session held in Caracas from June 19 to July
16 in 1956, the ICAO Assembly passed Resolution Al0-5, es-
tablishing a policy framework for collaboration between ICAO
and ECAC centered around regional cooperation.*” An accord
signed on July 12, 1969, between ICAO and ECAC allowed for
the assignment of ICAO personnel to the ECAC Secretariat and
the provision of skilled staff to ECAC.?” Similarly, an agreement
effective from January 1, 1978, was reached between ICAO and
AFCAC, stipulating, among other things, that ICAO would ex-
tend secretariat services to AFCAC to the best of its abilities.*”!
Furthermore, an agreement effective from January 1, 1979, be-
tween ICAO and LACAC mandated close collaboration between
the two organizations and the provision of secretariat services to
LACAC by ICAO.?” Cooperation between ICAO and these bodies
have flourished over the years.

The Council also monitors ICAO activity in the regions
through several regional offices which are maintained to offer
closer support and coordination to ICAO Member States.?” The
Asia and Pacific (APAC) Office, which holds accreditation from
thirty-nine contracting States, fosters connections with two Spe-
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cial Administrative Regions of China and thirteen additional
Territories.””* An essential component is the Regional Sub-Office
(RSO), inaugurated in Beijing and hosted by the Civil Aviation
Administration of China (CAAC), playing a pivotal role in air
navigation functions, air transport policies, technical coopera-
tion, legal matters, and aviation security within the region.

The Middle East (MID) Office, situated in Cairo, acts as a cen-
tral point for coordination and assistance in the Middle East.*”
Its functions include aiding Member States in implementing re-
gional plans, adhering to ICAO standards, and advocating air
transport policies.””® In Dakar, the Western and Central African
(WACAF) Office is dedicated to enhancing aviation safety, se-
curity, and efficiency across Western and Central Africa, work-
ing closely with regional bodies like the African Civil Aviation
Commission (AFCAC).?” Lima hosts the South American (SAM)
Office, which supports South American nations in various avia-
tion-related issues, promoting compliance with ICAO standards
and fostering cooperation among neighboring states.*”

The North American, Central American, and Caribbean
(NACC) Office, headquartered in Mexico, plays a crucial role
in advancing safe and efficient air transport in North America,
Central America, and the Caribbean.?” It engages with regional
bodies and monitors aviation security initiatives. The Eastern and
Southern African (ESAF) Office, located in Nairobi, offers in-
dispensable services to Eastern and Southern African countries,
supporting technical cooperation programs, legal matters, and
aviation security endeavors.*®’ Paris serves as the headquarters for
the European and North Atlantic (EUR/NAT) Office, coordinat-
ing activities related to air navigation, air transport, and aviation
security in Europe and the North Atlantic region. Collaborations
with the European Civil Aviation Conference (ECAC) and other
pertinent bodies are paramount.*®' Each regional office caters
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to the Contracting States within its jurisdiction, maintains com-
munication with non-Contracting States, and contributes to the
coherent development of the international air transport system.

3. The IMO Council

In the maritime context the IMO Convention in Article 16
stipulates that the Council is composed of thirty-two Members,
chosen through election by the Assembly. This number has now
risen to forty.?®? Article 17 outlines the criteria for selecting Coun-
cil Members which were initially: eight to be from States with the
largest interest in providing international shipping services; eight
to be from other States with the largest interest in international
seaborne trade; and sixteen (to be from States not elected under
the first two categories) that have special interests in maritime
transport or navigation, and whose election to the Council will
ensure the representation of all major geographic areas of the
world.

These numbers have later risen to ten representing States heav-
ily involved in international shipping services, another ten from
those highly engaged in global maritime trade, while the remain-
ing twenty should hail from States with significant interests in
maritime transport or navigation across diverse geographic re-
gions.” Council Members elected under Article 16 serve until
the subsequent regular Assembly session and are eligible for
re-election, as per Article 18.*** Article 19 delineates the Coun-
cil’s internal procedures, including the selection of its chairper-
son, establishment of procedural rules, and the constitution of a
quorum by twenty-six Members.*® The Council convenes upon
one month’s notice, summoned by the Chairperson or upon re-
quest by at least four Members, at convenient locations for all
concerned.*’

Article 20 permits the Council to invite Members to participate
in discussions relevant to them, albeit without voting rights.*” Ar-
ticle 21 details the Council’s responsibilities, including review-
ing the work program and budget estimates, receiving reports
from various organs of the Organization, and transmitting them
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to the Assembly. Matters falling under specified articles require
input from relevant committees before Council consideration.*”
Article 22 empowers the Council, with Assembly approval, to
appoint the Secretary-General and determine the terms of ser-
vice for the Secretary-General and other staff members.*® The
Council reports on the Organization’s activities at each regular
Assembly session (Article 23) and presents financial statements
along with recommendations (Article 24).*° Article 25 permits
the Council to establish agreements or arrangements with other
entities, subject to Assembly approval, and manage the Organiza-
tion’s relationships between sessions.*”! During Assembly breaks,
the Council assumes organizational functions, coordinating ac-
tivities and adjusting the work program as needed for efficiency,
as per Article 26.%*

There are several committees reporting to the Council of IMO.
Article 27 establishes that the Maritime Safety Committee in-
cludes all members.*”* Article 28 delineates the Committee’s re-
sponsibilities, encompassing various aspects of maritime safety
such as navigation aids, vessel construction, safety protocols, and
hazardous cargo handling.** It also clarifies that the Commit-
tee operates in alignment with international conventions and
the directives of the Assembly and Council. Article 34 outlines
the duties of the Legal Committee, including drafting conven-
tions and submitting reports to the Council.*” The Legal Com-
mittee is mandated to meet annually, elect officers, and establish
its procedural rules, as per Article 35.*° Article 36 emphasizes
adherence to relevant international conventions while carrying
out the Legal Committee’s functions.?” Similarly, Part IX focuses
on the Marine Environment Protection Committee, detailing its
composition and duties, including the adoption of regulations
and cooperation with regional organizations to combat marine
pollution.*® The Committee submits proposals, recommenda-
tions, and reports to the Council and meets at least once a year,
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adhering to relevant international instruments, as per Articles
37-41.2" Lastly, Part X addresses the Technical Cooperation Com-
mittee, which coordinates technical cooperation projects and
reviews the Secretariat’s work in this regard.””” The Committee
submits recommendations and reports to the Council, convenes
annually, and follows relevant provisions of international conven-
tions, as outlined in Articles 42—46.%"

Similar to ICAO, IMO employs a decentralized framework,
establishing regional hubs to address the unique requirements
and obstacles more effectively across various global regions. As of
January 2022, IMO operated five strategically positioned regional
centers worldwide: IMO Regional Office for Africa, situated in
Nairobi, Kenya; IMO Regional Office for Asia and the Pacific,
located in Manila, Philippines; IMO Regional Office for the Car-
ibbean, stationed in Port of Spain, Trinidad and Tobago; IMO
Regional Office for Latin America and the Caribbean, found in
Lima, Peru; IMO Regional Presence for the Middle East, head-
quartered in Cairo, Egypt.””® These regional establishments
undertake tasks such as facilitating the enforcement of IMO
conventions, offering technical aid and capacity development,
fostering collaboration among member nations, and addressing
maritime challenges specific to their respective areas.*”

C. RESPECTIVE SECRETARIATS
1. ICAO

The Secretary General of ICAO is the Chief Executive Officer
of the ICAO Secretariat.”™ The duties of overseeing the daily ac-
tivities of the Secretariat fall under the purview of the Secretary
General *” Regarding personnel, the Convention grants the Sec-
retary General the authority to select Secretariat staff, comprising
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both technical specialists and administrative personnel, essential
for the effective performance of the organization.**

The Chicago Convention provides the groundwork for the
establishment and functioning of the ICAO Secretariat, ensur-
ing it possesses the requisite power and resources to advance the
secure, safe, and efficient evolution of international air travel.
Concerning the responsibilities of ICAO, the Convention de-
lineates—albeit implicitly—the tasks of the Secretariat, encom-
passing aiding member nations in adhering to global aviation
standards and regulations, conducting research and analysis on
aviation matters, and fostering collaboration among member
states and international entities.*”” The tasks of the Secretariat
are to assist the Council in reaching policy decisions, and this is
done through preparation of documents such as working papers
and draft treaties on subjects relating to the aims and objectives
of ICAO as recognized in Article 44 of the Chicago Convention,
namely to: establish and refine the principles and methodologies
of global air navigation while fostering the strategic planning
and expansion of international air travel to: guarantee the se-
cure and organized expansion of global civil aviation; promote
the advancement of aircraft design and operations for peaceful
purposes; stimulate the growth of air routes, airports, and air
navigation infrastructures for international civil aviation; address
the global populace’s requirements for dependable, regular, effi-
cient, and cost-effective air transportation; prevent wasteful eco-
nomic practices resulting from unfair competition; ensure that
the rights of all contracting states are fully upheld and that each
contracting state has equitable opportunities to operate inter-
national air carriers; eliminate discriminatory practices among
contracting states; enhance flight safety in international air navi-
gation; and, generally advance all facets of international civil
aviation.™®

One of the key functions of the Secretariat is to aid both in
substance and administration the various panels, study groups
and other bodies developing the 19 Annexes to the Chicago Con-
vention.”” A typical example can be seen in the ANC (this pro-
cess is the same with other committees of the Council) where the

806 [d.

307 Id.

308 Chicago Convention, supra note 1, art. 44.

309 Annex 19-Safety Management, PostaL HisTory ofF THE ICAO, https://applica-
tions.icao.int/postalhistory/annex_19_safety_management.htm [https://perma.
cc/RBN9-62BJ].



2024] TREATIES ESTABLISHING ICAO 339

process commences with a proposal put forth by either a member
state, the ICAO Council, or the ANC within ICAO.* This pro-
posal could originate from various sources such as advancements
in aviation technology, safety apprehensions, regulatory necessi-
ties, or shifts in international air travel practices.’" Following the
proposal, the ANC, consisting of experts across diverse aviation
domains, conducts a thorough review and evaluation.”* The ANC
scrutinizes the proposal’s technical merits, safety implications,
and alignment with prevailing international standards.*”

Should the proposal be deemed viable and essential, the ANC
proceeds to draft the text of the proposed Annex or modification
to an existing one.” This drafting process meticulously considers
legal, technical, and operational facets to ensure precision and
efficacy.” Subsequently, the draft Annex undergoes circulation
among ICAO Member States and pertinent stakeholders for feed-
back and input. This consultation phase facilitates the identifica-
tion of potential concerns, suggestions for enhancement, and the
fostering of consensus among Member States.*'

Based on the feedback received during consultation, the draft
Annex may undergo revision to address concerns, incorporate
suggestions, or enhance clarity.*” The ANC may convene addi-
tional meetings or working groups to finalize the text of the An-
nex.””™ Once the draft Annex garners satisfaction, it is presented
to the ICAO Council for approval. The Council scrutinizes the
draft Annex and may introduce further amendments or modi-
fications before granting approval.’ Following approval by the
Council, the Annex is formally adopted, becoming an integral
component of the Chicago Convention.” Adoption typically
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necessitates a specified number of ratifications or approvals by
member states, as delineated in the Chicago Convention.

Upon meeting the requisite number of ratifications or ap-
provals, the Annex enters into force.”™ Once in force, it becomes
binding on all member states that have ratified or acceded to
the Chicago Convention.?” Throughout this process, principles
of transparency, collaboration, and consensus-building remain
pivotal to ensuring that Annexes to the Chicago Convention ac-
curately reflect the collective expertise and interests of the inter-
national aviation community.”*

The ICAO Secretariat plays a crucial role in facilitating the
creation of an Annex to the Chicago Convention, providing es-
sential administrative support to streamline the process.”” As the
initial point of contact, the Secretariat receives proposals for new
Annexes or modifications from member States, the ICAO Coun-
cil, or the ANC.? It organizes and manages these proposals for
thorough evaluation. Serving as a bridge between the proposing
entity and relevant stakeholders, the Secretariat ensures effective
communication and coordination throughout the review pro-
cess.”?” It ensures that proposals undergo comprehensive assess-
ment by the appropriate ICAO bodies.™®

Offering technical expertise and assistance, the Secretariat aids
the proposing entity and other stakeholders during the drafting
phase. This support includes providing legal advice, conducting
technical analyses, and offering operational insights to ensure
alignment with ICAO standards. While the primary drafting re-
sponsibility lies with the Air Navigation Commission (ANC), the
Secretariat may assist in structuring and refining the text of the
proposed Annex. Its focus is on maintaining clarity, consistency,
and efficacy in the draft.

The Secretariat plays a crucial role in organizing meetings,
consultations, and working groups relevant to Annex develop-
ment, facilitating discussions, and managing logistical aspects to
ensure smooth progress. Throughout the developmental phase,
the Secretariat diligently maintains records of all proceedings,
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including meeting minutes, draft texts, feedback, and decisions.
This meticulous documentation fosters transparency, account-
ability, and a comprehensive archive of the Annex creation pro-
cess. Upon finalization and approval by relevant ICAO bodies,
the Secretariat assists in compiling necessary documentation for
formal approval and adoption by the ICAO Council. It ensures
adherence to procedural obligations and facilitates the Annex’s
entry into force. In summary, the ICAO Secretariat operates dis-
creetly in the background, providing invaluable administrative,
technical, and logistical support to ensure the seamless and effec-
tive progression of the Annex development process.

2. IMO

The paucity of explicit provision in the Chicago Convention
on the duties of the ICAO Secretariat can be contrasted with ex-
plicit provision in IMO Convention.*® Article 47 of the Conven-
tion stipulates that the Secretariat, under the leadership of the
Secretary-General, comprises essential personnel designated by
the Secretary-General according to Article 22.°* Article 48 out-
lines the responsibilities of the Secretariat, which include manag-
ing necessary documentation and compiling and disseminating
essential materials such as documents, papers, agendas, minutes,
and information vital to the functioning of the Organization.”

In accordance with Article 49, the Secretary-General is tasked
with preparing and presenting financial statements and biennial
budget proposals to the Council, with yearly breakdowns pro-
vided.?* Article 50 underscores the Secretary-General’s duty to
keep Member States informed about the Organization’s activi-
ties, while allowing each Member State the prerogative to appoint
representatives for effective communication.” Article 51 empha-
sizes the independence of the Secretary-General and their staff,
highlighting their obligation to carry out their responsibilities
without influence from any government or external authority,
thereby preserving the inherently international nature of their
role.”* Lastly, Article 52 specifies that the Secretary-General may

329 See Convention on the International Maritime Organization (IMO), UNIv. OF OSLO,
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undertake additional duties as delegated by the Convention, the
Assembly, or the Council, ensuring flexibility in responding to
evolving organizational needs.*”

The Secretariat of IMO is instrumental in facilitating the Or-
ganization’s mandate of advocating for safe, secure, environmen-
tally friendly, efficient, and sustainable maritime transport across
the globe.””® Serving as the administrative nucleus of IMO, the
Secretariat shoulders a diverse array of responsibilities and du-
ties geared towards bolstering the organization’s objectives and
serving the interests of its member nations.*” This exposition will
delve into an exhaustive examination of the pivotal functions and
obligations shouldered by IMO Secretariat.

A paramount duty of IMO Secretariat lies in furnishing admin-
istrative and operational support to the various organs within the
organization, encompassing IMO Assembly, the Council, and an
array of committees and sub-committees.””® This entails orches-
trating meetings, crafting agendas, drafting documentation, and
ensuring meticulous record-keeping.*” By fostering channels of
communication and collaboration among member states and
stakeholders, the Secretariat plays a pivotal role in facilitating the
smooth operation of IMO’s decision-making mechanisms.

Beyond its administrative purview, the Secretariat is charged
with championing and operationalizing international conven-
tions and protocols formulated by IMO. This encompasses piv-
otal agreements such as the International Convention for the
Safety of Life at Sea (SOLAS), the International Convention for
the Prevention of Pollution from Ships (MARPOL), and the In-
ternational Convention on Standards of Training, Certification
and Watchkeeping for Seafarers (STCW), among others.**’ The
Secretariat aids member states in ratifying and adhering to these
conventions, monitors compliance, and extends guidance and
technical support as necessitated.”' Moreover, the IMO Secre-
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tariat assumes a critical role in spearheading global initiatives
to fortify maritime safety and security.”** This encompasses the
formulation and dissemination of regulations, directives, and
best practices aimed at averting accidents, curbing pollution, and
combatting illicit activities such as piracy and maritime terror-
ism.”” The Secretariat collaborates closely with member states,
international bodies, and industry stakeholders to foster a culture
of safety and security across the global maritime sphere.**!

Another pivotal facet of IMO Secretariat’s remit is its fervent
advocacy for environmental sustainability within the shipping do-
main.”” Acknowledging the profound ecological ramifications of
maritime activities, IMO has instituted a comprehensive regula-
tory framework to address issues such as emissions control, bal-
last water management, and the mitigation of marine pollution
stemming from vessels.**® The Secretariat lends support to the im-
plementation of these regulations through the provision of tech-
nical aid, research initiatives, and the facilitation of collaborative
ventures among stakeholders.*"

Furthermore, the Secretariat serves as a nexus for the exchange
of information and the promotion of capacity-building endeav-
ors pertinent to maritime affairs.’*® Through the facilitation of
workshops, training initiatives, and informational publications,
the Secretariat disseminates knowledge and fosters the nurturing
of human capital within the maritime sector.**® By championing
educational initiatives and professional development endeavors,
the Secretariat contributes to the augmentation of maritime com-
petencies and expertise on a global scale.*’

In summation, the Secretariat of IMO occupies a multifaceted
role in the advancement of the organization’s mission and objec-
tives. From furnishing administrative support and advocating for
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international conventions to bolstering maritime safety, security,
and environmental integrity, the Secretariat stands as a linchpin
in shaping the trajectory of the global shipping industry. Through
its unwavering dedication and commitment to excellence, the
IMO Secretariat continues to engender invaluable contributions
to the safety, security, and sustainability of maritime transporta-
tion on a global scale.

IV. CONCLUSION

The Chicago Convention is primarily concerned with the reg-
ulation of international civil aviation. It sets out principles and
procedures to ensure the safe and orderly development of in-
ternational air navigation.” Additionally, through its Annexes,
it establishes SARPs pertaining to airspace sovereignty, aircraft
registration, airworthiness, and aviation security.”* Conversely,
the IMO Convention addresses various aspects of international
maritime transportation.”® This includes issues related to safety,
security, environmental protection, and the efficiency of ship-
ping operations.” The Chicago Convention established ICAO,
which is tasked with promoting the safe and orderly development
of international civil aviation.” Similarly, IMO is established by
the IMO Convention with a specific mandate to regulate ship-
ping and promote maritime safety, security, and environmental
protection.**

In terms of regulatory authority, the ICAO, created under the
Chicago Convention, is responsible for formulating and main-
taining SARPs concerning aviation safety, security, efficiency, and
environmental protection.”” Member states are obliged to adhere
to these standards and practices.” On the other hand, IMO is
tasked with developing and enforcing international regulations,
standards, and guidelines pertaining to maritime safety, security,
pollution prevention, and maritime transportation.*”
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It can also be mentioned that the Chicago Convention primarily
focuses on matters related to civil aviation, such as air navigation,
aircraft operations, air traffic management, airport infrastruc-
ture, aviation safety, security, and environmental protection.**
In contrast, the IMO Convention addresses a broad spectrum of
maritime issues, including ship design and construction, naviga-
tion and communication equipment, crew training and certifica-
tion, maritime search and rescue, pollution prevention, ballast
water management, and the transportation of dangerous goods
by sea.?®!

While both the Chicago Convention and IMO Convention are
international agreements aimed at regulating modes of transpor-
tation, they diverge in terms of their focus, establishment, regula-
tory authority, and areas of regulation. The Chicago Convention
predominantly governs international civil aviation through ICAO,
while IMO Convention centers on international maritime matters
under the purview of IMO.

To be more specific with regard to ICAO, there are retrogres-
sive features brought to bear by the Chicago Convention which,
notwithstanding its wisdom and adaptability, is antiquated in
certain areas which need review. The “equal application” provi-
sions within the Chicago Convention offer both advantages and
obstacles.”” While ICAO has set numerous standards, many of
them remain unimplemented.’® Ensuring consistent and reli-
able funding for the organization’s operations is essential for its
sustainability.* Additionally, there is a pressing need to address
transparency and accessibility deficiencies within the organiza-
tion, as well as to boost morale among its Secretariat members.*®
Integrating the Organization more deeply into the United Na-
tions system is also crucial.’® One commentator has opined that,
considering the evolving needs of modern aviation, it may be
beneficial for a third-party “group of wise persons” to conduct
a strategic evaluation of ICAO’s mission and adaptability.**” De-
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spite its undeniable success in promoting air navigation and in-
ternational air transport, ICAQO, established prior to the UN, has
encountered limitations typical of multinational institutions.*®®
The convention’s equal application provisions essentially man-
date a top-down regulatory approach, wherein SARPs serve as
quasi-legislative norms agreed upon by member states.’® Conse-
quently, while ICAO sets global minimum standards, individual
countries may enforce more stringent regulations within their
borders, especially concerning economic and environmental
matters like taxes and charges, which can provoke sovereignty-
related concerns.*”

Both ICAO and IMO show slow progress as well as external
influence when it comes to responding to emissions and climate
change. In a way, ICAO is weaker than its counterpart in that
ICAO’s tool, CORSIA (Carbon Offsetting and Reduction Scheme
for International Aviation), is somewhat insouciantly couched in
a series of Assembly Resolutions—which are essentially results of
political compromises—leaving discretion for States to record
differences to their provisions, as well as in Annex 16 (Part1V) to
the Chicago Convention, which again is discretionary.*”

After ICAO Assembly’s approval in 2010 of the concept for-
warded by IATA of achieving “carbon neutral growth” starting
from 2020, ICAO devised CORSIA as the primary global mecha-
nism to mitigate emissions, accompanied by standards concern-
ing the “Monitoring, Reporting, and Verification” of emissions.*”
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However, CORSIA, being essentially a compromise among States
due to the Chicago Convention’s hierarchical regulatory frame-
work, is now deemed insufficient to address the urgency of cli-
mate change and fulfill aviation’s obligations under the 2015
Paris Agreement.””

Moreover, ICAO stipulates that CORSIA should serve as the
sole global market-based measure for CO2 emissions from in-
ternational aviation, a decision intended to limit the efforts of
countries with more ambitious goals but inconsistent with the
bottom-up approach of the Paris Agreement, which emerged af-
ter the top-down strategy faltered in Copenhagen in 2009.%* Ad-
dressing emissions in aviation presents a more complex challenge
compared to that of aircraft noise, not only due to its heightened
importance but also because the phase-out of Chapter 2 aircraft
only applied to countries opting to restrict their operation ini-
tially, leaving room for continued use elsewhere.*” The impact of
aircraft emissions on climate change transcends borders, high-
lighting the necessity for ICAO to effectively respond to the Paris
Agreement, ideally before its Assembly Session in 2022. However,
the organization’s ability to do so remains uncertain, given its
prolonged deliberation over the feasibility of a long-term emis-
sions target for the past eleven years.” In a proactive move, IATA
took the initiative at its October 2021 AGM by setting a long-term
emissions goal for its member airlines and urging ICAO to adopt
a comparable ambition for the industry as a whole.*”

IMO on the other hand has more legal legitimacy than ICAO
in that it follows specific provisions of IMO Convention on en-
vironmental protection. However, in policy both ICAO and
IMO are circumscribed by two regressive concepts: Common
but Differentiated Responsibilities and Respective Capabilities
(CBDR-RC). The principles of non-discrimination/no more fa-
vorable treatment and common but differentiated responsibili-
ties and respective capabilities are inherently contradictory.*”® In
the case of IMO, CBDR-RC was introduced to appease certain
developing countries, including Brazil, Saudi Arabia, and India,
who staunchly advocate for it.*”® As for ICAO, accommodating
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developing countries (including China and India) on CBDR-RC
was the issue. According to this principle, which dates back to the
Kyoto Protocol,*’ developing nations argue for a “differentiated”
obligation, implying a lesser responsibility compared to devel-
oped countries in reducing greenhouse gas (GHG) emissions.*™
Some commentators have asserted that this principle poses a sig-
nificant barrier to any advancements in reducing maritime GHG
emissions.”® Overcoming or abolishing CBDR-RC is deemed es-
sential for any meaningful progress.’* As long as CBDR-RC per-
sists, primarily for political reasons, accusations of the industry’s
inertia regarding GHG reduction miss the mark entirely.**

IMO is seemingly making some progress as Member States of
IMO, in their endeavor to diminish greenhouse gas (GHG) emis-
sions, are contemplating the implementation of a compulsory
fuel oil surcharge. This levy aims to finance research and devel-
opment initiatives focused on advancing low-carbon and zero-
carbon shipping technologies.*

A closer look at the Chicago Convention gives rise to some
concern. For example, the abundance of SARPs within the
ICAO framework prompts considerations of their relevance, with

3% The Kyoto Protocol, adopted on December 11, 1997, and enforced on Feb-
ruary 16, 2005, served as a global treaty with the objective of curbing greenhouse
gas emissions to combat climate change. Although the Kyoto Protocol lacked a pre-
determined end date, its initial commitment phase spanning from 2008 to 2012
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potential outdatedness or overlap requiring a comprehensive re-
view and streamlining effort.”® Emphasizing the implementation
of SARPs has been a longstanding objective for ICAQO, aligned
with its “No country left behind” philosophy; however, further
actions are warranted to enhance application, possibly leveraging
the strengthening of ICAO’s regional offices as a means to facili-
tate greater adherence to standards.*

The adequacy of traditional funding mechanisms for ICAO’s
activities comes under scrutiny, particularly in light of persisting
challenges related to late or unpaid dues from Member States.’™
Budget constraints, exemplified by the “Zero Nominal Growth”
principle, may necessitate reassessment, especially with the addi-
tion of new initiatives like the audit function and environmental
protection efforts. There’s a need to explore alternative sources
of income, potentially extending the Ancillary Revenue Genera-
tion Fund to secure contributions from private entities while en-
suring the organization’s impartiality.

Transparency in ICAO’s decision-making processes warrants
improvement, notably by adopting practices that align with other
UN entities, such as making council sessions more accessible and
publishing working papers. Similarly, opening up participation
to a wider array of interested parties, including environmental
NGOs, could enrich discussions and foster broader collaboration.

Addressing morale within the Secretariat emerges as a prior-
ity, acknowledging reports of a toxic work environment stemming
from perceived politically influenced management. Efforts to
boost morale and address administrative concerns, including un-
resolved issues like data hacking incidents, should be undertaken
promptly to cultivate a more positive organizational culture.”®’

ICAO’s delineation of responsibilities between its Council and
Secretariat requires clarity, with potential overlaps hindering im-
partial decision-making. Enhanced integration into the UN fam-
ily could mitigate silo mentalities and promote collaboration with
relevant bodies, particularly on environmental matters.

ICAO should seek opportunities for strategic reform, with a
commitment to governance enhancement, organizational re-
structuring, and digital transformation.’” Yet, significant changes
may necessitate backing from the Council or Assembly, requir-
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ing proactive engagement and consensus-building.”" Given the
longstanding recognition of the need for substantial reforms
within ICAO, external evaluation through a “group of wise per-
sons” or similar independent body could provide valuable insights
and recommendations for modernization.*”* Establishing metrics
of accountability and potentially a permanent independent as-
sessment body could ensure ongoing scrutiny and alignment with
the organization’s mandate. Ultimately, the modernization of
ICAO is imperative to meet the evolving needs of aviation and re-
main relevant in shaping its future trajectory.”” Amidst industry
challenges and calls for direction, ICAO has a pivotal role to play
in effecting meaningful change and advancing global aviation.

As for IMO, in 2018 Transparency International, a global non-
governmental organization headquartered in Berlin, published
a comprehensive report evaluating the governance structure of
IMO.** The report identified several shortcomings in IMO’s gov-
ernance framework, citing an imbalanced influence of private
industry and certain Member States in the decision-making pro-
cess.” It also underscored issues regarding delegate account-
ability, noting a lack of transparency surrounding national
delegations’ positions during debates and negotiations.”® An
earlier summary of the report, released in April 2018, raised ad-
ditional concerns.*”’

Media coverage of IMO meetings is restricted, hindering jour-
nalists’ ability to report freely, while non-governmental organi-
zations with consultative status risk expulsion for criticizing the
agency or disclosing country views.’® Member States have the
authority to appoint corporate employees, including those from
shipping companies, to their delegations, resulting in their domi-
nance within some delegations.” These delegates wield consid-
erable influence over their government’s stance on IMO policies
without being bound by conflict of interest regulations or a code
of conduct.*”
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It has been submitted that, despite IMO’s essential role and
overall satisfactory performance, there are areas where its govern-
ance appears to lag, leaving room for significant enhancement.*”
Particularly, the rules governing representation are perceived
as too lenient, potentially leading to situations that undermine
transparency and fairness.*”* Various factors, predominantly of a
political nature, contribute to the slow progress in the regulatory
process aimed at decarbonizing shipping. However, there is no
apparent evidence of deliberate collusion among IMO stakehold-
ers to impede this effort.*” Concerning the shipping industry’s
commitment to driving decarbonization, there is insufficient evi-
dence to support the notion of a deliberate obstruction.*”* None-
theless, a more assertive approach, beyond the recent proposal
for a $2 per ton research and development fund, is deemed neces-
sary to effectively meet IMO’s decarbonization targets.

Key IMO member states such as Japan, the USA, Germany,
Norway, and China wield significant influence over IMO poli-
cies, with Denmark and Korea also holding considerable sway.*”
This influence is often matched or exceeded by the International
Association of Classification Societies (IACS), whose members
possess additional avenues to shape IMO policies beyond IACS
itself. This arrangement represents a notable governance defi-
ciency within IMO. Contrary to its status as the world’s foremost
shipping power in terms of controlled fleet, Greece maintains a
relatively low-profile role within IMO and does not emerge as a
prominent influencer in IMO affairs.

Opacity surrounding representation within certain delegations
and NGOs further compounds governance issues within IMO,
posing a significant challenge.'® Despite the European Union
(EU) holding substantial potential to influence IMO initiatives,
particularly regarding the pace of decarbonization and its align-
ment with the European Green Deal agenda, the EU has yet to
fully leverage this potential, despite recent developments.*’”

It can be concluded that both ICAO and IMO, as specialized
agencies of the United Nations in their respective fields, do not
have the benefit of autonomy of the private sector and are obliged
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to accommodate diverse interests and viewpoints of their Mem-
ber States. ICAO demonstrates this position well in its mission
statement, which states that the Organization’s role is “to serve
as the global forum of States for international civil aviation.™"
ICAO develops policies and Standards, undertakes compliance
audits, performs studies and analyses, provides assistance and
builds aviation capacity through many other activities and the
cooperation of its Member States and stakeholders.™" IMO’s mis-
sion statement is “to promote safe, secure, environmentally sound,
efficient, and sustainable shipping through cooperation.*’’ IMO
is responsible for the regulation of all facets pertaining to inter-
national shipping.*' IMO’s main mission and responsibility is to
develop and preserve a comprehensive framework of regulations
and policies for the shipping industry and its activities.** It also
sets the rules for preventing ocean pollution and accident.™" In
both, the word “cooperation” stands out.
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