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Tax Avoidance, Revenue Starvation and the Age
of the Multinational Corporation
SARA DrLLON*

I.

Corporations, States and Global Revenue Starvation

A.

THE

CONTEXT FOR CORPORATE TAX AvOIDANCE AND
NATIONAL Aus-rERITY PROGRAMS

There can be no doubt about the fact that wealthy individuals and large
corporations are feverishly, and routinely, engaged in an "offshore" quest to
avoid the obligation to pay national taxes.' An entire industry has grown up
to serve this desire to avoid paying taxes. 2 The fears of a suspicious global
public have been confirmed by the "LuxLeaks" and the Panama Papers, two
contrasting but related windows on the elaborate devices whereby large
corporations and wealthy individuals hide their assets and avoid the payment
of taxes.3 It should be noted, however, that these disclosures only confirmed
* Sara Dillon is professor of law at Suffolk University Law School, where she is also director
of international programs and co director of the international law concentration. She was
previously a member of the law faculty at University College Dublin for seven years. Professor

Dillon has her law degree from Columbia University Law School and a Ph.D. in Japanese
studies from Stanford University. She teaches and writes in the areas of public international
law, international trade regulation, international children's rights and European Union Law.
1. See Broken at the Top: How America's Dysfunctional Tax System Costs Billions in CorporateTax
Dodging, OxFAM AMIFUcA (Apr. 14, 2016), https://www.oxfamamerica.org/static/medialfiles/

Broken at theTopFINALEMBARGOED_4.12.2016.pdf ("Tax dodging by multinational
corporations costs the US approximately $111 billion each year. . . . The same tactics
corporations use to dodge US tax sap an estimated $100 billion every year from poor countries,
preventing crucial investments in education, healthcare, infrastructure and other forms of
poverty reduction.").
2. See Stephen Long, Corporate Tax Minimization Costs Government $US1 Trillion Says

Accounting Insider, SHANGHAI DAILY (July 11, 2016, 2:56 PM), http://www.shanghaidaily.com/
AustraliaPlus/Corporate-tax-minimisation-costs-govermnents-US1-trillion-says-insider/
shdaily.shtml (quoting international accounting expert George Rozvany, as saying that the
major accounting firms are "masterminds of international tax avoidance" and must be broken up
into smaller companies). Rozvany also notes that these firms work with national governments
to deliver results for the largest corporations. Id.
3. Giant Leak of Offibore FinancialRecords Exposes GlobalArray of Crime and Corruption, INT'L
CONSORTIUM OF INVESTIGATIVE JOURNALISTS (Apr. 3, 2016), https://panamapapers.icij.org/
20160403-panama-papers-global-overview.html (describing the "Panama Papers" as a "cache of

11.5 million records [that] shows how a global industry of law firms and big banks sells financial
secrecy to politicians, fraudsters and drug traffickers as well as billionaires, celebrities and sports
stars"); see also Simon Bowers, Luxembourg Tax Files: How Tiny State Rubber-Stamped Tax
Avoidance on an IndustrialScale, THE GUARDIAN (Nov. 5, 2014), https://www.theguardian.com/
(noting that
business/2014/nov/05/-sp-luxembourg-tax-files-tax-avoidance-industrial-scale
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what was already well understood: Tax avoidance by large corporations is
well-established, standard practice, and the global public has waited in vain
for effective steps to be taken to bring it to an end. The fact of tax evasion is
old news; the lack of adequate regulatory action is the story of interest.
Tax avoidance is accomplished through the manipulative attribution or
allocation of corporate profits to a low or no tax jurisdiction, instead of the
higher tax jurisdiction to which-under a more rigorously accurate
regime-these profits "should" rightly be attributed. In this sense,
corporations and their tax accountants have been permitted to draw and
redraw geographical boundaries in order to shield more corporate profit
from the tax collector. While the mechanisms of profit allocation are
complex, proper and more accurate allocation is both possible and
achievable. What prevents a reorientation of corporate profits is not the
daunting complexity of the problem, but the discretion granted by
governments to corporations-implicitly or explicitly-to determine their
own tax obligations through the operation of geographical fictions.4
For wealthy individuals and large corporations, the payment of full or
even reasonable taxes has become a relic of the past. Globalization and
automation have together facilitated tax avoidance strategies of the most
audacious kind.5 While wealthy individuals are as keen to avoid taxes as
multinational corporations, this article will focus on corporations in
particular, and the degree to which the very idea of a mandatory corporate
obligation to contribute to the public good has disappeared. Thus, the
important question is not how corporations are achieving radical tax
avoidance (the devices and mechanisms have been fully described elsewhere),
nor why they are (obvious to all), but rather why governments have taken so
few effective steps to stop these practices.6 A striking fact is that knowledge
"340 companies from around the world arranged specially-designed corporate structures with
the Luxembourg authorities," and that the deals that slashed tax bills were "signed off by the
Grand Duchy and are perfectly legal").
4. Michael Motala, The New Global Politicsof Sovereign InternationalTax: Space, Time and Why
BEPS Is Not the Final Frontier, ACADEMUA (2016), https://www.academia.edu/23971258/'TheNew GlobalPolitics-of sovereigninternational tax space-time-and whyBEPS-is not the
-final-frontier (describing the recent shift in thinking about multinational corporations and
their relationship to particular nations for purposes of assessing tax liability. Also, noting that
"the spatial concept of the sovereign state has led to the legal deconstruction of MNEs into
fictive national units, facilitating tax arbitrage and avoidance through intra-party exchange that
is real and virtual").
5. See Wolfgang Schauble, Here's the Fix to InternationalChaos: A Global Tax System, WASH.
PosT (Nov. 3, 2014), https://www.washingtonpost.com/posteverything/wp/2014/11/03/out
dated-tax-policies-are-hurting-nations-budgets-we-need-a-global-approach-to-corporate-taxa
tion/ (noting that due to the growing pace and intensity of globalization and digitization,
international businesses have adapted their structures to work around outmodes tax laws, and
that existing tax-allocation laws date back a hundred years).
6. See, e.g., Aurore Chardonnet, Lacleaks and Tax Avoidance at EU level: Talk less, Act more,
EuRAcTiv (Nov. 5, 2015), http://www.euractiv.com/section/eu-priorities-2020/opinionlux
leaks-and-tax-avoidance-at-eu-level-talk-less-act-more; Press Release, Oxfam International, EU
Anti-tax Avoidance package will fail to end the era of tax havens, warns Oxfam (Jan. 28, 2016),
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alone has not led to the creation of remedies. Since national governments
have shown themselves to be reluctant to police such tax avoiding behavior,
unenforceable "information sharing" programs, automatic or otherwise, may
not have any appreciable effect.7

Many studies on the subject of tax avoidance have parsed the details of
corporate tax behavior so minutely that the fact of governmental nonresponse has often been passed over. Reasonable people might differ as to
what categories of corporate profit should be included for taxation purposes
within any given jurisdiction. But the overarching, pervasive problem is that
we now have a culture of tax avoidance under which corporate tax lawyers
and tax planners simply choose a method of tax avoidance to suit themselves,
familiarly known as "aggressive tax planning."8 Whether the U.S. public
loses out today and the Nigerian, Russian or Argentine public loses out
tomorrow, all global citizens are losing out in the most fundamental way
when it comes to necessary public investments.9 It is not surprising that a
new term has arisen to indicate the low and/or no-tax phenomenon: "tax
abuse."10
availableat https://www.oxfam.org/en/pressroom/reactions/eu-anti-tax-avoidance-package-willfail-end-era-tax-havens-warns-oxfam.
7. See Press Release, Organisation for Economic Co-operation and Development (OECD),
OECD Releases Full Version of Global Standard for Automatic Exchange of Information (July
21, 2014), available at http://www.oecd.org/newsroom/oecd-releases-full-version-of-globalstandard-for-automatic-exchange-of-information.htm (announcing "an important step towards
greater transparency and putting an end to making secrecy in tax matters . . .").
8. Aggressive tax planning is a term used by the OECD to indicate devices used by tax
planners to save large amounts of otherwise payable tax. See PETER BICKERS, TRACEY LLOYD,
BHASKARAN NAIR & MICHAEL SLYUZBERG, INLAND REVENUE, NEw ZEALAND, DEMAND FOR
AGGREssrVE TAX PLANNING, 95-112 (2013), available at https://www.irs.gov/pub/irs-soil
13rescontaxplanning.pdf. The authors note:
[a]n ATP scheme is generally understood to mean any scheme where the purpose or
benefit of the scheme appears to be the reduction of taxable income or inflation of
deductible expenditure, and the tax advantage sought is not clearly sanctioned by
the tax laws. In other words, ATP involves those schemes that may follow the letter
of the law but not its sprit.
Id.; see also Henrik Meldgaard et. al., Study on Structures ofAggressive Tax Planningand Indicators,
Final Report 3-165 (European Comm'n Working Paper No. 61-2015, 2015).
9. See INDEP. COMM'N FOR THE REFORM OF INT'L CORP. TAXATION, DECLARATION OF
THE

INDEPENDENT

COMMISSION

FOR THE

REFORM

OF INTERNATIONAL

CORPORATE
2

/

TAXATION, 1-16 (2015), available at http://www.un.org/esa/ffd/wp-content/uploads/sites/
2015/03/ICRICTFINAL.pdf. The Commission notes in their Statement of Principles that
"[t]ax abuse by multinational corporations increases the tax burden on other taxpayers, violates
the corporations' civic obligations, robes developed and developing countries of critical
resources to fight poverty and fund public services, exacerbates income inequality, and increases
developing country reliance on foreign assistance." Id. at 1.
10. The term "tax abuses" was famously used in a report by the International Bar Association
in 2013. See INTERNATIONAL BAR ASSOCIATION, TAX ABUSES, POVERTY AND HUMAN RIGHTS
4
1-268, 1 (Oct. 2013), available at http://www.ibanet.org/Article/Detail.aspx?ArticleUid= AOC
The International Bar Association questioned
F930-AOD1-4784-8D09-F588DCDDFEA4.
"why tax abuses [are] becoming so important" and suggested that this is because of "the
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In virtually all contemporary societies, as has been made clear most
recently by the Panama Papers revelations, corporate elites have developed
elaborate global mechanisms to avoid paying taxes into public coffers."
Detailed and technical discussions about the proper national "ownership" of
particular tax revenues is a second-level consideration. What must first be
tackled is the seemingly entrenched notion that large corporations have a
right, as corporations, to avoid as much taxation as they possibly can. No
degree of audacity in the behavior of corporate tax planners and no degree of
public outrage seems to have had much effect in dislodging this idea. It is
this conception of corporate tax impunity that needs to change-the precise
scope of governmental taxing power in any given situation can be dealt with
as particular situations arise.
As mentioned above, recent revelations have shown in the most dramatic
way that large corporations are engaged in a radical version of tax avoidance,
and despite lip service to the contrary, national governments seem equally
determined to assist corporations in this quest. 12 Many of even the largest
corporations pay little or no taxes anywhere, certainly nothing like the
amounts they would pay if states assessed and collected corporate taxes in a
straightforward manner, based more accurately on where profits are
derived.ls Corporate tax avoidance, reliant on what national tax laws allow,
is a phenomenon with no public benefit.14 Such avoidance advantages only
the corporations concerned. The fact that national governments have taken
immense magnitude of the issue." Id. The IBA continues, stating that "the best estimates tell
us that tax abuses are the most significant illicit financial flow out of the developing world,
eclipsing the amount of official development aid that is invested in those countries"). Id. at 1.
11. There are many tax havens, offering almost countless opportumities to the very wealthy
and to large corporations to avoid paying legitimate taxes in jurisdictions where they reside and
operate. See, e.g., Lucy Clarke-Billings, PanamaPapers:Top Ten Tax Havens-Where the Money Is
Hidden, NEWSWEEK (Apr. 6, 2016, 10:34 AM), http://www.newsweek.com/panama-papers-topten-tax-havens-where-money-hidden-444512.
12. See Allison Christians, Drawing the Boundaries of Tax Justice, in THE QUEST FOR TAX
REFORM CowrN'uEs: THE ROYAL COMMISSION ON TAXATION

FI=-v

YEARS LATER 53-79

(Kim Brooks ed., 2013), availableat https://papers.ssrn.com/sol3/papers.cfm?abstract id=22306
68. ("The story of our time may be the awakening of society to an epidemic of global tax
dodging by the world's elites."). The author goes on to state:
[clitizens, watchdog groups, and even government officials are puzzled, frustrated
and even outraged by the phenomenon, wondering where the nation state lost its
way in regulating its people and its resources, and why it is standing by, apparently
helplessly, as its tax base erodes even as fiscal turmoil drives societies toward
austerity and the erosion of the welfare state.
Id. at 53.
13. See Jasmine M. Fisher, Fairer Shores: Tax Havens, Tax Avoidance, and Corporate Social
Responsibility, 94 B.U. L. REv. 337, 342 (2014) ("[G]overnments face enormous difficulty taxing
MNCs in a global market characterized by cross-border activity and involving intangible assets
and transfers accomplished at the push of a button.").
14. See JOSEPH E. STIGLITz, REFORMING TAXATION TO PROMOTE GRow-rH AND EQurry 9
(May 28, 2014), available at http://rooseveltinstitute.org/reforming-taxation-promote-growthand-equity/. Stiglitz observes that:
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so long to react to the expanding phenomenon speaks volumes about the
influence of corporations on national governments everywhere.15 In the
latter days of the Obama administration, which publicly decried corporate
tax evasion, Treasury Secretary Lew berated the European Commission for
finally taking a firm stand against European-based, U.S. corporations
16
Secretary Lew described
attempting to avoid any meaningful taxes.
aimed
at
U.S. corporations, and,
as
unfairly
European Union (EU) efforts
perversely, a hindrance to U.S. attempts to get U.S. companies to pay their
fair share of taxes.17 If the objective was to find ways to alter corporate taxavoiding behavior globally, this charge was misleading. American
intervention on behalf of tax-avoiding, U.S. corporations operating in
Europe is a striking example of mixed governmental messages on this
subject, and serves to heighten public confusion and mistrust.1s
corporate income taxes have diminished as a major source of revenue, from 39.8
percent in 1943 to 9.9 percent in 2012. The reason is not that corporations have
come to play a less important role in our economy, or that corporate profitability
has diminished. Rather, it is that corporations have learned how to exploit
loopholes in our tax system, have lobbied hard and successfully to increase those
loopholes, and have especially taken advantage of globalization to move profits to
jurisdictions that are lightly taxed.
Id. at 9.
15. See Tracy Kaye, The Offshore Shell Game: U.S. Corporate Tax Avoidance Through Profit
Shifting, 18 CHAP. L. REv. 185 (2014). Tracy Kaye points out that "public perception" is
beginning to catch on to the fact that the largest corporations are engaged in systematic tax
avoidance and that there is a clear disconnect between where corporations do business and
where they "locate" their profits for tax purposes. Id. On the other hand, the public has
depended on news outlets to inform them of what politicians have apparently known for years.
Id.
16. See Richard Rubin, US Treasury'sLew Challenges E. U. on CorporateTax Investigations,WALL
ST. J. (Feb. 11, 2016, 6:58 AM), http://www.wsj.com/articles/u-s-treasurys-lew-challenges-eu4 5 5 7 7 7 82
(noting that Secretary Lew accuses the EU of
1
on-corporate-tax-investigations-1
"adopting an entirely new legal theory and applying it retroactively in a broad and sweeping
manner"); see also Duncan Robinson, lack Lew Accuses Brussels of Bias Against US Companies, FiN.
6
TIMES (Feb. 11, 2016), https://www.ft.com/content/al2074e0-dOd -1le5-92al-c5e23ef99c77.
E.U. member states
certain
that
the
fact
of
light
in
This perspective is especially interesting
have assisted U.S. companies in avoiding taxation on profits derived in many places. It would
seem a more sensible approach for U.S. authorities to work with E.U. authorities-assuming
that the United States is sincere in its hope of taxing its multinational companies in a fairer way.
In recent days, the U.S. Senate Finance Committee has added its voice to Secretary Lew's by
opposing the European Union's moves to recoup unfairly evaded taxes. See Letter from U.S.
Senate Finance Committee, to The Hon. Jacob Lew, U.S. Secretary of the Treasury, regarding
European Union Tax Enforcement (May 23, 2016), availableat https://www.finance.senate.gov/
2
2
imo/medialdoc/Hatch,%20Wyden,%2OPortman,%2Schumer%2Continue% OPush% 0for
%20Fairness%20in%20EU%2OState%20Aid%20Investigations.pdf.
17. See Foo Yun Chee, U.S. Treasury Asks EU to Reconsider Tax Probes on Companies Such as
Apple, IuSH INDEP. (Feb. 12, 2016, 2:30 PM), http://www.independent.ie/business/world/us4446 4
81.html.
treasury-asks-eu-to-reconsider-tax-probes-on-companies-such-as-apple-3
18. Messages sent by the Obama administration on the subject of American corporate
behavior regarding tax avoidance appear to be in conflict. Compare Simon Bowers & Patrick
Wintour, Amazon Told: Time Is up for Tax Avoidance: G20 Nations Hail 'Once in a Century'
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Tax avoidance is the most powerful example of corporate dominance of
national economic policy. In no sense can widespread tax avoidance by
corporations be a matter of indifference to the societies in which the
corporations operate.19 Nor would paying a normal rate of corporate tax be
ruinous for large corporations. When politicians talk about the supposed
benefits of "tax competition," they are repeating a theory that lacks
substance, perhaps to present the public with an apparently reasonable basis
for inaction, implying that serving corporate needs aligns with the "national"
interest. 20

Many reports have analyzed the issue of corporate tax avoidance from a
specialist perspective. The modes and devices used by corporations and their
accountants have been well explained in numerous outlets.21 This article will
Agreement to Close InternationalLoopholes, THE GuARDIAN (July 19, 2013, 4:20 PM), https://
www.theguardian.com/business/2013/jul/I 9 /oecd-tax-reform-proposals-amazon, with John D.
McKinnon, Inversions Require CongressionalAction, Lew Says: Treasury Secretary Says More Mergers
to Lower Taxes Are in the Works, WALL ST. J. (Sept. 8, 2014, 6:47 PM), http://www.wsj.com/
articles/ew-imperative-for-congress-to-solve-inversions-problem-1410181113.
Although the
issues of corporate inversions and EU member nations' tax avoidance vehicles are not exactly
the same, it makes little sense for Secretary Lew to denounce inversions as unfair tax avoidance
strategies, while castigating the EU for cracking down on tax avoidance strategies by the similar
multinational companies. The Obama administration has shown no comprehensive or cohesive
sense of the problem and how to deal with it effectively.
19. See James S. Henry, The Price of OfTshore Revisited, New Ertimates for "Missing" Global
Private Wealth, Income, Inequality and Lost Taxes, TAX JUSTICE NETWORK Guly 2012), https://
www.taxjustice.net/cms/upload/pdf/Price-of OffshoreRevisited_120722.pdf.
Henry notes
that:
Since the 1970s, with eager . . . assistance from the international private banking
industry, it appears that private elites in this subgroup of 139 countries had
accumulated $7.3 to $9.3 trillion of unrecorded offshore wealth in 2010,
conservatively estimated, even while many of their public sectors were borrowing
themselves into bankruptcy, enduing agonizing "structural adjustment," and low
growth, and holding fire sales of public assets.
Id. at 5. See also Steven A. Bank, The Globalization of Corporate Tax Reform, 40 PEPP. L. REV.
1307, 1310 (2013), (noting that some commentators believe that corporate tax is now essentially
"optional" for multinational corporations).
20. See e.g., Syed Kamall, Tax Competition Worksfor Europe, WALL ST. J. (Nov. 20, 2014, 2:27
PM), http://www.wsj.com/articles/tax-competition-works-for-europe-1416511643
(arguing
that proposals to harmonize European tax rates will drag down the EU). Kamall, a member of
the European Parliament, believes that tax competition drives down overall rates and
encourages inward investment. Id. He does not address the problem of the many corporations
that do not pay taxes anywhere, due to the elaborate avoidance mechanisms made legally
available to them by corporation-friendly jurisdictions like Ireland, Luxembourg and the
Netherlands. Id.
21. See CHRISTOPHER NEEDHAM, CoRPoRATE TAX AVOIDANCE BY MULTINATIONAL FIRMs
(2013), available at http://www.europarl.europa.eu/RegData/bibliotheque/briefing/2013/
130574/LDMBRI(2013)130574 REV1_EN.pdf (providing background on the methods used
by multinational corporations to avoid paying high taxes within the Eurozone); see generally
Alexia Campbell, The Cost of Corporate Tax Avoidance, ATLANTIc (Apr. 14, 2016), https://www
.theatlantic.com/business/archive/2016/04/corporate-tax-avoidance/478293/
(describing
process by which many American companies avoid paying higher U.S. taxes, particularly with
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confront the problem of governments deeply reluctant to interfere with the
runaway train of global tax avoidance-by wealthy individuals and in
particular by multinational corporations.22 Not only have national
governments lost control over the tax revenues due to them; they have also
apparently lost the will to reverse course and assert the dominance of the
state over corporations.23 This article will move beyond the mechanisms by
which taxes are routinely avoided and evaded, to confront the political
climate that sees this as the normal or at least tolerable behavior of the
largest corporations. In this sense, tax avoidance is a symptom of
globalization gone wrong. It is an indicator of bad governance enabled by
globalization, as opposed to "immoral" corporate behavior. Sold to the
public as a means to spread prosperity across the globe, globalization has
instead provided cover to increasingly corporate-determined efforts to avoid
contributions to the common good.
This article first discusses the fundamental nature of taxation, and why it
is necessary to the successful functioning of the state. It notes that in the
absence of explicit laws against tax avoidance, multinational corporations and
their accountants have taken advantage of globalization and technological
developments to decouple corporate profits from the jurisdictions in which
these are generated. Most forms of contemporary tax avoidance are based
on manipulative misallocations or misattributions of corporate profits to
whatever jurisdiction offers the corporation the best possible tax "deal."
Corporations no longer consider themselves bound to pay taxes to the states
in which their profits are actually derived. This has led to a "new normal"
where multinationals have come to consider corporate tax as "optional," and
regard to offshore tax havens); Vanessa Barford & Gerry Holt, Google, Amazon, Starbucks: The
Rise of 'Tax Shaming,' BBC (May 21, 2013), http://www.bbc.com/news/magazine-20560359
(outlining methods used by popular multinational companies to avoid paying UK taxes); Hilary
Osborne, How the Wealthy Avoid Paying Tax, THE GuARDiAN (Apr. 24, 2012, 7:32 AM), https://
www.theguardian.com/money/2012/apr/24/how-avoid-paying-tax-maximise-income (providing
background information on the methods used by high net worth individuals to avoid paying
high tax bills). A primary component of tax avoidance for wealthy individuals includes the
formation of a corporation in a jurisdiction with low, or in some cases no corporate tax. Id.
22. Both wealthy individuals and corporations with transnational reach have increasingly
availed of tax schemes that have created an environment of "tax optional" for those with access
to the proper advice. See generally, Chuck Collins, The Panama PapersExpose the Hidden Wealth
of the World's Super-Rich, NATION (Apr. 5, 2016), https://www.thenation.com/article/panamapapers-expose-the-hidden-wealth-of-the-worlds-super-rich/. Collins notes:
For $2,500, an individual can now purchase the "Complete Offshore Package" that
includes an offshore corporation in Belize, an offshore trust in the Bahamas, and
offshore bank account at the Global Bank of Commerce in Antigua, and mail
forwarding for one year. After the set-up, this will only cost $1,000 a year.
Id.
23. See Richard Brooks, You Think the Government Is Fighting Tax Avoidance? Think Again, THE
2
GuARDIAN (Mar. 17, 2013), https://www.theguardian.com/commentisfree/ 013/mar/17/
osborne-new-rules-tax-avoidance-dodge.
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in many cases not to pay any tax at all on corporate profits, and at most very
little.
In this, friendly governments in all parts of the world have assisted
corporations. The explosion of the "offshore" approach to corporate tax,
made clear to the global public with recent revelations, is juxtaposed with
the failure of governments to bring this state of affairs to an end. The article
describes the recent "LuxLeaks" revelations in Europe, and the
extraordinary extent to which certain EU member states have come to be
identified with helping multinational corporations to avoid paying taxes. In
the case of Luxembourg, the government was shown to be actively working
with large companies to guarantee them low levels of taxation in the form of
special agreements. Other popular tax avoidance strategies, such as the
"inversions" much discussed in recent months in the United States, are also
discussed.
The next section of the article discusses where fundamental reform might
come from, given the anger and frustration of the global public following
from revelations of corporate tax avoidance, and examines initiatives
emanating from the Organisation for Economic Co-operation and
Development (OECD), the European Union, and the United States. It
explores the distinct but inter-related approaches taken at these different
levels-international, regional and national-and considers the question of
whether there exists adequate political will to confront the massive loss of
government revenue attributable to corporate tax avoidance. Finally, the
article highlights the recent declarations and recommendations of the
"Independent Commission for the Reform of International Corporate
Taxation" created through the joint action of several non-governmental
organizations. The argument is made that while the Independent
Conmmission's recommendations are clear and resounding, it remains to be
seen whether such a group can exert sufficient influence to change what has
become an entrenched status quo. The article throughout notes the
powerful corporate interests determined to resist attempts to realign
corporate profits with the particular jurisdictions in which they are earned.
It leaves open the question of whether laws at the international, regional, or
national level can re-establish the obligation of corporations to contribute to
the public good within those jurisdictions.
B.

TiE

INDISPENSABLE

THREE

LETTER

WORD

It is obvious that public goods cannot be sustained without funding.24
Taxation is an ancient practice, upon which the overall mechanisms of
24. See TROELS BOERRILD, MArnT KOHONEN & RADHiKA SAIN, GETrING TO GOODTowARDs RESPONSIBLE CORPORATE TAx BEHAVIOR 9 (2015), available at https://www.oxfam
.org/sites/www.oxfam.org/files/file attachments/dp-getting-to-good-corporate-tax-171115-en
.pdf ("Governments need sufficient and sustainable revenues from taxation to fund essential

public services for their citizens, including healthcare and education, and to pay for the public
infrastructure needed to raise living standards, increase gender equality and build well-
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government have been made possible.25 In modern times, human rightsbased doctrines similarly depend upon the availability of revenue sufficient
to the completion of core governmental tasks.26 The very idea of "human
rights" is not viable without adequate public revenue streams. The tragedy
of governmental capture by corporate interests is that funds are diverted
from their intended purposes and put to socially wasteful uses that serve
uniquely private, rather than more general needs.27 Theoretical rights to
human development, including the right to education, are essentially
meaningless in the absence of funding to bring these goals about. While
political conservatives might reject any emphasis on the public or
governmental role in successful socio-economic outcomes, individuals on
their own lack the capacity to bring about collective goals. In modern times,
it is the state that represents the principal structures of social and political
organization; if any doubt the necessity of a fully functioning nation state,
they only have to consider the spectacle of collapsed states, in the Middle
East and elsewhere, to appreciate the state's essential role.28
At many levels and across a wide geographical and subject matter range,
human society is experiencing revenue starvation.29 Even in well-developed
and resource-rich countries, one hears repeatedly that there is insufficient
TAx Us IF You CAN 9
(2015), available at http://www.taxjustice.net/cms/upload/pdf/TIYC_2012 FINAL.pdf
("[T]ax justice matters because a modern economy requires that the state has sufficient revenue
functioning economies."); RICHARD MURPHY & JOHN CHRISTENSEN,

over time to fund the physical and social infrastructure essential to economic welfare.").
25. See STEPHEN SMrrH, TAxIrON: A VERY SHORT INTRODUCTION 5-10 (2015) (outlining

the ancient historical roots of taxation as a core aspect of social and political organization).
26. See generally GABRIEL ZUCMAN, THE HIDDEN WEALTH OF NATIONS: THE SCOURGE OF
TAx HAVENS (2015) (providing a general outline of the recent rise of tax havens and the overall
pernicious effects). Writing in the book's foreword, Thomas Piketty writes that "[t]ax havens
and their financial opacity are one of the key driving forces behind rising wealth inequality, as
well as a major threat to our democratic societies." Id.
27. See James Thuo Gathii, Defining the Relationship Between Human Rights and Corruption, 31
U. PENN. J. INT'L L. 125, 174 (2009) (discussing the overall adverse effects of official
corruption). The author notes that:
corruption often depletes resources that would otherwise go to fund access to
adequate healthcare facilities, equipment, supplies and personnel as well as to the
underlying determinants of good health including food, housing and safe potable
water. Thus, corruption undermines the ability of governments not merely to meet
their citizens' wants and needs, but rather their social and economic rights.
Id.
28. The notion of the "failed state" is often attributed to an article by Gerald B. Helman and
Steven R. Ratner. See Gerald B. Helman & Steven R. Ratner, Saving Failed States, 89 FOREIGN
POL'Y 3 (1992); see generallyJohn Yoo, FixingFailed States, 99 CAL. L. REv. 95 (2011) (providing
an analysis of the challenge posed to the international community by the "failed state").
29. See Yariv Brauner, What the BEPS? 16 FLA. TAX REv. 55, 64 (2014) ("The legal framework
and the lack of coordination among countries further permitted these MNEs . .. to avoid some
of the regulatory power imposed by countries, including their taxpaying obligations. The
international tax regime has proven incapable of stopping them .... Consequently, countries in
general face a revenue crisis.").

284

THE INTERNATIONAL LAWYER

[VOL. 50, NO. 2

funding for any number of worthy public goals; the development of
transport networks; abatement of various forms of pollution; the provision of
affordable housing; expansion of educational institutions and corresponding
tuition support-the list is a lengthy one. The idea that we live in a time of
austerity has been accepted as a truism, and even the prosperous states of
Europe have become unlikely advocates for a drastic rollback of public
spending.30
At the same time, there is an endless stream.of expert commentary to the
effect that global society is becoming ever more unequal, with a small
number of hyper-rich controlling record percentages of overall wealth.31
Thomas Piketty's recent bestselling book added academic rigor to the
popular perception that basic goods and services are increasingly out of
reach of working people in many societies, even those in the developed
world.32 There are now large populations of poor and working poor in even
the wealthiest states.33 The post-World War II social compact, with its
expectation of intergenerational progress, is crumbling.34 Under current
political structures, simply to know this (in the sense of general awareness)
does not lead to institutionalized improvement or change. Legislation that
favors both the working and middle classes is increasingly difficult to
achieve, while legislatures respond readily to the wishes of the so-called "one
percent."35 The audacity of the hyper-wealthy is a manifestation of the
30. See Nektaria Stamouli, Stelios Bouras & Gabriele Steinhauser, Greece's Parliament Passes
Austerity Measures Requiredfor Bailout, WALL ST. J. (July 15, 2015, 9:17 PM), http://www.wsj
.com/articles/greeces-parliament-passes-austerity-measures-required-for-bailout-1437002734
(describing the interaction of Greek political responses and the demands of the European
Central Bank).
31. See OXFAM INT'L, PULLING THE PLUG: How TO STOP CORPORATE TAX DODGING IN
EUROPE AND BEYOND 1 (2013) ("In a world where 80 people own as much wealth as the
poorest half of the global population, the recognition that growing inequality is a threat for
everyone is slowly starting to emerge.").
32. THOMAS PRETTY, CAPITAL IN THE TwENTY-FmsT CENTURY (2013); see also THOMAS

PRKETrTY, Ti

EcoNoAUcs oF INEQUALITY (2015).

33. See Stephanie Wagner, Big Box Living Wage Ordinances: Upholding Our Constitutive
Commitment to a Remunerative Job, 15 GEO. J. POVERTY L. AND POL'Y 359 (2008) (providing a
history of the "living wage" movement).
34. See Thomas Kochan, Wages and the Social Contract, AMEIUCAN PROSPECT (Apr. 27, 2007),
http://prospect.org/article/wages-and-social-contract. Kochan writes that:
From the end of World War II through the mid-1970s, the real wages of American
workers nearly doubled, moving up in tandem with the growth in productivity. The
United States benefited from an implicit social contract: by working hard and
contributing to productivity, profits and economic growth, workers and their
families could expect improved living standards, greater job security, and a secure
and dignified retirement. This social contract broke down after 1980, as employees
lost their bargaining power.

Id.
35. See Who Exactly Are the 1%?, EcONoisT (Jan. 21, 2012), http://www.economist.com/

node/21543178 ("[T]he average household income of the 1% was $1.2m in 2008."). The article
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increasingly entrenched domination of corporate interests over most aspects
of policy-making, across a variety of nations.36
While the main subject matter of this article is focused on tax avoidance
by corporations, it is imperative that we see such corporate maneuvers as
part of a larger historical trend-a trend in which law and policy are
increasingly controlled and drafted according to the interests of the largest
corporations. It should be noted that, as the CEOs of tax-avoiding
corporations say, most elaborate corporate stratagems aimed at cutting tax
bills are "perfectly legal."37 This reality, legal but socially detrimental,

arguably obtains in such other (non-tax) areas as global trade regulation,
other regulatory policy, including environmental rules, social policies such as
pensions, labor rights and so forth. To a startling degree, the decades since
the 1980s, in particular, have seen a sharp rise in the power of corporations
in influencing legal outcomes and defining the sphere of what is
permissible.38 At the heart of this evolution is the fact that most large
corporations no longer pay significant taxes on profits earned.39 Over
several decades, corporate obligations to workers have thinned out, and
obligations to the societies in which corporations operate have similarly

also mentions that the 1%, when "measured by net worth, rather than income, the top ...
started at $6.9m in 2009." Id.
36. See Lee Drutman, How CorporateLobbyists ConqueredAmerican Democracy, THE ATLANTIC
(Apr. 20, 2015), http://www.theatlantic.com/business/archive/2015/04/how-corporatelobbyists-conquered-american-democracy/390822/ (noting that powerful businesses have more
influence over government than at any time since the Gilded Age).
37. See ZucMAN, supra note 26, at 102 ("[Mlultinational groups, advised by great auditing and
consulting firms, are in practice free to move their profits wherever they want, which is usually
wherever it is taxed the least; and large countries have themselves mostly given up taxing the
profits booked outside of their territory."); see alsoJim Tankersley, Tim Cook's Defense ofApple's
Tax Strategy, Annotated, WASH. PosT (Aug. 25, 2015), https://www.washingtonpost.com/news/
wonk/wp/2016/08/25/tim-cooks-defense-of-apples-tax-strategy-annotated/.
38. See ZaidJilani, 12 Tax-Dodging CorporationsSpent $1 Billion to Influence Washington Over the
Last Decade, THNKa PROGRESS (Apr. 13, 2011), https://thinkprogress.org/12-tax-dodgingcorporations-spent-1-billion-to-influence-washington-over-the-last-decadef8e25c6659b0#.v28yij7pn (noting in detail that many of the largest corporations in the US,
while spending large amount of money to lobby members of Congress, have paid almost
nothing in corporate taxes). Indeed, many businesses have received generous rebates and
refunds. Id. Large banks, telecommunication companies, oil and technology companies-many
of which have paid essentially nothing in federal taxes over many years. Id.
39. Many commentators have noted the steep decline in corporate taxes as a proportion of
government revenue over the past decades. See, e.g., JOEL FRIEDMAN, TiHE DECLINE OF
CORPORATE INcoME TAX REVENUE 4 (2003), available at http://www.cbpp.org/sites/default/
files/atoms/files/10-16-03tax.pdf ("[T]he share that corporate tax revenues comprise of total
federal tax revenues also has collapsed, falling from an average of 28 percent of federal revenues
in the 1950s and 21 percent in the 1960s to an average of about 10 percent since the 1980s.").
This was written in 2003, and the share of government revenue occupied by corporate tax
receipts has fallen significantly since then, with corporate tax avoidance persistently increasing.
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attenuated. While this is generally known, the reaction of the political class
is ineffective at best."
This larger context must be central to the discussion, since economic
subject matter is often wrongly treated as of specialized and niche interest.
It is perhaps more comforting to discuss human rights and the obligations of
states to their citizens in isolation, separate from technical economic matters.
Generally speaking, there is little intersection between the discourse of the
broader public good and economic analysis. When it comes to legal
academia, these two worlds, economic regulation and human rights, do not
frequently collide. One objective of this article is to contextualize public
dissatisfaction over corporate taxation and to account for the failure of our
global system to require meaningful payment of corporate taxes.
A larger purpose of this article is to bring together the widespread
awarenessof the tax avoidance/tax evasion epidemic with the issue of effective
remedies. It has become clear that the problem will never be seriously
addressed if it is approached in only a technocratic manner. The issues of
revenue and its distribution are inherently political, and must be seen as
such. With the right intentions, tax laws can be explained and rewritten in a
manner accessible to the public. As is also true of international trade law, tax
law is too important to be left to tax lawyers.
H.

The State of Play in Our Age of Tax Avoidance

A.

HoME Is

OFFSHORE

It has become increasingly apparent that large, successful, multinational
corporations do not pay anything like their "fair share" of taxes.4' Indeed,
over the past few years, it has become the norm for companies with global
40. It is also significant that U.S. law has not required taxes paid by corporations to be made
public, thus making it difficult for researchers to determine how much tax is actually being paid
by any given corporation. See Joshua D. Blank, ReconsideringCorporateTax Privacy, 11 N.Y.U. J.

L. & Bus. 31 (2014) (describing the evolution of this policy and the difficulties posed by lack of
tax transparency). For a concrete example of how corporations manage to avoid detection in
their use of global subsidiaries to avoid taxation, see MARC AUERBACH & FRANK CLEMENTE,
TE
WALMART WEB: How THE WORLD's BIGGEST CORPORATION SECRETLY USES TAX
HAVENS To DODGE TAXES 4 (June 2015), available at http://americansfortaxfairness.org/files/

TheWalmartWeb-June-2015-FINALI.pdf, providing such examples as the fact that "although
Walmart does not have a single store in Luxembourg, it has 22 shell companies there, 20 of

which have been established since 2009, and five of which were registered in 2015 alone." The
same report explains that "Walmart gives many of its tax haven subsidiaries obscure names like
'Azure Holdings' or 'MCLMIIin,' which turns the simple task of identifying them into a major
investigative effort." Id. at 1.
41. There are different approaches to the issue of what constitutes a "fair share" of taxes,
although by any measure the current situation is rife with distortions. For any attempt to
explore an objectively sound basis for thinking about fair allocation, see Adam H. Rosenweig,

Defining a Country's "FairShare" of Taxes, 42 FLA. STATE UNiv. L. REv. 373 (2013), setting out
a theory of international tax allocation. Zucman points out that fifty-five percent of all the
foreign profits of U.S. firms are now kept in tax havens. See ZucmAN, supra note 26, at 4.
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reach to structure their tax affairs in such a way as to essentially decide
themselves how much tax they will or will not pay.4 2 As mentioned, this is
euphemistically referred to as "tax planning." Needless to say, no company
will voluntarily pay more than required by law. Corporations even couch
this avoidance as part of their fundamental "obligation" to shareholders.43 It is
widely thought that there is more than twenty trillion dollars in corporate
profits stashed within the intricate drawers of international tax avoidance
centers, with U.S. companies alone parking more than $2.1 trillion in such
jurisdictions.4 Apple, the premier American corporation, holds more
money offshore than any other.45 Both the least and the most wealthy
countries are being deprived of massive amounts of tax that would otherwise
be due from profitable corporations, including those companies that are the
most successful, well-known, and highly regarded.4 The relationship
between national governments, corporations, and tax professionals has
reached the point where virtually no multinational enterprise feels
compelled, or is legally required, to pay any particular percentage of tax on
corporate profits.47 Indeed, international "tax cooperation" in the form of

bilateral tax treaties is likely to facilitate, rather than deter, an absurdly small
42. See ZUCMAN, supra note 26, at 4. Zucman points out that 55 percent of total foreign
profits of U.S. based firms is "made" in "six low or zero tax countries: the Netherlands,
Bermuda, Luxembourg, Ireland, Singapore, and Switzerland." Id. He goes on to note that
"[n]ot much production or sale occurs in the offshore centers; very few workers are employed
there," and further that "profits appear in Bermuda by sheer accounting manipulations." Id.
43. For an analysis of this kind of argument, see generally Terry Macalister, Tax Avoidances
'Not a Legal Duty', THE GUARDIAN (Sept 8, 2013), https://www.theguardian.com/business/
2013/sep/08/tax-avoidance.
44. See Clark Mindock, US Tax Evasion Cases:Apple, GE Among American Companies Holding
$2.1 Trillion in Offshore Accounts, IN1T'L Bus. TIMEs (Oct. 6, 2015, 4:07 PM), http://www.ibtimes
.com/us-tax-evasion-cases-apple-ge-among-american-companies-holding-2 1-trillion-offshore2129580. Quoting recent studies, the article indicates that 72 percent of Fortune 500
companies operate subsidiaries in tax haven jurisdictions. Id.
45. See Bad Apple, AMERICANS FOR TAX FAIRNEss, http://www.americansfortaxfairness.org/
badapple (last visited Jan. 29, 2017) (pointing out that Apple held $82.6 billion in offshore
profits in 2012); see also Lee Sheppard, How DoesApple Avoid Taxes, FoRBEs (May 28, 2013, 7:46
PM), http://www.forbes.com/sites/leesheppard/2013/05/28/how-does-apple-avoid-taxes/
#67584106d6f7 (indicating that Apple's foreign sales earnings are routed through Irish
subsidiaries and literally taxed nowhere).
46. See, e.g., Leslie Wayne, The Global Muckraker: UN Panel: Corporate Tax Avoidance Is Africa's
Biggest FinancialDrain, INT'L CONSORTIUM OF INVESTIGATIVE JOURNALISTs (Feb. 10. 2014,
10:30 AM), https://www.icij.org/blog/2014/02/un-panel-corporate-tax-avoidance-africasbiggest-financial-drain ("[A]n estimated $50 billion a year seeps out of Africa through illicit
capital outflows, which is twice as much as the amount of foreign aid the continent receives each
year."). The article points out that multinational corporations extract resources from Africa,
but pay little in taxes. See id.
47. See Tom Bergin, Special Report: How the UK Tax Authority Got Cozy with Big Business,
REUTERS (Dec. 27, 2012, 4:29 AM), http://www.reuters.com/article/us-tax-hmrc-idUSBRE8
BQ03220121227; Scorr KLLINGER & KATHERINE MCFATE, THE CoRPoRATE TAx RATE
DEBATE: LOWER TAXEs ON CORPORATE PROFITS

NOT LINCED

TO JOB CREATION (2013),

available at http://www.foreffectivegov.org/sites/default/files/budget/corp-tax-rate-debate.pdf.
The authors argue that:
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corporate tax burden.48 Cooperative efforts to establish an agreed-upon
corporate tax floor, or to allocate profits in a fact-based way to the
jurisdictions where they are actually generated, have so far failed to bear real

fruit.49 Indeed, the core problem with tax avoidance is one of allocation, in

that there is no requiredand internationally accepted method for allocating
profits among the component parts of a corporate entity, in a manner that
reflects the actual site of corporate profit-generating activity. While
complex, such a method could be devised and enforced with relative ease,
given sufficient political will.5o

Honest allocation should be the guiding

principle for international tax reform, whereas manipulative allocation is
currently the main skill of tax accountants.
No matter what the ideal level of corporate tax might be, major
corporations are paying abnormally low levels-sometimes as low as nothing
at all.s' Elaborate and misleading corporate devices have been created to

assist large companies in tax avoidance, and this is well known to all players
in the game, including elected officials.52 In that sense, the technical
the heads of major tax committees in Congress, lobbied heavily by corporate CEOs,
have a different idea. They want to trade the revenue gained by closing tax
loopholes for a lower overall corporate tax rate on profits ...
[and] lock in lower
corporate tax rates under the guise of "simplifying" the tax code.
Id. at 5. The article argues that the purported justification of wanting these corporations to
create more jobs is not credible. Id.
48.

See PHILLIP

BAKER,

LMPROPER

USE OF TAX TREATIES, TAX AVOIDANCE AND TAX

EvAsION (May 2013), available at http://www.un.org/esa/ffd/tax/2013TMTTAN/Paper9ABa
ker.pdf.
49. The European Commission continues to put forth its "wish list" for coordinated
European tax reform. See Action Plan on Corporate Taxation, EuR. TAXATION & CUSTOMS
UNION (June 2015), http://ec.europa.eu/taxation-customs/taxation/company-tax/fairer-Corpor
ate taxation/index en.htm (describing the main elements in the Commission's planning on this
issue, designed to ensure that European profits are not diverted through a small number of low
tax or no tax jurisdictions within the EU).
50. See Milt Isaacs, Beyond Panama:Making the Fight Against Tax Avoidance More Than a Name
and Shame Game, PuB. FiN. (June 3, 2016), http://www.publicfinanceinternational.org/opinion/
2016/06/beyond-panama-making-fight-against-tax-avoidance-more-name-and-shame-game
(arguing that the scale of the problem and an outline of a solution are both well known, but that
what is lacking is the commitment and political will to bring about fundamental tax fairness).
51. See Cyrus Farivar, If Apple Didn't Hold $181B Overseas, It Would Owe Apple $59B in US
Taxes, ARSTECHNICA (Oct. 7, 2015), http://arstechnica.com/business/2015/10/apple-googlemicrosoft-hold-more-than-336b-overseas-via-legal-tax-loopholes/ (describing typical devices
through which the largest US companies avoid US taxes: big American firms sell or license
foreign rights for intellectual property developed in the United States to a subsidiary in a lowtax country). All profits derived from that technology are then attributed to the foreign
subsidiary. See id.
52. Congressional hearings on the subject of corporate tax avoidance were held in 2013 to
great fanfare. See Patrick Temple-West & Kevin Drawbaugh, Apple CEO Makes No Apology for
Company's Tax Strategy, REUTERs (May 22, 2013), http://www.reuters,com/article/us-usa-taxapple-idUSBRE94JOU320130522. On the contrast between Congressional views and public
expectations see Richard Philips, The Huge Disconnect Between Congress and the Public on Business
TaxReforn, CmIzENS FOR TAX JUSTICE (Apr. 28, 2016, 10:19 AM.), http://www.taxjusticeblog
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murkiness of tax law loopholes and avoidance methodologies is not aimed at
deceiving officials, but rather keeping the full reality from journalists, and by
extension the general public; members of which, must pay their own income
taxes on time and in full.ss The largest corporations are understandably
disinclined to pay "real" taxes merely as a result of moral exhortation by
politicians seeking to tamp down a temporary uptick in popular anger.54 Not
surprisingly, witnessing this futile ritual of blame and justification further
agitates global electorates, but the nature of these political and financial
ruses is such that corporations feel little, if any, immediate pressure to
change.ss
Without far more public pressure than has been brought to bear so far,
politicians are unlikely to rewrite laws aimed at enforcing principles of
genuine tax fairness. Despite holding hearings and scolding corporate
executives, politicians themselves are deeply implicated in the game of "tax
competition" and unwilling to take drastic steps that could disrupt the
market mood.56 This remains the case despite the fact that most modern
states are suffering from the "revenue starvation" described above-a
circumstance in which the general public is treated to austerity, and public
goods experience profound disinvestment. There is an obvious cause and
effect relationship between failure of corporations to pay their fair share of
tax, and the budget crises experienced in virtually all countries, large and
small.s7 This article will explore below the main models being proposed for
(describing the
.org/archive/2016/04/thehuge-disconnectbetween-co.php#.V1XE-9krJdg
contrast between Congressional views and public expectations on tax reform); see also Joe
Rothstein, The Kochs, the Crooks and the ProfitableBusiness of Not Paying Taxes, EIN NEws (Aug.
3, 2015), http://uspolitics.einnews.com/column/279230025/the-kochs-the-crooks-and-theprofitable-business-of-not-paying-taxes (indicating that new research indicates that there is far
more global wealth being held in offshore havens that was previous thought-up to $32
trillion). The article contrasts this sum with the total U.S. budget deficit of $3.8 trillion. See id.
53. A separate, but obviously related, matter is that wealthy individuals also find mechanisms
that allow them to avoid taxation, leading to situations where the very wealthy pay far less
proportionately than those low wage individuals who serve their needs.
54. See Zachary R. Mider, 'Unpatriotic Loophole' targeted by Obama Costs $2 Billion, BLOOMBERG
(Dec. 2, 2014), http://www.bloomberg.com/news/atricles/2014-12-02/-unpatriotic-loopholetargeted-by-obama-costs-2-billion.
55. See Sara Dillon, Anglo-Saxon/Celtic/Global: The Tax-Driven Tale of Ireland in the European
Union, 1 N.C. J. INT'L L. & Comm. REG. 36 (2010) (providing background on Ireland's special
relationship to tax avoidance strategies). "Belatedly, the European Union began to consider
concrete steps towards creating uniform standards for calculating corporate taxes throughout
the EU. As tax has been Ireland's sole economic strategy for more than fifteen years, Ireland
has understandably continued to fight European tax coordination with determination." Id. at
37-38.
56. See Victor Uckmar, Countering Tax Avoidance at the EU level After "LuxLeaks"; A History of
Tax Rulings, Transparency and BEPS: Base Erosion Profit Shifting or Bending European Prospective
Solutions? 12 DIRTO E PRATICA TRiBUrTAIA INTERNAZIONALE 1035 (2015), available at http:/
/papers.ssrn.com/sol3/papers.cfn?abstractid=2737084 (reviewing the legal bases for European
attempts to deal with tax avoidance mechanisms promoted by certain EU member states).
57. See Charles Duhigg & David Kocieniewski, How Apple Sidesteps Billions in Taxes, N.Y.
TImEs (Apr. 28, 2012), http://www.nytimes.com/2012/04/29/business/apples-tax-strategy-
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corporate tax reform and enforcement, scrutinizing current

initiatives, however
international levels.

sporadically

pursued,

at national,

regional,

and

Just as the public struggles to understand free trade agreements they are
powerless to influence, so too is the general public kept from understanding
the mechanisms of tax avoidance enjoyed by the world's largest corporations.
Periodic revelations of shell companies, tactical inversions, internal
corporate "asset stripping" loans, and similar tax avoidance stratagems have
all failed to slow the growth of these mechanisms.58 It is also clear that
absent some global political sea change, no national government, and not
even the European Union, is likely to write firmly enforceable, sufficiently
clear laws that run counter to the needs and wishes of multinational
corporations.59 At the political level, representatives of large corporations
argue that a low or no corporate tax rate is in fact "better" for ordinary
people because higher rates of taxation would be passed on to the
consumer.60
Few would dispute that national and international financial policy is
currently directed by the demands of multinational corporations, as designed
by their armies of lawyers and accountants. A world in which governments
write rules for private parties to follow, based on notions of the common
good or supportive of the middle class, seems quaintly old fashioned from
the vantage point of 2016. The influence of corporations in the
development of policy renders most political activism futile, as it does not
affect ultimate policy outcomes. While the general public understands that
multinational corporations behave in ways contrary to the public good, they
are often helpless to exert any influence over this reality.61 Politicians tend

aims-at-low-tax-states-and-nations.html (detailing Apple's low tax strategy and its relationship
to state budgets); Richard Wolff, The Real Reason for Public Finance Crisis, THE GuARDI.N (Feb.
19, 2011), https://www.theguardian.com/commentisfree/cifamerica/2011/feb/19/us-taxationtaxavoidance.
58. For a discussion of the typical devices of tax avoidance, including strategic corporate debt
see JANE G. GRAVELLE, TAx HAVENS: INTERNATIONAL TAX AvoIDANcE AND EVASION
(2015), availableat http://digitalcommons.ilr.cornell.edu/cgiviewcontent.cgi?article=2387&con
text=key_workplace.
59. See, e.g., Julie Martin, EU Ministers Unable to Agree on MultinationalAnti-Tax Avoidance
Rules, Compromise Plan Offered, MNE TAx (May 25, 2016), http://mnetax.com/15328-15328.
But in recent days, EU Finance Ministers have adopted the "Anti-Avoidance Directive," raising
hopes that the EU will deal with at least some of the most egregious tax avoidance
methodologies. Discussed infra.
60. See, e.g., Syed Kamall, supra note 20; Andrew Goodall, Ireland Retains Focus on Tax
Competition, ACCOUNTINGWEB (Oct. 15, 2014), http://www.accountingweb.co.uk/business/
financial-reporting/ireland-retains-focus-on-tax-competition
(describing Irish efforts to
"reform" and retain its much-criticized "Double Irish" system).
61. OxFAM,

BusIEmss

AMONG FREwNDs: WHY CORPORATE

TAx

DODGERS ARE NOT YET

LOsING SLEEP OVER GLOBAL TAx REFORM (2014), available at https://www.oxfam.org/sites/
www.oxfam.org/files/bpl85-business-among-friends-corporate-tax-reform-120514-en_0.pdf.
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to limit their commentary to vague concepts such as "corporate greed" or
62
"Wall Street recklessness," as if the main problem were a moral one.
The manner in which professional schools teach "tax law" in isolation
from other subjects would appear to contribute to this crisis of revenue
starvation-as mastering the techniques of tax avoidance has come to be
seen as a goal of specialized studies in taxation and tax law.63 The task of
unraveling secretive and convoluted tax avoidance vehicles should not be left
to investigators or whistleblowers, who-even with enormous effortcannot uncover sufficient data on every company engaging in these
practices.- Rather, tax avoidance schemes will only cease to be a common
feature of economic life when states ensure that these secretive practices are
explicitly unlawful, through statutory reform, and appropriate sanctions
brought to bear.
B.

WHAT LuxLEAKS

REVEALED TO

ALL: HUGE TAx

AVOIDANCE

HIDING IN PLAIN SIGHT OF THE "SOCIAL MARKET"

The "LuxLeaks" revelations burst onto the European scene in November
2014-the product of dedicated, investigative journalism.65 LuxLeaks
provided concrete evidence of corporate tax evasion on a staggering scale,
and demonstrated the key role of government officials in facilitating this tax
evasion. Luxembourg entered into "special agreements" for years with
multinational corporations, allowing them to funnel their money through
Luxembourg via accounting devices that slashed overall corporate tax bills,
62. The most strident critic of large corporations, presidential candidate Bernie Sanders, often
uses the term "corporate greed"-but in more detailed postings, also calls for specific reform of
the corporate tax code. Contrast Nicole Gaudiano, Bernie Sanders to Wall Street: 'Greed Is Not
Good', USA TODAY (Jan. 5, 2016), http://www.usatoday.com/story/news/politics/onpolitics/
2
2016/01/05/bernie-sanders-wall-street-clinton/7830153 /, with Making the Wealthy, Wall Street
and Large CorporationsPay Their FairShare, BERNIE SANDERS 2016, https://berniesanders.com/
issues/making-the-wealthy-pay-fair-share (last visited Jan. 29, 2017). See generally, Allison
Christians, Avoidance, Evasion and Taxpayer Morality, 44 WASH. U. J. L. & POLICY 39 (2014)
(arguing against reliance on soft law ideas from morality to confront the epidemic of corporate
tax avoidance).
63. This is true of economic law subjects generally. The author has made similar critiques in
the context of international trade law. See Sara Dillon, Opportunism and Trade Law Revisited: the
Pseudo-Constitutionof the WTO, 54 B.C. L. REv. 1005 (2013).
64. See Leslie Wayne, Kelly Carr, Marina Walker Guevara, Mar Cabra & Michael Hudson,
Leaked Documents Expose Global Companies' Secret Tax Deals in Luxembourg, INT'L CONSORTIUM
or INVESTIGATIVE JOURNALISTS (Nov. 5, 2014), https://www.icij.org/project/luxembourg(providing
leaks/leaked-documents-expose-global-companies-secret-tax-deals-luxembourg
background Luxleaks discoveries).
65. See New Documents Have Dragged Disney, Microsoft and Koch Industriesinto Luxembourg's Tax
Avoidance Scandal, Bus. INSIDER (Dec. 10, 2014), http://www.businessinsider.com/afp-new2
luxleaks-release-drags-disney-microsoft-into-tax-scandal- 014-12 (describing how the
"Luxleaks" news first broke in November 2014, revealing that "hundreds of the world's biggest
companies brokered secret deals with Luxembourg to avoid paying billions of dollars in taxes").
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often to virtually nothing at all.66 Although structured in the form of
individual "agreements" between the national authorities and corporations,
the scale and persistence of this practice made clear that assisting with tax
avoidance was a key pillar of Luxembourg's national policy.67
These special agreements were made by Luxembourg with the most
famous corporations in the world: Ikea, Disney, Amazon, Pepsi, Deloitte,
and others.68 The accounting devices relied on included rules allowing the
companies to borrow from themselves, with correspondingly generous tax
deductions for the interest on those "loans."69 As in other such examples of

large-scale, endemic tax avoidance, the corporations and the government of
Luxembourg quickly pointed out that the arrangements were "perfectly
legal"-in the sense that they did not violate any explicit tax laws of the
jurisdiction.70 That was, of course, the problem-the fact that no clear laws
(national, European or international)-actually existed to prevent such
unrepentant tax avoidance. Moreover, not only is the government of a
Luxembourg deciding what its own companies will pay, it is making
secretive decisions that affect the lives and well-being of millions of people
66. See Bowers, supra note 3 ("The leaked papers show Luxembourg acting as a go-between,
both enabling and masking tax avoidance, which always takes place beyond its borders. The
documents are mainly Advance Tax Agreements-known as comfort letters ... These ATAs are
typically schemes put to the Luxembourg tax authorities which, if implemented, reduce tax bill
substantially.").
67. See Wayne, supra note 64 (describing the extent to which the Luxembourg authorities were
involved with the world's major accounting firms to provide multinational companies with the
mechanisms to avoid paying anything like a normal rate of tax).
68. See Alison Fitzgerald & Marina Walker Guevara, New Leak reveals Luxembourg Tax Deals
for Disney, Koch Brothers Empire, INT'L CONSORTIUM OF INVESTIGATIVE JOURNALISTS (Dec. 9,
2014), https://www.icij.org/project/1uxembourg-leaks/new-leak-reveals-luxembourg-tax-dealsdisney-koch-brothers-empire (detailing the wide array of famous companies caught up in the
tax scandal).
69. See Michael Hudson, Sasha Chavkin & Bart Most, Big 4 Audit Firms Play Big Role in
Offshore-Murk, INT'L CONSORTIUM OF INVESTIGATIVE JOURNALISTs (Nov. 5, 2014), https://
www.icij.org/project/luxembourg-leaks/big-4-audit-firms-play-big-role-offshore-murk
(describing how PricewaterhouseCoopers helped multinational companies to obtain as many as
548 tax rulings in Luxembourg between 2002 and 2010). It details how companies funneled
many billions of dollars in profits through the Duchy, and in turn saved billions of dollars in tax
payments. Id. The article notes that one "popular address" for Luxembourg-based subsidiaries
of multinational companies was home to 1,600 companies. Id.
70. See Teri Sprackland, Antoine Deltour- The Luxleaks Whistleblower, TAx ANALYSTS (Dec. 21,
2015), http://www.taxanalysts.org/content/antoine-deltour-luxleaks-whistleblower. The author
notes that:
Many people had to have known about Luxembourg's secret tax rulings-from
government officials to hundreds of company executives and staff to a battalion of
tax lawyers and accountants.

Yet only one man, a 24-year-old auditor barely two

years into his career at PricewaterhouseCoopers LLP, decided that although legal,
the private rulings were just plain wrong.
Id.
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in other, unrelated jurisdictions, in particular the United States.71 Yet
various spokespersons have presented this approach as friendly "tax
competition," and not the politically unfriendly act it actually is.72
The LuxLeaks scandal broke open during a period when former Prime
Minister Juncker of Luxembourg was being installed as the President of the
European Commission, an influential and high-profile role in the EU.7
Not only did many of these deals take place on his watch as leader of the
Grand Duchy, but his newly installed European Commission was expected
to take on the vexed and long-running problem of corporate tax evasion and
tax avoidance vehicles within the EU.74 While there were calls for his
resignation, nothing came of these demands and he survived a no-confidence
vote in the EU's Parliament.7s At the same time, the drama of EU-imposed
austerity in Greece, with ordinary people forced to shoulder the cost of
reckless bank behavior in the run up to the financial crisis of 2009, provided
a striking contrast to the sweetheart deals enjoyed by the world's largest
corporations. 76 The Luxembourg tax deals-which often amounted to
permission to pay no taxes anywhere-had been conceived of in the
71. James Crisp, Luxembourg 'Made 172 Secret Tax Deals' With Companies in Year after
LuxLeaks, EuRcriv (Dec.7, 2016), http://www.euractiv.com/section/euro-finance/news/
luxembourg-made-172-secret-tax-deals-with-companies-in-year-after-luxleaks/.
race to the
72. Richard Brooks, Havens Like Luxembourg Turn 'Tax Competition' into a Global
4
2
Bottom, THE GuARDIAN (Nov. 5, 2014), https://www.theguardian.com/world/ 01 /nov/05/
luxembourg-tax-haven-competition-global-grand-duchy-corporate-law-administration.
73. See James Crisp, Grumpy Juncker. 'Call it EULeaks, not Luxkaks!', EuRcrry (Sep. 15,
2015), https://www.euractiv.com/section/euro-finance/news/grumpy-juncker-call-it-euleaksnot-luxleaks/; Matthew Holehouse, Jean- Claude juncker DeniesAll Involvement in LuxLeaks Tax
System, TELEGRAPH (Sep. 17, 2015, 6:17 PM), http://www.telegraph.co.uk/news/worldnews/
europe/eu/1 1872853/Jean-Claude-Juncker-denies-sl-involvement-in-LuxLeaks-tax-system
.html; See Allison Christians, Lux Leaks: Revealing the Law, One Plain Brown Envelope at a Time,
76 TAx NoTEs INT'L 1, 2 (2014). ("When journalists breach taxpayer confidentiality, as they
did in the LuxLeaks reveal, the public gets a rare glimpse of a tax system so complex that some
of its purposes are impossible to understand without extensive expertise or inside political
knowledge."); Professor Christians also raises the important question of whether law that is
intentionally hidden from the public can actually be termed "law." Id.
74. This ironic spectacle played out in the European press. See, e.g., Simon Bowers, Jean
Claude Juncker Can't Shake Off Tax Controversy, THE GUARDIAN (Dec. 14, 2014), https://www
.theguardian.com/world/2014/dec/14/jean-claude-juncker-luxembourg-tax-deals-controversy.
(noting that Juncker's "own" EU Commission was charged with investigating actions he took as
Prime Minister of Luxembourg).
75. See Anne-Claude Martin, Juncker Set to Survive Censure Motion as MEPS Trade Insults,
EuRAcrry (Jan. 8, 2015), https://www.euractiv.com/section/eu-priorities-2020/news/jtunckerFinbarr Bermingham, European
set-to-survive-censure-motion-as-meps-trade-insults/;
by Ukip, INT'L Bus. TIMEs (Nov.
Led
Vote
No
Confidence
Survives
Juncker
President
Commission
27, 2014), http://www.ibtimes.co.uk/european-commission-president-juncker-survives-noconfidence-vote-led-by-ukip-1476919.
Crisis, AL76. See Yannis Baboulins, Luxembourg's Secret Tax Deals Exacerbate Eurozone
2
JAZEERA AM. (Dec. 7, 2014), http://america.aljazeera.com/opinions/2014/1 /luxleaks-eurozone
crisisluxembourgjeanclaudejuncker.html.
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mundane and technocratic world of bureaucratic efficiency.77 The political
outcry was short-lived, and the apparent facilitator if not architect of the
infamous deals, Mr. Juncker, retained his leadership position in the
European Commission.78
The sheer scale of the LuxLeaks example again raised questions as to
whether even the high-minded EU member states function as accountable
"nation states" in a financially globalized world. The LuxLeaks scandal
showed that the Duchy of Luxembourg uniquely focused on providing tax
avoidance services, a glaring instance of how far corporate privilege had
gone. The number of such deals rose into the mid-300s, and involved
hundreds of millions of dollars, all in a state of only 500,000 inhabitants.79
As one reviews the information unearthed in this scandal, it seems clear that
although Luxembourg was a founding member of the European Union, its
principal economic function had become to offer tax avoidance assistance to
multinational corporations-most of them founded outside the EU.80 The
same accusation could easily be leveled against Ireland, which, though not a
founder member, had been a part of the European Economic Community
(EEC, later EC) since 1973.81
Clearly, the traditional "nation state" and the legal fiction of "the
corporation" had converged at the very heart of the EU in a manner that
violated the rights of the working public to progress and development. And
yet, it remains to be seen whether even the EU, a supranational entity with
an abundance of ambitious public interest goals, will react with sufficient
seriousness.82 A full year after the revelations first broke, it was noted in
77. Matthew Karnitschnig & Robin Van Daalen, Buriness-FriendlyBureaucratHelped Build Tax
Haven in Luxembourg, WALL ST.

J.

(Oct. 21, 2014), http://www.wsj.com/articles/luxembourg-

tax-deals-under-pressure-1413930593.
78. See Philip Blenkinsop, EU'sjuncker survives no-confidence vote over tax deals, REuTERs (Nov.

27, 2014), http://www.reuters.com/article/us-eu-juncker-idUSKCNOJB13Q20141127.
79. Bowers, supra note 3.

80. Id.
81. See Stephen C. Loomis, The Double Irish Sandwich: Reforming Overseas Tax Havens, 43 ST.
MARY'S L. J. 825 (2012) (describing the tax avoidance trick made famous by Ireland); Suzanne
Lynch, Ireland is Complicit in Raising Global Inequality, IRISH TIMES (Jan. 25, 2016, 12:02 AM),
http://www.irishtimes.com/opinion/suzanne-lynch-ireland-is-complicit-in-raising-globalinequality-1.2508603.
82. See State Aid Control, EUR. COMMISSION,

http://ec.europa.eu/competition/state aid/

overview/indexen.html (last updated Dec. 9, 2016) (defining state aid as "an advantage in any
form whatsoever conferred on a selective basis to undertakings by.national public authorities").

The European Commission has the authority to investigate, prosecute, and reprimand member
states who violate rules regarding "state aid." Id. See Treaty on the Functioning of the European

Union art. 109-08, May 9, 2008, Oj. (C 115) 91-92 [hereinafter TFEU] (granting the
European Commission the authority to investigate member states' taxation schemes and rulings

if they violate the state aid regulations); Council Regulation 734/2013, Amending Regulation
(EC) 659/1999 Laying Down Rules for the Application of Art. 93 of the EC Treaty Oj. (L.204/
15) art.4 (conferring the authority on the European Commission to investigate claims of state
aid by granting them the power to request information from the member state and the related
party to the investigation); but see Neelie Kroes, Why EU State Aid is not the Right Tool to Fight
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various outlets that nothing had changed, no loopholes closed, and no
definitive anti-avoidance measures adopted in Europe or the United States.83
In January 2016, the European Commission published a draft AntiAvoidance Directive, which was in fact adopted by the EU's Finance
Ministers in July 2016.84 While a welcome development, the directive has
been criticized as inadequate to the task of eliminating the massive EUbased corporate tax avoidance.85
The "LuxLeaks" scandal provided a textbook case of what has occurred in
the relationship between corporations and states. The "leaks," instigated by
employees of major accounting firms and placed in the hands of the
International Consortium of Investigative Journalists group, showed that
many of the world's most famous and successfil firms were lined up at the
door of the Luxembourg government, looking for tax deals that would
ensure Luxembourg a steady, if very modest, stream of fees, as well as jobs in
the financial and accountancy sector, with staggeringly large tax savings for
the companies concerned.86 This "Luxleaks" behavior had become so
prevalent that it was in essence "normal" corporate and accounting behavior
87
in Luxembourg and several other European states. Even more blatant taxavoidance servicing was characteristic of certain non-EU (but Britishaffiliated) jurisdictions, such as the Cayman Islands, Bermuda, and others88
Whatever illegal money laundering might be going on in the shadows of
these tax avoidance structures, it is clear that LuxLeaks was about the normal
20 6

/

1
TaxAvoidance, THE GUARDIAN (Sept. 1, 2016), https://www.theguardian.com/technology/
that
commissioner
E.U.
former
a
of
opinion
(Stating
sep/01/eu-state-aid-tax-avoidance-apple
"[s]tate aid is not suited to deal with [the exploitation of varying corporate tax rates between
member states]"). Former Commissioner Kroes continues, stating that "EU member states have
a sovereign right to determine their own tax laws [and] [sltate aid cannot be used to rewrite
those rules." Id.
83. See Nikolaj Nielsen, CorporateTax Dodging Still Rampant in EU, EU OBSERVER (Nov. 3,
2015), https://euobserver.com/economic/130938.
84. Council Directive 2016/1164 ofJuly 12, 2016, Laying Down Rules Against Tax Avoidance
Practices that Directly Affect the Functioning of the Internal Market, 2016 OJ. (L 193) (EU)
[hereinafter EU Tax Avoidance Directive].
85. See Eric Maurice, Commission Unveils Anti-tax Avoidance Package, EU OBSERVER (Jan. 28,
47
(noting that some NGOs have criticized the
2016), https://euobserver.com/economic/1320
EU's approach in the directive as completely inadequate to the task). The European Network
on Debt and Development, instance, was quoted as saying that "[t]his package is woefully
inadequate to stem the tsunami of scandalous cases of multinational corporations failing to pay
their taxes." Id.
86. How much in taxes does Luxembourg collect from these companies? Even if modest, a
small state could really benefit from such tax revenue. See Stephanie Bodoni & Tom Mackenzie,
The Quiet Man Who Made Big Troublefor Little Luxembourg, BLOOMBERG (Feb. 23, 2015), https:/
2
/www.bloomberg.com/news/articles/ 015-02-2 3/the-quiet-man-who-made-big-trouble-forlittle-luxembourg.
87. Id.
88. See Adam Ramsay, Britain'sEmpire of Tax Evasion, FOREIGN PoL'Y (Apr. 4, 2016), http://
foreignpolicy.com/2016/04/04/britains-empire-of-tax-evasion-panama-papers-mossack-fonse
ca/ (linking contemporary tax haven scandals to the British tradition of serving the needs of
global wealth, including through its overseas territories).
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accounting practices of nations that serve prestigious, well-known
multinational corporations, not those laundering the proceeds of criminal
activity. Tax avoidance expertise is a winning strategy for smaller states in
particular, due to the fact that even very modest infusions of such large
amounts of capital can be significant.89 In an interesting way, this strategy
allows even very small states to acquire great importance in the global tax
sweepstakes, and to cause great financial hardship to much larger (and thus
more revenue-needy) states.90
As mentioned, a corporate "who's who" has been identified with the socalled sweetheart deals in Luxembourg-Walmart, Walt Disney, Microsoft,
Koch Industries, and Pepsi.91 As is true for Ireland (enabler of tax avoidance
for Apple, Google, and Yahoo, among others), the Netherlands (Starbucks'
tax ally), and the UK, Luxembourg built its own modem economy around
serving the large multinationals that stood to gain most from global tax
avoidance schemes.92 It is interesting that the first post-Brexit British Prime
Minister, Theresa May, has stated that dealing with corporate tax avoidance
and evasion will be at the top of her agenda.93
Commission President Junker's response to the LuxLeaks revelations was
quite opaque, as he insisted he was "no more responsible than others" for
this state of affairs, and disclaimed direct knowledge of the deals.- When he
survived the no-confidence motion in the European Parliament, the EU
missed its chance to send a strong message on collective EU opposition to
these practices.95 There is certainly irony in the fact that the "nerve center"
89. Elyssa Kirkham, 10 Best Tax Havens in the World, GoBANKINGRATES (Apr. 15, 2016),
https://www.gobankingrates.com/personal-finance/10-best-tax-havens-world/.
90. Tax Havens HamperDevelopment in Poor Countries, PBS NEWSHOUR (Apr. 15, 2009), http://
www.pbs.org/newshour/updates/business-jan-june09-taxhavens_04-15/.
91. See Fitzegerald & Guevara, supra note 68; Crisp, supra note 73.
92. See supra note 3 (describing the generally accepted principle that Luxembourg is one of the
biggest European tax havens); Nicholas Shaxson, Follow the Money: Inside the World's Tax Havens,
THE GuARiAN (Jun. 19, 2015), https://www.theguardian.com/business/2015/jun/19/taxhavens-money-cayman-islands-jersey-offshore-accounts (noting that Luxembourg is a wellknown European tax haven that provides flexibility for multinational corporations seeking to
avoid paying higher taxes in other E.U. member statey); see Simon Bowers, Luxembourg Warned
about its Reliance on Multinational Corporations,T-Er GuARDIAN (Mar. 29, 2015), https://www
.theguardian.com/world/2015/mar/29Auxembourg-warned-about-its-reliance-onmultinational-corporations (stating the potential effect of E.U.-level tax reform on the economy
of Luxembourg, which is essentially tied to the multinational corporations enticed to open
headquarters in that country because of low tax rates).
93. See Raymond Doherty, Theresa May to Get Tough on Tax Avoidance, ECONOAHA (July 12,
2016), <http://economia.icaew.com/news/july-2 01 6 /theresa-may-to-get-tough-on-taxavoidance.>
94. See Alessio Colonnelli, Juncker's Message to the EU: Tax Evasion is Not That Big a Deal, LEFT
FoOT FoRwARD (May 7, 2015), http://leftfootforward.org/2015/05/junckers-message-to-theeu-tax-evasion-is-not-that-big-a-deal! (relaying Juncker's statement that he was "no more
responsible than others" for the tax deals).
95. As already described, Commission President Juncker managed to survive a no-confidence
vote in the European parliament by a wide margin, despite the heated controversy over the
Luxleaks revelations. See Juncker Survives No Confidence Vote Over Tax Allegations, BBC (Nov.
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of a legalistic, ethically upright, and progressive EU would be led by a
politician closely associated with the most extreme tax avoidance schemes in
the world, and this disharmony was not lost on the press. But it is a
testament to the fact that laws are no longer driven by public outrage or
written by elected politicians that actions taken in the wake of LuxLeaks,
remain ambivalent.96 Recent EU initiatives in the anti-tax avoidance realm
will be described in more detail below.
If secret agreements between Luxembourg and multinational corporations
(many American-based) result in revenue starvation for other countries in
the world, this is apparently of no ethical concern to Luxembourg.
Similarly, neither Ireland, the Netherlands, nor Singapore appears to
connect the dots between their policies on corporate taxation and the
97
revenue deprivation of both rich and poor states. A surprising number of
European and non-European states base much of their financial policy on
this role of catering to the tax avoidance needs of multinationals, pursuing
this aim with full knowledge of the financial implications. They defend
these practices as economically beneficial to all, and denounce any threats to
98
their freedom of "choice" in tax matters.
As explained above, many willing governments enter into secret deals with
companies seeking assistance in these schemes. Cooperative legislatures
provide generous exemptions and attractive loopholes. With the awareness
and blessing of governments, lawyers and accountants set up elaborate
mechanisms to split companies into smaller and harder to trace units,
creating intra-company lending schemes and large numbers of nearly
invisible (strangely named, and thus incognito) subsidiaries.99 In a manner
27, 2014), http://www.bbc.com/news/world-europe-30235005 (noting that the Luxleaks scandal
revealed that 340 large companies were provided with special tax deals during the 18 years that
Mr. Juncker was Prime Minister of Luxembourg).
96. Hamish Boland-Rudder, Leslie Wayne & Kelly Carr, 'Lux Leaks' Causes 'Tax Storm' of
Government, Media Response, INT'L CONSORTIUM OF INVESTIGATIVE JOURNALISTS (Nov. 19,
4
2014, 9:00 AM), https://www.icij.org/blog/201 /11/lux-leaks-causes-tax-storm-governmentmedia-response.
97. See Max Bearak, How Global Tax Evasion Keeps Poor Countries Poor, WASH. PosT (Apr. 8,
2016), https://www.washingtonpost.com/news/worldviews/wp/2016/04/08/how-global-taxevasion-keeps-poor-countries-poor/?utm term=.1229d15c562c ("What's so scandalous about
the Panama Papers isn't just that there's a nexus of rich people, some elected, who make profits
by evading taxes. It's that so much of the money moved through tax havens would otherwise be
taxed by some of the world's poorest, most revenue-hungry governments.").
98. See Simon Carswell, State Regards 12.5% Corporate Tax Rate as 'Sovereign Right', IRISH
TIMEs (Sept 16, 2014), http://www.irishtimes.com/business/economy/state-regards-12-519 3
1043, for the Irish insistence that maintaining a low
corporate-tax-rate-as-sovereign-right-1.
tax or no tax environment for US multinationals is an aspect of its "sovereignty."
99. Walmart used obscure names used to hide its relationships with tax-avoiding subsidiaries.
See MARc AUERBACH & FRANK CLEMENTE, THE WALMART WEB: HOW TI-IE WORLD'S
BIGGEST CORPORATION SECRETLY USES TAX HAvENS To DODGE TAXES 1 (June 2015),

2 15
available at http://americansfortaxfairness.org/filesfrheWalmartWeb-June- 0 -FINAL1 .pdf
(noting that Walmart has never "openly reported" the existence of its many subsidiaries in SEC
filings). The Author notes that:
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that is impossible for ordinary workers or for small, nationally-bound
businesses, large multinational corporations are thus able to evade any
responsibility to pay a fair share of taxation, and thus to support the public
interest in the states from which they profit. While periodic revelations
cause politicians to express outrage, in fact governments remain hesitant to
interfere as companies describe these technically complex schemes as
"perfectly legal." And in fact, as has been pointed out, they are mostly legal
in the narrow sense.
Despite a great deal of ideological resistance to the very idea of
governmental taxing powers within the United States, it is apparent that no
society has ever been able to invest in public goods, including health, safety,
and general welfare, without substantial infusions of revenue. The United
States is a prime example of what happens as a result of disinvestment in
public universities, for instance.100 The concept of tax revenue is as old as
organized society itself, with general contributions being used to fund the
activities of the sovereign in the name of the people. Tax avoidance and
austerity programs go hand in hand; were corporate taxes being collected in
a normal manner, a wide variety of countries would be able to cover the
costs of educational, developmental, and infrastructural programs with
ease. 10' Yet, the obvious steps are not being taken, and perhaps will not be
taken.
C.

PAPER CORPORATIONS AND INVERSIONS:
METHODOLOGIES OF

TAx

TYPicAL

AVOIDANCE

As in other areas of law where economics and social policy intersect, the
tax avoidance issue is often approached technocratically. As mentioned
above, the devices relied upon by corporate accountants are inherently
complex and technical (and are meant to be so); the responses of
governments are slow and tentative. Academic writing on the subject is
correspondingly technical, citing to the relevant tax treaties, statutes, and
corporate structuring devices. It is very hard to see how the situation of
mass tax avoidance will change without some more accessible link being
Instead, Walmart has kept these tax-haven subsidiaries secretive by burying mention
of their existence deep inside of Sec filings and financial documents filed by
Walmart subsidiaries all around the world, only some of which are available to the
public. Moreover, Walmart gives many of its tax-haven subsidiaries obscure names
like 'Azure Holdings' or 'MCLM in', which turns the simple task of identifying
them into a major investigative effort.
Id.
100. Public universities in the United States have seen a dramatic reduction in funding. See,
e.g., Jonathan R. Cole, The Pillaging of America's State Universities, THE ATrAinc (Apr. 10,
2016), http://www.theatlantic.com/education/archive/2016/04/the-pillaging-of-americas-stateuniversities/477594/ (indicating that, according to the American Academy of Arts and Sciences,
between 2008 and 2013, states reduced financial support to research universities by 30 percent).
101. See Bearak, supra note 97.
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established between crafting political remedies and the complex legal
structures that facilitate tax-lowering maneuvers.
High levels of corporate tax avoidance depend upon the reality of
globalization.102 Globalization makes tracing and documenting taxable
profits extraordinarily difficult.103

This is because corporations can now

easily change their location, legal residence, and thus the formal legal regime
under which they operate. 04 One particular technique used by U.S.
corporations that has recently gained the attention of the U.S. public is the
"inversion"-a legal device that allows companies to alter their corporate
nationality to another (low tax or tax avoidance-facilitating) country, by
arranging for its own purchase by a foreign firm.105

The excuse given by U.S. companies is, of course, that the "real" tax bill in
the United States is too high-even though few, if any, large corporations
6
actually pay such high rates of tax.10 It is never explained why the U.S.
Congress simultaneously denounces the high published rate of U.S.
corporate tax, and yet fails to lower it somewhat, in exchange for definitively
closing loopholes.07 It can also be speculated, if not proven, that the U.S.
Congress leaves the corporate tax rate unusually high in order to continue to
provide cover for corporations offering excuses for failure to pay a fair share
102. Many have made the point that globalization is linked to ease of tax avoidance. See, e.g.,
NDIKUMANA, INTERNATIONAL TAX COOPERATION AND IMPLICATIONS OF
GLOBALIZATION, CDP Background Paper No. 24 ST/ESA/2014/CDP/24, Dec (2014)
(pointing out that two main effects of globalization no taxation is the move towards harmful tax
competition and the easier profit shifting of multinational corporations).
103. See Reuven Avi-Yonah, Globalization, Tax Competition and the Fiscal Crisis of the Welfare
State, 113 HARv. L. REv. 1573 (2000) (noting an early summary of looming problems in the
area of the globalization-tax intersection).
104. Id. at 1590-92.
105. See Kyle Pomerleau, Everything You Need to Know About CorporateInversions, TAX FOUND.
(Aug. 4, 2014), http://taxfoundation.org/blog/everything-you-need-know-about-corporate-in
versions. Pomerlau notes that:
LEONCE

an inversion is simply the process by which a corporate entity, established in
another country, buys an established American company.... In essence, the legal
location of the company changes through a corporate inversion from the United
States to another country. An inversion typically does not change the operational
structure or functional location of a company.
Id.
106. See Fact Sheet: Corporate Tax Rates, AMERICANS FOR TAX FAIRNESs, http-//www
(last
.americansfortaxfairness.org/tax-fairness-briefing-booklet/fact-sheet-corporate-tax-rates/
visited Jan. 26, 2017) (noting that the "Corporate share of federal tax revenue has dropped by
two-thirds in 60 years" and that despite the legal corporate tax rate of 35%, many big
corporations paid far less after deductions and other loopholes, that over 100 very profitable
corporations paid no federal income taxes, and that many other developed nations had a higher
effective corporate tax rate than the U.S.).
107. See Pat Garofalo, Bursting the Corporate Tax Reform Bubble, US NEws (Nov. 6, 2014), http:/
2
4
/www.usnews.com/opinion/blogs/pat-garofalo/ 01 /11/06/2014-republican-wave-doesntmake-corporate-tax-reform-any-more-likely (indicating the lack of appetite in Congress for real
compromise aimed at obtaining more revenue from corporate tax).
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of tax. And it is likely that U.S. corporations prefer to have a high published
tax rate, and to pay no taxes at all through legally permissible tax avoidance
mechanisms.os
Despite all the EU's traditional rhetoric on fairness, equality, social
inclusion and broadly based prosperity, major EU nations have used such
forms as the "Double Irish" and "Dutch sandwich" to help U.S.
multinationals avoid billions of dollars in taxes, to the detriment of real
people in the United States, Europe, and the developing world.o9 In this
sense, it is undeniable that the national governments in Ireland and the
Netherlands consider large multinationals to be their clients and work to
solidify that bond.nlo By focusing on Ireland and the Netherlands, this is not
to suggest that Britain, for instance, is any less culpable, as it maintains an
elaborate web of tax avoidance schemes within its financial center as well.111
How this behavior might change post-Brexit is unclear. And the number of
true tax haven jurisdictions-territories or mini-states that specialize in tax
108. See Fact Sheet: Corporate Tax Rates, supra note 106 (indicating how many large U.S.
corporations paid no federal income tax over many years).
109. The New York Times published a convenient graphic to show how Apple and other
companies avoid paying any taxes on profits, regardless of where profits are actually derived.
Because of quirks in Irish and Dutch law, the profits could end up untaxed and hidden away
indefinitely in Caribbean tax haven jurisdictions. Even though Ireland has pledged to end the
"double Irish" practice, it is substituting a similar "innovation box" system, to funnel patentderived profits in a low tax direction. It seems Ireland believes it can continue providing this
"ultra-low" tax service to U.S. multinationals with impunity. See 'Double Irish With A Dutch
Sandwich', N.Y. TIMES (Apr. 28, 2012), available at http://www.nytimes.com/interactive/2012/
04/28/business/Double-Irish-With-A-Dutch-Sandwich.html; see also Richard Curran, Tax
Avoidance Culture Still Thrives Despite Clampdown, IRISH INDEP. (Apr. 30, 2015), http://www
.independent.ie/opinion/comment/tax-avoidance-culture-still-thrives-despite-clampdown-3118
2697.html (stating that the driving force behind Irish tax policy is competition). "When it
comes to making Ireland attractive for foreign direct investment, we have to do it. Because
others will." Id. Ireland plans to phase out the "innovation box" loophole, which companies
exploit by funneling royalty payments to other subsidiaries in low-tax jurisdictions. Id.
110. Steps have been taken to prevent these devices from continuing. See Still Slipping the Net:
Europe's Corporate-TaxHavens Say They Are Reforming. Up to a Point, EcoNoMrsT (Oct. 8, 2015),
http://www.economist.com/news/business/21672232-europes-corporate-tax-havens-say-theyare-reforming-up-point-still-slipping-net (stating the intentions of the Irish and Dutch
governments to be similar). In response to public outcry over the "Double Irish with a Dutch
Sandwich" tax scheme, the Netherlands plans to implement new physical presence
requirements for businesses operating within that country. Id. Despite all the rhetoric
surrounding Dutch tax reform, the Netherlands' focus is primarily on transparency with regard
to transactions that allow companies to otherwise avoid paying taxes elsewhere in the Eurozone.
Id.; see also Sam Schechner & Lisa Fleisher, Ireland Considers Closing Corporate-Tax Loophole,
WALL ST. J. (Oct. 12, 2014), http://www.wsj.com/articles/ireland-considers-closing-corporatetax-loophole-1413139198 (describing steps taken by the Irish government to close the "Double
Irish" loophole). Ireland plans to phase out the "innovation box" loophole, which companies
exploit by funneling royalty payments to other subsidiaries in low-tax jurisdictions. Id.
111. See Nicholas Shaxson, The Tax Haven in the Heartof Britain, NEw STATESMAN (Feb. 24,
2011), available at http://www.newstatesman.com/economy/2011/02/london-corporation-city
(describing the special status of the City of London and the secrecy and financial freedom it
makes available).
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avoidance-creates a menu of options for companies and individuals
increasingly unwilling to pay anything like the actual "sticker price" of tax in
any jurisdiction.112
Between Ireland, the UK, and the Netherlands, prominent corporations,
such as Google, Apple, Yahoo, Amazon, and Starbucks have avoided literally
massive levels of tax. The main tax avoidance schemes rely on chopping up
the corporate identity and the corporate profit share into convenient pieces
to be allocated to whichever jurisdiction works best for tax avoidance
purposes.11 3 In parallel fashion, the corporation, with the assistance of
national tax authorities, chops up global territory in such a way as to make
believe that certain events in corporate life took place where they did not in
fact take place.114 In essence, profits are "earned" wherever the corporation
says they are earned. For tax purposes, there is no longer much sense of
national or territorial identity, let alone national obligations.
This article argues that many national governments have made a decision
not to seriously attempt to collect taxes otherwise owed by multinational
corporations. Global initiatives aimed at reducing the outrage of the taxpaying public (such as the legal changes proposed by the OECD, to be
described below) are only partial and will likely fail to change the underlying
status quo."t 5 The EU has wrestled with the problem of tax avoidance and
conflicting corporate tax regimes for years; if change is to come from
anywhere, it is most likely to derive from creative legal thinking on the part
of the EU, as also described below. The U.S. Congress, despite periodic
expressions of outrage, shows no definitive inclination to rein in the worldrenown tax avoiding behavior of U.S.-grown, multinational corporations.
The main U.S. initiatives in this area will also be briefly described below.
The process of globalization-which could have been used as a vehicle to
enhance the spread of human rights and social benefits-has instead been
captured by the largest and strongest corporations to increase their own
112. See Farny Otto, Franz Michael, Gerhartinger Philipp, Lunzer Gertraud, Neuwirth
Martina, & Saringer Martin, Tax Avoidance, Tax Evasion and Tax Havens, ARBEITERKAMMER
(May 2015), https://media.arbeiterkammer.at/wien/PDF/studien/Studie-tax-avoidance.pdf, for
a discussion on to various types of tax havens are assessed and listed.
113. Apple has engaged in some of the most elaborate schemes to avoid taxes. See, e.g., Walter
Hickey, Apple Avoids Paying $17 Million in Taxes Evey Day Through a Ballsy But Genius Tax
Avoidance Scheme, Bus. INSIDER (May 21, 2013), http://www.businessinsider.com/how-applereduces-what-it-pays-in-taxes-2013-5 (describing the many Apple-owned entities in various
global locations that serve to eliminate Apple's tax bill anywhere).
114. See Transfer Pricing, TAX JUST. NETWORK (Feb. 2014), http://www.taxjustice.net/topics/
corporate-tax/transfer-pricing/ ("Estimates vary as to how much tax revenue is lost by
governments due to transfer mispricing. Global Financial Integrity in Washington estimates
the amount at several hundred billion dollars annually. A March 2009 Christian Aid report
estimated $1.1 trillion in bilateral trade mispricing into the EU and the US alone from non-EU
countries from 2005 to 2007.").
115. See Joe Harpaz, Many Companies Not Ready For Global Tax Reform, FORBES (Oct. 6, 2015),
http://www.forbes.com/sites/joeharpaz/2015/10/06/many-companies-not-ready-for-global-taxreform/#8d43a6764807.
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profits, with a corresponding weakening of government responsiveness to
domestic constituencies.,16 This is an interesting parallel to the process by
which the main feature of globalization was actually the expansion of rights
and privileges for multinational corporations in the form of free tradepromoting laws. This enabled corporations to trawl the world for cheap
labor and favorable regulatory environments, while gaining easier access to
all markets.
High on the wish list of corporations is the desire not to contribute to the
public good-either by complying with labor standards, labor rights
(including job security) or by paying significant levels of tax.1 7 Indeed, not
only have multinational corporations found ways to avoid paying taxes on
profits earned internationally-but these same devices have allowed them to
avoid paying all taxes, contributing only a meager share of their earnings to
the

public coffers.ns

Many corporations

are now not really

based

anywhere,119 as the global economy has essentially demoted the notion of
territory and of the defined and authoritative nation state itself.120 The state,
as a viable actor, is seemingly still strong and relevant only for such
territorially-bound matters as criminal law. The largest and most successful
corporations are literally not anchored in nor responsible to any jurisdiction.
All serious discussions concerning how to limit tax-avoiding behavior focus
on how to return corporations to the structure and context of nations,
peoples and places-a task that might yet prove politically impossible.

116. Joseph Stiglitz, GlobalisationIsn't About Just Profits. It's About Taxes Too, THE GUARDIAN
(May 27, 2013), https://www.theguardian.com/commentisfree/2013/may/27/globalisation-isabout-taxes-too.
117. See Thomas Byrne, False Profits: Reviving the Corporation'sPublicPurpose, 57 UCLAL. REv.
Disc. 25, 26 (2010) ("Corporate America has been fixated on share price, blinding corporate
leaders from the macroeconomic effects of their decisions.").
118. See Lee Simmons, Why Corporate Tax Avoidance Is Bigger Than You Think, STANFORD Bus.
(May 24, 2016), https://www.gsb.stanford.edulinsights/why-corporate-tax-shifting-bigger-youthink (describing pervasiveness of corporate tax avoidance). Multinational companies exploit
their presence in various jurisdictions to shift their income to lower tax jurisdictions. Id. This
practice continues, as regulators around the world find it difficult to enforce new rules. Id.
119. See, e.g., Lee Sheppard, How Does Apple Avoid Taxes?, FoRBES (May 28, 2013), http://www
.forbes.com/sites/leesheppard/201 3/05/28/how-does-apple-avoid-taxes/#2 1fae099d6f7.
120. The extraordinary rise of investor-state arbitration is an example of this. See, e.g., Brook
K. Baker & Katrina Geddes, CorporatePower Unbound: Investor-State Arbitration of IP Monopolies
on Medicines-Eli Lilly v. Canada and the Trans-PacificPartnershipAgreement, NORTHEASTERN
Pun. L. & THEORY FAc. REs., PAPER No. 242-2015, 44 (Sept. 29, 2015), available at http://
papers.ssm.com/sol3/papers.cfrn?abstractid=2667062 (noting that the rise of investor-state
arbitration awards reflects a corresponding rise in corporate power vis a vis the state).
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The Way Forward: Will Anyone Really Shout Stop?
SLIDING SCALE OF SOLUTIONS-FROM LEAST TO
EFFECTIVE

MOST

Because of the LuxLeaks revelations and other news stories to the effect
that corporate and personal tax evasion and avoidance are happening on a
mass scale, with incalculable social costs, "action" is supposedly being taken
at a variety of levels, or at least there is the appearance of action.121 This
article has argued that the basic problem is quite well known to national
governments, and far from being shocked, these governments are trying to
either defend the notion of "tax competition," or set up committees and pass
laws designed to mollify an outraged public.122 Certain of these proposals
are bound to fail, since they close certain loopholes while opening the door
to others. Yet, this is a defining moment in the tax evasion and tax avoidance
debate. Public interest is high, political outrage is intense, and the situation
has not yet become impossible to deal with, given the appropriate level of
political will.123

As will be outlined below, the proposals being offered by an international
tax reform body recently set up by a coalition of NGOS, spearheaded by
economist Joseph Stiglitz, and called the "Independent Commission for the
Reform of International Corporate Taxation" (Independent Commission),
would go far towards actually stopping the problem, although this group has
no meaningful political power to induce governments to follow their
suggestions.124 The Independent Commission, as will be explained below,
has published an accessible list of recommendations, most of them based
around the deceptively simple idea that large corporations need to be
considered as one entity, and taxed accordingly, based on where corporate
income is derived. Interestingly, the group is a self-declared and
independent commission, acting outside any official channels.125 While this
gives it great freedom to identify the problem and its solution, it will likely
121. See Hamish Boland-Rudder, LuxleaksAnniversay Marked with Protests Callsfor Action, ICIJ
.ORG (Nov. 5, 2015), https://www.icij.org/blog/2015/11/luxleaks-anniversary-marked-protests-

calls-action.
122. See Simon Bowers, UK to Reject EU Plans to Combat Multinational Tax Avoidance, THE
GuARDIAN (June 18, 2016), https://www.theguardian.com/world/2015/jun/18/uk-reject-euplans-combat-multinational-tax-avoidance.

123. See, Bruce Livesey, Why the Offihore Tax Haven Crisis Won't Get Fixed, Despite Panama
Papers, NAT'L OBSERVER (Apr. 4, 2016), http://www.nationalobserver.com/2016/04/04/
analysis/why-offshore-tax-haven-crisis-wont-get-fixed-despite-panama-papers, for a Canadian
perspective on why governments do not act to end tax avoidance and evasion through tax
havens.
124. Vanessa Houlder, Call to Reform 'Outdated'Global Corporate Tax Regime, FiN. TIMEs (Oct.
5, 2015), https://www.ft.com/content/8bc3eOOe-6a89-11e5-aca9-d87542bf8673.
125. See About ICRICT, INDEP. Comm. FOR THE REFORM OF INT'L CORP. TAXAION, http://
www.icrict.org/about-us/.
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have limited influence. Not surprisingly, there is strong corporate pushback
against the group's ideas.126

Within the EU, the European Commission and European Parliament
have for some years been in an uproar over EU member state schemes that
have given special tax avoidance privileges to multinational corporations;127
although very good proposals have been considered by the EU institutions,
leading to an Anti-Avoidance Directive finally adopted in July 2016, there
has been strong internal division and critics insist that the final form of the
directive has been greatly watered down.128 The European Commission
made global headlines when it ruled in August 2016 that Ireland had granted
unlawful state aids to corporate giant Apple, amounting to thirteen billion
euros. 129 Going forward, it is likely that Commission enforcement action
taken under the theory of state aids (tax deals as unlawful subsidies) will be
aimed at only a symbolic handful of companies.130 Dating back to 2011, the
European Commission put forward proposals of a more fundamental kind
based on the idea of accurate allocation of profits.131 The result was its
proposed "Common Consolidated Corporate Tax Base," or CCCTB, the
essence of which was to consolidate the profits of any given transnational
corporation, while allocating tax revenue to each member state in which the
126. See, e.g., Tim Worstall, Joe Stiglitz's Mistake: Foreign Corporations Should Pay No Profits in
Poor Countries, FORBES (Aug. 7, 2015), http://www.forbes.com/sites/timworstall/2015/08/07/
2
joe-stiglitzs-mistake-foreign-corporations-should-pay-no-profits-tax-in-poor-countries/# 8def
c7b4753.
127. Overview: the European Parliament's Work on Taxation, EuR. PARIUAMEr, http://www
.europarl.europa.eu/news/en/news-room/20160502ST025468/overview-the-european-parlia
ment's-work-on-taxation (last updated Oct 4, 2016). The concept of "harmful tax competition"
was first articulated by the OECD, and has been elaborated on in various contexts, but the EU
and by groups advocating for tax fairness. See generally Reuven S. Avi-Yonah, The OECD
Harmful Tax Competition Report: A Tenth Anniversary Retrospective, 34 BROOK. J. INT'L L. 3
(2009), 783-795, available at http://repository.law.umich.edu/cgi/viewcontent.cgi?article=1037
&context=articles.
128. See EU Tax Avoidance Directive, supra note 84, at 1-14; see Suzanne Lynch, EU Agrees
New Rules to Fight Corporate Tax Avoidance, IRISH TIMEs Gune 21, 2016), http://www.irishtimes
.com/business/economy/eu-agrees-new-rules-to-fight-corporate-tax-avoidance-1.2693230
(stating that some parties do not believe the new rules will be effective in combating tax
avoidance); see Jan Stojaspal, EU Expects Tax Avoidance Fight to Reaffirm Continent's Relevance,
BLOOMBERG NEws (Sept. 20, 2016), https://www.bna.com/eu-expects-tax-n57982077290/
(outlining discontent among some member states, as there is a belief that more cooperation
between individual member states is needed in order to affect meaningful tax reform on the
continent).
129. Press Release, European Comm'n, State Aid: Ireland Gave Illegal Tax Benefits to Apple
Worth up to 13 Billion, IP/16/2923 (Aug. 30, 2016).
130. Note that as of this writing, European Parliamentarian Fabio deMasi is taking the
European Commission itself to Court for not handing over documents relevant to a
parliamentary investigation into member state tax deals. See Nikolaj Nielsen, MEP takes EU to
Court on Tax Transparency, EU OBSERVER (Jan. 14, 2016), https://euobserver.com/economic/
131830, ("EU economics commissioner Pierre Moscovici said the consent of member states was
needed first, noting that almost half had refused to transmit the documents.").
131. See infra, note 133 and accompanying text.
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corporation operated, based on a clear formula for calculating proportionate
tax liability.132 The core idea was a very good one-moving away from the
artifice of corporate "nationality" or residence, using the entire EU territory
as a totality, and then allocating tax revenue into national coffers on a more
accurate, pro-rata basis.133 A version of this concept has survived into the
new Anti-Avoidance Directive.34 Indeed, if a rigorous profit and tax
allocation formula could be followed worldwide, the grosser forms of tax
avoidance would be defeated.
In the face of such audacious tax avoidance behavior by multinational
corporations and the apparent tacit policy support of national governments,
it is not clear where the "cure" might come from, if it is to come at all. As
described above, the legal landscape is technical and complex, and the
detailed understanding of the public limited. This section of the article will
explore the manner in which the problem has been framed by different
"players" in the debate, and what suggestions for change have been offered.
To be examined, in this order, will be responses of the OECD, the European
Union and the United States government. The final discussion will be of
the recommendations of the "Independent Commission" on international
taxation, the global tax fairness advocacy group described above. It would
appear that the problem of corporate tax avoidance is far easier to identify
than to resolve, and that if a remedy is to be found, it will in all probability
be within the creative legal formulations of the EU's Commission and
132. See COMMON CONSOLIDATED CORPORATE TAx BASE (CCCTB), EUROPEAN COMM'N,
available at http://ec.europa.eu/taxation-customs/taxation/company-tax/commontax-base/in
dex _en.htm (last updated Jan. 27, 2017) (defining the CCCTB as "a single set of rules to
calculate companies' taxable profits in the EU"). It continues:
a company would have to comply with just one EU system for computing its taxable
income, rather than different rules in each Member State in which they operate ....
The consolidated taxable profits of the group would be shared out to the individual
companies by a simple formula.
Id. This idea of accurate allocation of profits is at the heart of virtually all proposed solution to
the tax haven problem.
133. Eric D. Ryan, European Union Re-Launches Formulary Apportionment: Key Points about the
CCCTB, GLOBAL TAX NEWS (July 22, 2015), https://www.dlapiper.com/en/us/insights/
The
publications/2015/07/global-tax-news-jul-2015/european-union-relaunches-formulary/.
author writes that:
The CCCTB essentially aggregates related EU companies into a single,
consolidated tax return for all those [corporate] entities. The EU group net taxable
income is then apportioned back out to each entity and country in proportion to the
relative assets and other economic factors within those locations. Thus, the
CCCTB is a system of formulary apportionment which abandons the existing arm's
length standard of treating each inter-company transaction separately.
Id.
134. See Commission Proposalfor a Directive Laying Down Rules Against Tax Avoidance Practices
that Directly Affect the Functioningof the InternalMarket, at COM (2016) 26 final (Jan. 28, 2016),
for the "final compromise text" of the Anti-Avoidance Directive agreed to by the EU's Council
on June 17, 2016.
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Parliament. But, as indicated, the EU itself is not completely unified in
outrage over these practices.1s5 The resistance of its component parts
necessarily limits the EU's ambitions, and several of these "component
parts" have been among the greatest abusers of global tax avoidance
schemes.136
B.

WHAT WOULD THE OECD HAvE_ Us Do?

In one sense, the OECD137 may be an unlikely place to look for a genuine
solution to corporate tax avoidance and evasion, despite the accuracy with
which it has identified problems in the international taxation order. The
OECD, as an organization, is comprised of the nations whose largest
companies have been allowed to get away with the kind of aggressive tax
planning the OECD claims it now wishes to end.138 In 2013, the OECD
published its "Action Plan on Base Erosion Shifting" (commonly known as
"BEPS Action Plan") to much fanfare.139 The essence of this plan, and
accompanying reports, was to create guidelines for governments to follow as
they addressed the problem of corporate tax avoidance, specifically by
setting out the areas where national legislation should target corporate taxavoiding behavior.o In one sense, this represents the limit of what the
135. Ireland for one is deeply worried that after the British exit from the EU, the EU will be in
a stronger position to come after Ireland's low corporate tax rate. See, e.g., Kevin Doyle, EU has
our corporation tax in its sights after UK quits, huSH INDEPENDENT (June 27, 2016), http://www
.independent.ie/business/brexit/eu-has-our-corporation-tax-in-its-sights-after-uk-quits34835831.html.
136. Notably, Ireland, the Netherlands, Luxembourg and Britain before "Brexit". See Still
Slipping the Net: Europe's Corporate-TaxHavens Say They Are Reforming. Up to a Point, supra note
110.
137. The Organization for Economic Co-operation and Development (OECD) is a forum
made up of governments from 35 states with market economies, along with 70 non-members
with the goal of identifying global economic issues with the aim of promoting economic
growth, prosperity and sustainable development. For more background on the OECD, see
generaly About the OECD, OECD, http://www.oecd.org/about/.
138. See About: Members and Partners, OECD, http://www.oecd.org/about/membersandpart
ners/#d.en.194378.
139. Org. for Econ. Co-operation and Dev. [OECD], Action Plan on Base Erosion and Profit
Shifting, 10 ISBN 978-92-64-20271-9 (July 19, 2013), available at http://dx.doi.org/10.1787/
9789264202719-en ("BEPS relates chiefly to instances where the interaction of different tax
rules leads to double non-taxation or less than single taxation. It also relates to arrangements
that achieve no or low taxation by shifting profits away from the jurisdictions where the
activities creating those profits take place.") [hereinafter Action Plan]. And with its 15 identified
BEPS "Actions" to be addressed by OECD governments, the Action Plan states, "[t]he BEPS
project marks a turning point in the history of international co-operation on taxation." Id. at
25. For further background to OECD thinking on the corporate tax avoidance issue, see Yariv
Brauner, What the BEPS?, 16 FLA. TAx REv. 55 (2014) (describing the OECD approach to
revelations of massive global tax avoidance by corporations and the core concept of "base
erosion"). The "base" here refers to the tax base in any given country. Id.
140. See Action Plan, supra note 139, at 15. The Action Plan states, "globalization means that
domestic policies, including tax policy, cannot be designed in isolation." Id. Also that there
must be "instruments to put an end to or neutralise the effects of hybrid mismatch
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OECD can do; it has no means of coercion or enforcement, and exists to
articulate consensus approaches to problems in the international economic
order.141 To the extent that it has any real powers of persuasion, this only
extends to its membership of wealthy, industrialized countries.142 Whle
these countries represent the base of operations for the world's largest
corporations, the OECD does not include among its members some of the
most egregious tax avoidance-facilitating jurisdictions.143
The OECD sensibly identifies globalization and digitalization as the chief
enablers of mass corporate tax avoidance.4 It has been predicted that the
"epic reforms" being called for by the OECD will, or at least could, have "a
huge impact on the way multinational corporations run their operations
While it is fair to say that the OECD countries are home to the
. . ."145
companies most energetically availing of tax avoidance devices, at the same
time, OECD governments have demonstrated a surprising degree of
tolerance as their corporations blatantly avoided paying a fair share of
taxes.146 In this sense, it should be asked whether the OECD has the
capacity to make the kind of difference to be hoped for, especially in light of
the fact that enforcement of these principles is left to participating
arrangements", which "can be used to achieve unintended double non-taxation or long-term tax
deferral . . . ." Id.
141. Org. for Econ. Co-operation and Dev. [OECD], Executive Summaries, OECD/G20 Base
Erosion and Profit Shifting Project 2015 Final Reports, at 9, availabk at https://www.oecd.org/
ctp/beps-reports-2015-executive-summaries.pdf [hereinafter Executive Summaries]. In 2015,
OECD published its final report on Base Erosion and Profit Shifting (BEPS). The Report
identifies 15 specific action plans ranging from, "Addressing the Tax Challenges of the Digital
Economy" to "Developing a Multilateral Instrument to Modify Bilateral Tax Treaties." Id.
However, throughout the report, flexibility measures provide governments with opportunities
to go softly on full implementation. For instance, under Action 2 the report states:
As indicated in the September 2014 report, countries remain free in their policy
choices as to whether the hybrid mismatch rules should be applied to mismatches
that arise under intra-group hybrid regulatory capital. Where one country chooses
not to apply the rules to neutralize a hybrid mismatch in respect of a particular
hybrid regulatory capital instrument, this does not affect another country's policy
choice of whether to apply the rules in respect of the particular instrument.
Id.
142. See About: Members and Partners, supra note 138.
143. The most notorious offshore jurisdictions, such as the Cayman islands, are of course not
included in OECD membership. See id.
144. See Action Plan, supra note 139, at 10. OECD members are called on to "Identify the main
difficulties that the digital economy poses for the application of existing international tax rules
and develop detailed options to address these difficulties, taking a holistic approach and
considering both direct and indirect taxation." Id. at 14.
145. Joe Harpaz, BEPS Tax Storm Is Coming This Year, CFO MAGAZINE (July 9, 2015), http://
ww2.cfo.com/tax/2015/07/beps-tax-storm-coming-year/.
146. See, e.g., The Price Isn't Right, EcONOMIST (Feb. 16, 2013), http://www.economist.com/
news/special-report/21571557-corporate-profit-shifting-has-become-big-business-price-isntright (describing the process by which public outrage has finally spurred governments to take
some action to reform the decades-old and very outdated system of taxing corporations).
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governments. 147 In fairness, a number of OECD jurisdictions claim that

they do intend to enact the OECD-based reforms, so it may be that the
OECD reports and recommendations ultimately provide a serious roadmap
for reform.14 Indeed, the EU, in its most recently proposed reforms, gives
credit to the OECD for providing a fundamental tax reform template.149
One key aspect of the OECD "solution" is country-to-country
information sharing.150 The core idea is that if countries have access to
147. See Harpaz, supra note 145.
148. The OECD BEPS project has formed the basis for legislative planning in various
jurisdictions. See, e.g., William Bongaerts, Arnoud Knijnenburg, & Ivo IJzerman, ECAnti-Tax
Avoidance Package: Responsesfrom European Tax Practices, BmD & BIH NEWS CENTRE (Feb. 24,
2016), http://www.twobirds.com/en/news/articles/2016/global/ec-anti-tax-avoidance-packageresponses-from-european-tax-practices (indicating that the EU's anti-tax avoidance "package is
inspired by the OECD's project on Base Erosion and Profit Shifting (BEPS), the final reports of
which were published in October 2015"). The European Commission has certainly expressed an
intention to follow the OECD's lead and ensure reform in the EU's member states. See Press
Release, European Comm'n, FairTaxation: Commission Presents New Measures Against Corporate
Tax Avoidance IP/16/159 (Jan. 28, 2016), http://europa.eu/rapid/press-releaseIP-16-159.en
.htm. See OECD Deal on CorporateTax Avoidance Signed by 31 Nations, BBC Bus. (Jan. 27, 2016)
http://www.bbc.com/news/business-35429459; see Dennis Weber, EUEPS/Taxing Low-Taxed
Non-EUIncome: Think Twice, KLUWER TAx BLOG (Feb. 11, 2016), http://kluwertaxblog.com/
2016/02/11/eu-beps-taxing-low-taxed-non-eu-income-think-twice/,
for critique of the
Commission's plans. See also SandersJoins Dems Urging Public Country-By-Country Tax Reporting
for US Multinationals, MINE TAx (June 7, 2016), http://mnetax.com/bernie-sanders-joinsdemocrats-urging-public-disclosure-of-us-mulitinational-corporation-country-by-country-taxreports-15546; see Ninja-Antonia Reggelin, Draft German Tax Law Adopts Low Threshold for
Transfer PricingMaster File, Combats MNE Tax Avoidance, MNE TAx (June 8, 2016), http://
mnetax.com/germany-transfer-pricing-documentation-rules-low-filing-threshold-master-filecombat-mne-tax-avoidance-15575. See David Ernick, US Implementation of BEPS Changes
Begins, BLOOMBERG BNA (Nov. 13, 2015), http://www.bna.com/us-implementation-bepsn57982063528, for U.S. responses. Ernick writes that:
[b]ecause many of the recommendations require legislative changes or
incorporation into income tax treaties, it may be thought that the impact of the
OECD's recommendations may be somewhat muted in the United States, at least
initially, as the changes would take some time to implement. However, a number of
actions from Treasury and the IRS in recent months indicate that the impact of the
changes resulting from the BEPS project may be coming sooner than expected.
Id.
149. See Press Release, European Comm'n, The Anti-Tax Avoidance Package-Questions and
Answers, MEMO/16/160, Gan. 28, 2016) ("[T]he Commission is pursuing an ambitious
campaign for a coordinated EU approach against tax avoidance, following the global standards
developed by the OECD last autumn, to boost Member States' collective stance against this
problem . . . .").

150. See Org. for Econ. Co-operation and Dev. [OECD], Mandatory Disclosure Rules, Action 12
- 2015 Final Report, OECD/G20 Base Erosion and Profit Shifting Project, ISBN 978-92-6424144-2 (Oct. 5, 2015), http://dx.doi.org/10.1787/9789264241442-en [hereinafter Mandatory
Disclosure Rules]. In an effort to increase transparency and access to accurate and timely
information, the action plan imposes a mandate on governments to implement policies to
strengthen already existing mandatory disclosure requirements or to develop strategies with the
same effect, as a means of imposing pressure on the tax avoidance market. See id. Action 12 sets
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information on corporate earnings and tax payments in fellow OECD
countries, policing corporate tax affairs would become easier-however, this
obviously assumes that governmental authorities in the OECD countries
truly intend to crack down on corporations as soon as this information is
available.151 This is, as has been noted, a somewhat questionable
proposition, or at least has yet to be shown to be effective.152 It also assumes
that participating countries are willing to legislate past the status quo, under
which most of the tax avoidance multinational corporations are guilty of
remains "perfectly legal."53 This, in fact, is the crux of the problem.
out a modular framework for both domestic and international tax schemes and addresses issues
of "who reports, what information to report, when the information has to be reported, and the
consequences of non-reporting." Id. at 10. The key components of a mandatory disclosure
scheme include:
[The imposition ofl a disclosure obligation on both the promoter and the taxpayer,
or . . . on either the promoter or the taxpayer; include a mixture of specific and
generic hallmarks, the existence of each of them triggering a requirement for
disclosure ...; establish a mechanism to track disclosures and link disclosures made
by promoters and clients as identifying scheme users ...; link the timeframe for
disclosure to the scheme being made available to taxpayers when the obligation to
disclose is imposed on the promoter; link it to the implementation of the scheme
when the obligation to disclose is imposed on the taxpayer; introduce penalties
(including non-monetary penalties) to ensure compliance with mandatory disclosure
regimes that are consistent with their general domestic law.
Id.
151. See id. The OECD has set out a three-tier standardized approach to transfer pricing
documentation that requires:
First, it requires multinational enterprises (MNEs) to provide tax administrations
with high-level information regarding their global business operations and transfer
pricing policies in a "master file" that is to be available to all relevant tax
administrations; second, detailed transactional transfer pricing documentation must
be provided in a "local file" specific to each country, identifying material related
party transactions, the amounts involved in those transactions, and the company's
analysis of the transfer pricing determinations they have made with regard to those
transactions; third . . . file a Country-by-Country Report that will provide annually
and for each tax jurisdiction in which they do business the amount of revenue, profit
before income tax and income tax paid and accrued.
Org. for Econ. Co-operation and Dev. [OECD], Guidance on Transfer PricingDocumentationand
Country-by-Country Reporting, Action 13 - 2014 Deliverable, at 17-20, OECD/G20 Base Erosion
and Profit Shifting Project, ISBN 978-92-64-21923-6 (Sept. 16, 2014), http://dx.doi.org/
10.1787/9789264219236-en [hereinafter Guidance on Transfer Pricing]. It also requires MNEs to
report their number of employees, stated capital, retained earnings and tangible assets in each
tax jurisdiction. Id. at 35. Finally, it requires MNEs to identify each entity within the group
doing business in a particular tax jurisdiction and to provide an indication of the business
activities each entity engages in. Id. at 36.
152. See Reuven S. Avi-Yonah and Haiyan Xu, Evaluating BEPS, 185 HARv. Bus. L. REv.
(2016), for a penetrating critique of the proposed BEPS program.
153. Mark Gruenberg, EPI: Corporatetax avoidance close to $700 billion, PEOPLE'S WORLD (Oct.
17, 2016), http://www.peoplesworld.org/article/epi-corporate-tax-avoidance-close-to-700billion/.
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On the positive side, the OECD reports reflect a keen awareness of the
nature of the tax avoidance problem in all its complexity.1s4 The
organization covers both the details of manipulative transfer pricing and the
need for greater international transparency-and thus goes after both
technical implementation and a broader, more transcendent set of tax
principles.'ss It calls for an end to tax treaty abuse that leads to "double nontaxation,"156 as well as such devices as excessive deductible payments of
interest (often on loans made by the corporation to another arm of itself)

and manipulated
subsidiaries.'s5

transfer

pricing

between

companies

and

their

It does seem that the OECD proposals have already had some
preliminarily positive effects, especially with regard to pre-emptive changes
in corporate behavior, with tax planners taking into account that real
changes (at the national legislative level) may be on the horizon.1s But there
154. See, e.g., Mandatory Disclosure Rules, supra note 150.
155. See Org. for Econ. Co-operation and Dev. [OECD], Aligning Tranfer Pricing Outcomes
with Value Creation, Actions 8-10 - 2015 Final Reports, OECD/G20 Base Erosion and Profit
Shifting Project, ISBN 978-92-64-24124-4 (Oct. 5, 2015), http://dx.doi.org/10.1787/
978926 2
4 41244-en [hereinafter Aligning Tranfer Pricing Outcomes with Value Creation];
Mandatory Disclosure Rules, supra note 150; Org. for Econ. Co-operation and Dev. [OECD],
Tranfer PricingDocumentation and Country-by-Country Reporting, Action 13 - 2015 Final Report,
OECD/G20 Base Erosion and Profit Shifting Project, ISBN 978-92-64-24148-0 (Oct. 5,
2015),
http://dx.doi.org/10.1 7 8 7/ 9 7 8 9 2 64 2 41480-en [hereinafter Transfer Pricing Documentation].
156. See Aligning Transfer Pricing Outcomes with Value Creation, supra note 137, at 69; see also
Org. for Econ. Co-operation and Dev. [OECD], Preventing the Grantingof Treaty Benefits in
InappropriateCircumstances, Action 6 - 2015 Final Report, OECD/G20 Base Erosion and Profit
Shifting Project, ISBN 978-92-64-24169-5 (Oct. 5, 2015), http://dx.doi.org/10.1787/
9 7 8 9 2 64 2
41695-en [hereinafter Action 6 - 2015 FinalReport]. OECD Action Plan 5 states that:
In the area of transparency, a framework covering all rulings that could give rise to
BEPS concerns in the absence of compulsory spontaneous exchange has been
agreed. The framework covers six categories of rulings: (i) rulings related to
preferential regimes; (ii) cross border unilateral advance pricing arrangements
(APAs) or other unilateral transfer pricing rulings; (iii) rulings giving a downward
adjustment to profits; (iv) permanent establishment (PE) rulings; (v) conduit rulings;
and (vi) any other type of ruling where the FHTP agrees in the future that the
absence of exchange would give rise to BEPS concerns. This does not mean that
such rulings are per se preferential or that they will in themselves give rise to BEPS,
but it does acknowledge that a lack of transparency in the operation of a regime or
administrative process can give rise to mismatches in tax treatment and instances of
double non-taxation.
Org. for Econ. Co-operation and Dev. [OECD], Countering Harmful Tax Practices More
Effectively, Taking into Account Transparency and Substance, Action 5 - 2015 Final Report, at 10,
OECD/G20 Base Erosion and Profit Shifting Project, ISBN 978-92-64-24119-0 (Oct.
5, 2015),
http://dx.doi.org/10.1 7 8 7 / 9 7 8 9 2 6 4 241190-en.
157. See Org. for Econ. Co-operation and Dev., Action 6 - 2015 Final Reports, supra note 156;
see also Org. for Econ. Co-operation and Dev., Actions 8-10 - 2015 FinalReports, supra note 155.
158. It is clear that tax accountants and lawyers have been intensely focused on how to assist
their clients in avoiding tax. Were the OECD standards to become generally applicable, it
would represent a profound change. See, e.g., Laurence Knight, Corporate Tax Avoidance: How
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is intense suspicion among developing countries that the OECD will not
have the ability to curb tax avoidance sufficiently to ensure that developing
countries also receive their fair share of taxes on profits earned by
multinationals in those countries.159 As indicated above, in addition to the
massive outflow of tax revenue from the home countries of multinationals,
developing countries are now losing more money because of tax avoidance
160
Given the
schemes than they receive in foreign aid-in fact, far more.
of its
nature
limited
the
as
well
as
membership,
and
OECD's mission
enforcement mechanisms, it is not surprising that critics are skeptical as to
whether its well-informed proposals will ultimately translate into serious
policy changes.161
8

5

&

Do CompaniesDo It?, BBC NEWS (Dec. 4,2012), http://www.bbc.com/news/business-205 054 ;
Jeffrey Knapp, Big Four Accounting Firms Avoid Scrutiny in Multinational Tax Avoidance, THE
CONVERSATION (Feb. 24, 2016, 2:02 PM), http://theconversation.com/big-four-accounting54 879
; Rajeev Syal, Simon Bowers
firms-avoid-scrutiny-in-multinational-tax-avoidancePatrick Wintour, 'Big Four'Accountants 'Use Knowledge of Treasury to Help Rich Avoid Tax', THE
2
GUARDiAN (Apr. 26, 2013), https://www.theguardian.com/business/2013/apr/ 6/accountancyfirms-knowledge-treasury-avoid-tax (explaining that the largest accountancy firms advised the
government on tax-related legislation, while then advising multinational clients on how to avoid
paying tax). But see Michael Cohn, OECD BEPS Heralds Big Changesfor Tax Pros and Corporate
Treasurers, ACCOUNTING TODAY (Nov. 6, 2015, 4:51 PM), http://www.accountingtoday.com/
blogs/debits-credits/news/oecd-beps-heralds-big-changes-for-tax-pros-and-corporatetreasurers-76347-1.html.
159. A recent conference in Ethiopia was intended to integrate the OECD project with
conversations on development financing. Developing countries, who themselves lose huge
amounts of tax revenue to international tax avoidance schemes, were eager to promote the idea
of an international body with oversight in global tax matters. This cooperative attempt fell
apart as major OECD countries resisted giving a new body any such powers. See OECD Holds
Three Tax Events in Addis to Promote Resource Mobilization, OECD (July 13, 2015), https://www
.oecd.org/newsroom/oecd-holds-three-tax-events-in-addis-to-promote-domestic-resourcemobilisation.htm (noting approvingly the participation of developing countries in the OECD's
BEPS project). See also William Davison, Poor Nations Push for UN Body to Cut Company Tax
Avoidance, BLOOMBERG (July 13, 2015, 10:53 AM), http://www.bloomberg.com/news/articles/
(noting a
2015-07-13/poor-nations-push-for-global-agency-to-cut-company-tax-avoidance
developing country demand that responsibility for international tax policy should be moved
from the OECD to the United Nations and a new global agency). Ironically, though, OECD
countries participating in the Ethiopia conference proved unwilling to address the tax
avoidance/evasion issue. See Cecile Barbiere, Addis Ababa Development Financing Conference
Stumbles on Tax Evasion, EuRcrry (July 17, 2015), http://www.euractiv.com/section/
developmnet-policy/news/addis-ababa-development-financing-conference-stumbles-on-taxevasion/.
160. See Barbiere, supra note 159 (quoting the director of the German NGO, VENRO, to the
effect that "for each euro invested, developing countries lose two euros to capital flight,
particularly through the illegal transfer of business profits"). The article goes on to note that,
according to UN estimates, such financial flows cost developing countries around 100 billion
euros per year. Id.
161. See Simon Bowers, OECD Hopes Tax Reforms Will End Era of Aggressive Avoidance, THE
GuARDIAN (Oct. 5, 2015, 1:19 PM), https://www.theguardian.com/business/2015/oct/05/oecdDue to the large, multinational
hopes-reforms-will-end-era-of-aggressive-tax-avoidance.
nature of many of these corporations that pursue aggressive tax planning as a way of minimizing
their total tax liability globally, critics believe that reforms will be difficult. Id. Countries also
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RECENT DEVELOPMENTS IN THE EU: ARE THEY SERIOUS
TIME? A TAx AVOIDANCE CRISIS AND THE LONG SEARCH

THIS

FOR A LEGAL THEORY

The European Commission has emphasized the vexed issue of corporate
tax avoidance for many years.1 62 It has attempted to identify legal theories by
which to get at the problem of member states that attract investment and
jobs by offering (mainly US) multinational corporations special
opportunities to avoid most or even all appropriate taxation.163

The

fundamental roadblocks to this effort are: (1) EU legislation on the specific
topic of direct taxation requires unanimous acceptance by all the member
states, which by definition has been difficult to achieve and dominated by
claims of national sovereignty;164 and (2) the difficulty posed by the fact that
individual member state attempts to deal with corporate tax-avoiding
behavior by companies have been hampered by case law of the Court of
Justice of the EU, which has characterized such moves as being contrary to
EU market rules. In other words, the Court of Justice of the European
Union (CJEU) has disallowed attempts by certain member states to pass
national legislation containing anti-avoidance rules for corporations to
follow.165 The CJEU has unfortunately described member state attempts at

self-help actions against the permissive rules of other member states as
restrictive of free movement, and thus contrary to core principles in the EU
treaties. 66 Thus, the legal landscape facing the European Commission as it
compete with each other on taxation in an effort to attract new business to their jurisdiction. Id.
"'The [continuing international tax] system invites governments to destabilise [OECD
recommended reforms] by competing with each other for econonic activity, tax revenue, and
possibly to try to advantage their own domestic companies . . .'" Id. See also Peter Teffer, G20
to Discuss Tax Avoidance Rules, but CriticsDubious, EU OBSERVER (Oct. 6, 2015, 9:16 AM), https:/
/euobserver.com/economic/130565 (describing loopholes in the measures that allow companies
to continue to pursue aggressive tax avoidance plans).
162. The EU Commission has had this issue on its radar screen since at least the late 1990s,
although the problem has grown larger in recent years. See, e.g., Towards Tax Co-ordinationin the
European Union - A Package to Tackle Harmful Tax Competition, COM (1997) 495 final (Jan. 10,
1997).
163. See, e.g., id. app. para. E.
164. Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing
the European Community, Dec. 13, 2007, 2007 OJ. (C 306) 1.
165. See Ross Fraser, Reviewing the EC'isJudgment in Cadbury Schweppes, INT'L LAW OracE
(Oct. 20, 2006), http://www.internationallawoffice.com/Newsletters/Corporate-Tax/UnitedKingdom/Herbert-Smith-LLP/Reviewing-the-ECJs-judgment-in-Cadbury-Schweppes#
(noting that in light of the Court's rulings, "EU law precludes the United Kingdom from
charging tax under the controlled foreign company provisions on the profits of non-UK
subsidiaries based in the European Economic Area (EEA) unless the provisions contains a 'carve
out' for transactions and structures which are not wholly artificial.").
166. See Lilian V. Faulhaber, Sovereignty, Integrationand Tax Avoidance in the European Union:
Striking the Proper Balance, 48 COLUM. J. TRANSNAT'L L. 177 (2010) (describing in detail the
severe restrictions placed by the CJEU on Member States attempting to enact national antiavoidance rules). The Court has chosen to emphasize free movement market principles and has
limited Member States to acting only when faced with "wholly artificial arrangements". See id.
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has tried to eliminate harmful tax competition has been difficult. In an
interesting legal development, the Commission has turned to the concept of
"state aids," or national subsidies, to attack member state behavior that
facilitates corporate tax dodging.167 It remains to be seen whether this
approach by the Commission will hold up if challenged by affected member
states before the CJEU.168
The EU is known for its "social market"-a free market bounded by rules
and standards on consumer protection, social welfare and environmental
values.169 It is a highly legalistic system and has proven itself to be legally
imaginative and flexible over many decades. If any jurisdiction would seem
to have the capacity to confront and defeat rampant tax avoidance, it would
be the EU. And yet, legislative solutions have until recently eluded the
European Commission, in large part because, as explained above, EU-wide
legislation on matters of direct taxation requires unanimous agreement of all
EU member states.170 By definition, detrimental member state tax rate
competition favors the offending member state itself, at the expense of some
other country, whether in the EU or outside.171 Member states that are
heavily reliant on providing such "services" to corporations have been seen
as unlikely to vote in favor of legislation that would shut them down.172
In light of recent adverse publicity on tax havens, and the high profile of
certain "tax avoidance facilitation" EU member states like Ireland,
Luxembourg, and the Netherlands, it appears that the European
Commission is finally making good on its multi-year threats to bring the full
§ II. Thus Member States legislating to prevent corporate tax dodging may not be restrained by

national legislation simply because the Member State in question sincerely wishes to prevent
such behavior, as long as the national measure constitutes a single market restriction. See id.
167. See U.S. DEP'T OF THEm TREASURY, THE EUROPEAN CoMMIVSSION's REcENT STATE AID
INVESTIGATIONS OF TRANSFER PRICING RULINGS - U.S. DEPARTMENT OF THE TREASURY
WHIrE PAPER at 2-3 (Aug. 24, 2016).
168. Ireland has consistently claimed that it would bring a Court of Justice challenge to any
Commission decision that imposed back taxes on Apple. See, e.g., Michael Hennigan, Ireland's
Defence of Apple in EU State Aid Case is a Sham, FINFAcTs (Dec. 15, 2015), http://www
.finfacts.ie/Irishfinance_news/articleDetail.php?Ireland-s-defence-of-Apple-in-EU-state-aidtax-case-is-a-sham-430 (reviewing the special arrangements Ireland made with Apple, and
indicating that if the Commission found an illegal state aid, Ireland would be in the odd
position of challenging a decision that in fact yielded it billions of euros). The author calls this
ST.
"political Kabuki." Id. See also Paul Hannon, Ireland to Appeal EUs Apple Tax Ruling, WALL
472
820
J. (Sept. 2, 2016), http://www.wsj.com/articles/ireland-appeals-eus-apple-tax-ruling-1
356.
169. Consolidated Version of the Treaty on European Union art. 3, Oct. 26, 2012, 2012 O.J.
(C326).
170. Suzanne Lynch, EU ParliamentEndorsesClampdown on Tax Avoidance, IRISH TIMEs (June 8,
2016, 5:14 PM), http://www.irishtimes.com/business/economy/eu-parliament-endorses-clamp
down-on-tax-avoidance-1.2677211.
171. See id.
172. See id. ("The European Parliament voted overwhelmingly in favour of a European
Commission anti-tax avoidance package on Wednesday, though most Irish MEPs abstained or
rejected the proposal.").
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force of EU law to bear on the crisis of vanishing revenue. 73 As we have
seen, it is ironic that it is these EU countries-ostensibly progressive and
public spirited-that have been the most egregious abusers of techniques to
facilitate corporate tax evasion and avoidance. When obscure island locales
offer such services, the effect may be important, but the evasion is too crude
to be completely useful. EU member states, by contrast, have used their
favored position within the European market, as well as their tax treaties
with the United States, to assist multinational corporations in the most
audacious kind of tax avoidance.74 In this sense, several EU member states
75
have literally made the multinational dream come true.s
As mentioned above, coming at the problem through ordinary legislative
means has proven problematic, due to the EU's unanimity voting
requirement in this subject matter area. Strong opposition was expressed to
a recently drafted Anti-Avoidance Directive by the tax avoidance states.
Indeed, up to ten EU member states vowed to oppose this proposed
directive, based on the OECD BEPS principles.176 On the positive side of
the ledger, the Commission continued to push for the adoption of the
directive, to put in place clear, if not comprehensive, legislation outlawing
the most egregious member state behavior in this realm77 In the wake of
the Brexit vote, and without Britain to lead the skeptical charge against
corporate tax coordination, European Finance Ministers finally voted to
accept the "Anti-Avoidance Directive."17s Although Oxfam and other
groups have criticized the directive as inadequate, it nevertheless reflects a
step in developing an EU-wide policy against abusive tax accounting and

173. See EU Tax Avoidance Directive, supra note 84. The EU Tax Avoidance Directive "applies
to all taxpayers that are subject to corporate tax in one or more Member States, including
permanent establishments in one or more Member States of entities resident for tax purposes in
a third country." Id. at art. 1.
174. See Fintan OToole, US Taxpayers Growing Tired of Ireland's One Big Idea, IRISH TImEs
(Apr. 19, 2016), http://www.irishtimes.com/opinion/fintan-o-toole-us-taxpayers-growing-tiredof-ireland-s-one-big-idea-1.2615065.
175. See id.
176. See Werner Haslehner, The Commission Proposal for an Anti-BEPS Directive: Some
Preliminary Comments, KLt.WER INT'L TAX BLOG (Feb. 5, 2016), http://kluwertaxblog.com/
2016/02/05/the-commission-proposal-for-an-anti-beps-directive-some-preliminary-comments/
(noting concern about EU competence in this area); see also EU Finance Ministers Failto Agree on
Anti-Tax Avoidance Directive, OuT-LAW.COM (May 27, 2016), http://www.out-law.com/en/
articles/2016/may/no-agreement-from-eu-finance-ministers-on-anti-tax-avoidance-directive/.
177. See EY Tax Insights for Bus. Leaders, European Commision Releases Anti-Tax Avoidance
Package Designed to Provide Uniform Implementation of BEPS Measures and Minimum Standards
Across Member States, http://taxinsights.ey.com/archive/archive-news/european-commissionreleases-anti-tax-avoidance-package.aspx (last visited Jan. 19, 2017).
178. Todd Bradshaw, Christiana Serugova & Radoslav Kratky, EU Countries Reach Political
Agreement on Anti-Tax Avoidance Directive, PWC TAX & LEGAL ALERT (July 2016), http://www
.pwc.com/sk/en/tax-news/eu-countries-reach-political-agreement-on-anti-tax-avoidance-direct
ive.html.
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member state facilitation of tax avoidance.179 The Directive covers a number
of areas of concern, including so-called hybrid mismatches.180
As mentioned above, the Commission has recently followed through in
dealing with tax evasion via another legal approach: a state aids (unlawful
national subsidies) theory.lsl In the EU, state aids (essentially subsidies
offered by national governments to companies within their territorial
jurisdiction) must be passed through the Commission and approved.182 If a
member state should offer such state aid and if it is later found to be contrary
to the EU treaty (because of distortions caused to the EU market), the
member state might have to retrieve the aid from the company in
question.183 This is obviously painful and disruptive, and serves as a
potentially powerful deterrent.1s4 Until recently, state aids rules had not
been used to try and address the pan-European-indeed, global-issue of
corporate tax avoidance. The EU commissioner in charge of Competition
matters, Margarethe Vestager, has placed great emphasis on the corporate
tax/competition law intersection, and moved forward creatively to apply the
179. See, e.g., Florian Oel, EUAnti-Tax Avoidance Package Will Failto End the Era of Tax Havens,
Warns Oxfam, OXFAM INT'L (Jan. 28, 2016), http://oxf.am/Znr9; see also, Bongaerts,
Knijnenburg, & IJzerman, supra note 131 (describing criticism of the ATA Directive from tax
practitioners of some EU member states).
180. The term "hybrid mismatches" refers to situations where:
there are differences in the legal characterization of payments or entities between
EU member states. The rules would require that when an entity or instrument is
classified differently in different member states, the treatment in the state in which
the first deduction is claimed should be followed by the second state where either
income is received or a second deduction is claimed.
See Bill Dodwell, European Commission Releases ProposedAnti-Tax Avoidance Package, DELOITTE
EUROPEAN UNION TAx ALERT (Jan. 28, 2016), https://www2.deloitte.com/content/dam/De
0 6
1 .pdf Also covered
loitte/global/Documents/Tax/dttl-tax-alert-european-union-28-january-2
in the Directive are interest restrictions, such that the deduction of financing costs should be
restricted to a certain percentage of earnings. Id. Further, controlled foreign company rules will
be established for the member states, creating restrictions on the apportionment of profits
among subsidiaries. Id.
181. See U.S. DEP'T OF THE TREASURY, THE EuRoPEAN COMMISSION's RECENT STATE Am
INVESTIGATIONS OF TRANSFER PRICING RuLINGs -

U.S. DEPARTMENT OF THE TREASURY

WHITE PAPER (Aug. 24, 2016).

182. See Nicholas J. DeNovio, Elisabetta Righini & Nicolle Nonken Gibbs, State Aid: What It
Is, and How It May Affect Multinationalsand Tax Departments, TAx EXECUTIVE (Apr. 6, 2016),
http://taxexecutive.org/state-aid-what-it-is-and-how-it-may-affect-multinationals-and-taxdepartments/ (describing the European Commission as "the sole body charged with state aid
enforcement").
183. See Press Release, European Comm'n, Commission Decides Selective Tax Advantages for
Fiat in Luxembourg and Starbucks in the Netherlands are Megal Under EU State Aid Rules,
IP/15/5880 (Oct. 21, 2015) ("[A]s a matter of principle, EU state aid rules require that
incompatible state aid is recovered in order to reduce the distortion of competition created by
the aid.").
184. See DeNovio, Righini & Gibbs, supra note 182 (providing a practical background
description of what multinational corporations should look for in the EU's enhanced use of
state aids law to confront tax avoidance effected through Member State "tax rulings").
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state aid concept to special taxation deals that involve the granting by
member state governments of EU market-distorting "aids" in the form of tax
revenue foregone.18s
At the time of this writing, the European Commission has determined
that Ireland broke EU rules on state aids in the deals made with Apple.186
The Commission has also found tax deals made by the Belgian government
with several large corporations to constitute illegal state aids.1s7 As
indicated, the "enforcement" aspect of this approach is that when illegal
state aids are found, the member state government in question is required to
collect the amount of the unlawful subsidy back from the company receiving
the aid.188 In the case of tax deals, collecting taxes foregone from a
multinational corporation is obviously difficult, and resembles a financial
penalty. This remedy is extremely effective, though, and unless the
Commission decisions are overturned on. appeal to the CJEU, is likely to
prove one of the more innovative and effective techniques used to
disincentivize corporate tax avoidance in the EU to date.189
As background, many voices in the EU have decried tax avoidance
facilitation by member states over many years. For a long time, Ireland was
the most obvious source of the problem, drawing in American multinationals
by offering low rates of tax and assistance in avoiding even that low level of
tax.190 Even though the EU reined in the most clearly discriminatory aspects
of the Irish schemes in 2014, the European Commission struggled to find a
way of inducing Ireland to separate its development policy from over185. See Nicholas Hirst, Vestager Hits Fiat and Starbucks With Tax Claw-Back, POLITICO (Oct.
21, 2015), http://www.politico.eu/article/vestager-fiat-starbucks-taxation-claw-backnetherlands-state-aid/ (noting that her state aids rulings "represent an unprecedented attack on
the ability of certain European countries, notably Luxembourg and Ireland, to market
themselves as tax havens to corporations").
186. See Sean Farrell & Henry McDonald, Apple Ordered to Pay _13bn After EU Rules Ireland
Broke State Aid Laws, THE GUARuAN (Aug. 30, 2016, 10:33 AM), https://www.theguardian
.coml/business/ 2 016/aug/30/apple-pay-back-taxes-eu-ruling-ireland-state-aid (outlining effect
of EU state aid ruling on Ireland's tax arrangement with Apple).
187. See Press Release, European Comm'n, State Aid: Commission Concludes Belgian "Excess
Profit" Tax Scheme Illegal; Around 700 Million Euros to be Recovered From 35 Multinational
Companies, IP/16/42 (Jan. 11, 2016) (referring to the fact that this scheme had allowed certain
multinational companies to pay substantially less tax than would otherwise have been due, on
the basis of Belgian state rulings providing the companies with these special rates).
188. Id.
189. Id.
190. Ireland has relied on both a very low absolute rate of corporate tax (in recent years, 12.5
percent) and further "services" to multinational corporations in the form of special schemes and
stratagems that allow the companies to avoid paying little or no taxes on certain income. See
Stephen Castle & Mark Scott, Irelandto Phase Out 'Double Irish' Tax Break Used by Tech Giants,
N.Y. TIMEs at 1, 4 (Oct. 14, 2014), https://www.nytimes.com/2014/10/15/business/internation
al/ireland-to-phase-out-tax-advantage-used-by-technology-firms.html?_r=0.
Ireland has long
argued that because the EU treaty requires EU legislation in the area of direct taxation to be
adopted unanimously, it was acting within its sovereign rights when serving U.S. multinational
corporations in this manner. Id.
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The cleanest and simplest solution would

obviously be legislatively-based coordination of corporate tax rates at EU
level, or at least strong member state coordination in levels of corporate
taxation. This long remained beyond the jurisdictional reach of the EU,
however, because, as already indicated, direct taxation is one of the few
Treaty areas still requiring unanimous decision-making on the part of all EU
member states. In particular, Ireland and Luxembourg took leading roles in
defending this "tax competition" as a key aspect of EU "subsidiarity"-with
the UK the Netherlands and the Channel Islands right behind.192 It seems
that with Britain out of the legislative picture post-Brexit, there might be
room for faster progress on the corporate tax front.
In fact, it seems that the Commission has managed to seize the moment
and successfully pushed for a coordinated approach to corporate tax
collection across the EU; however, there is as yet no harmonization of rates,
nor even the establishment of a tax rate floor.13 Especially in light of recent
threats to Eurozone unity during the Greek financial crisis, it remains to be
seen whether the EU institutions will expend the political capital necessary
to either float treaty changes, or go for "enhanced cooperation" on this issue
with a select group of EU member countries.-

A key element, as reflected to some extent in the Anti-Avoidance
Directive, will be the finalization of a CCTB mechanism, designed to track
and accurately allocate the profits of multinational corporations according to
where the profits were actually generated within the EU, as part of the
Commission's long-term plan for corporate tax reform.195 This might well
191. See id. at 2 (noting that both the EU and the Obama administration had put pressure on
Ireland to eliminate the so-called "double Irish" tax break, under which "corporations with
operations in Ireland . .. make royalty payments for intellectual property to a separate Irishregistered subsidiary. That subsidiary, though incorporated in Ireland, typically has its home in
a country that has no corporate income tax"). Ireland still hopes to replace this scheme with
another form of intellectual property-based loophole, though the EU may forge ahead with its
.long-term plan to create some kind of floor on corporate tax rates.
192. Apart from the affected member states, corporate voices have been strong in their
resistance to the idea of EU-wide corporate tax coordination. See, e.g., Giacomo Lev
Mannheimer, There's No Such Thing as 'Harmful' Tax Competition in the EU, CAPX (May 4,
(arguing
2016), http://capx.co/theres-no-such-thing-as-harmful-tax-competition-in-the-eu/
that tax coordination would interfere unfairly in individual member states' autonomy).
193. Matthew Holehouse, Fance and Germany Behind Plansfor 'Common EU Corporation Tax',
THE TELEGRAPH (2015), http://www.telegraph.co.uk/news/worldnews/europe/eu/11630468/
France-and-Germany-behind-plans-for-common-EU-corporation-tax.htnl.
194. See TFEU, supra note 82, at art. 326-88; see also Treaty of Lisbon, supra note 164, at art.
20.
195. In an effort to combat the use of base erosion and profit shifting methods by multinational
corporations, the EU has proposed making the CCTB measures in their Anti-Avoidance
Directive from January 2016 a mandatory requirement for all multinational companies. See
The Outlook for Global Tax Policy, EY (2016), http://www.ey.com/Publication/vwLUAssets/
ey-the-outlook-for-global-tax-policy-in-2016/$FILE/ey-the-outlook-for-global-tax-policy-in2016.pdf (describing general changes in corporate tax policy worldwide in 2016). See also Leaked
EU directive makes CCTB/CCCTB Tax Scheme mandatory for large multinationals, MNE TAX
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put an end to companies funneling profits through low or no tax countries
within the EU. This hard-edged solution has been strongly resisted by EU
member countries that derive a large share of their jobs and revenue from
the very multinationals that would be disadvantaged by any such changesnamely Ireland, the (at least pre-Brexit) UK, Luxembourg and the
Netherlands. Ireland especially has continued to build essentially all of its
national economic policy around providing tax avoidance strategies to
marquee level multinational corporations.196 Ireland may prove to be the
biggest loser from the Commission's long awaited drive to bring this issue
into legislative form.
On the state aids front, it is heartening that the European Commission
has recently reverted to "thinking like a (tax) lawyer," and has tried to find a
strong legal rationale for attacking member state tax arrangements that allow
multinational corporations to avoid appropriate taxes. The state aids
approach is an innovative, though risky, strategy, as it depends upon the
CJEU ultimately agreeing with the Commission that a particular type of tax
agreement ("sweetheart deal") between an EU member state and a
multinational corporation is in fact a "state aid," or unlawful national subsidy
to the industry.197 Should such a legal challenge not go the Commission's
way, it would constitute a major setback to the entire European project.198
Should the state aids approach survive legal challenge, the prospect of major
tax repayment could pave the way to significant changes in the way member
state governments interact with multinational investors-companies whose
capital these states are seeking to attract.

(Oct. 20, 2016), http://mnetax.com/leaked-cctb-directive-ccctb-directive-mandatory-for-largemultinationals-17708 (stating that this directive, if adopted, would require multinational
companies to comply with the E.U.'s CCTB mechanism implemented in January 2016). See
generally Proposalfor a COUNCIL DIRECTIVE on a Common Corporate Tax Base (CC7B), COM
(2016), http://mnetax.com/wp-content/uploads/2016/10/proposed-directive-cctb.pdf.
196. At least in public, the Irish government in a post-Brexit world has expressed support for
the newly adopted Anti-Avoidance Directive. However, Ireland continues to insist on its right
to maintain a very low rate of corporate tax generally, as part of its sovereign control over direct
taxation matters. See Press Release, Ireland Department of Finance, Minister Noonan
welcomes agreement on the Anti-Tax Avoidance Directive (June 22, 2016), available at http://
www.finance.gov.ie/news-centre/press-releases/minister-noonan-welcomes-agreement-antitax-avoidance-directive.
197. See Raymond Luja, Directorate Gen. for Internal Policies, Policy Dep't A: Econ. and Sci.
Policy, EU State Aid Law and National Tax Rulings, at 6-11, IP/ATAXE/2015-02 (Oct. 13,
2015), available at http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/563453/
IPOL_-.IDA(2015)563453_EN.pdf.
198. The implications of linking state aids law and corporate tax coordination are quite large.
See, e.g., James Waterworth, State Aid Rulings Decoded: What to Watch out For, DIsRuPTIvE
COMPETrTION PROJECT (Nov. 12, 2015), http://www.project-disco.org/competition/111215state-aid-rulings-decoded-what-to-watch-out-for/#.V46Qakwik.
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TO CLOSING

"LOOPHOLES"?

U.S.-based corporations have undoubtedly learned a great deal over
recent decades on the subject of how to avoid paying "normal" levels of tax
to the American government-or indeed, to any government. The
percentage of government revenue attributable to corporate taxation has
plummeted over time, and the elaborate devices relied upon by U.S.
companies to avoid and evade U.S. taxes are well understood. Thus, it is not
surprising that there has been a great deal of discussion at the political level
about how to ensure that U.S. companies pay their "fair share" of taxes. It is
also unsurprising that Congress has failed to take meaningful action to
prevent corporate tax-avoiding behavior, and that the problem continues to
trouble the American public year after year, and revelation after revelation.
Important aspects of the U.S. corporate tax scene are that U.S. corporate
taxes are "worldwide," rather than territorial.199 This means that profits
gained by U.S. firms abroad are subject to U.S. taxes, rather than just on
profits derived within the United States.200 (This is not the case in most
other jurisdictions.) These taxes may be "deferred" until the profits are
repatriated, creating powerful incentives for U.S. firms to leave the profits
parked offshore.201 Tax treaties with other countries confront the problem of
double taxation, allowing U.S. persons to deduct taxes paid in another
jurisdiction from U.S. taxes owed.
In addition, U.S. corporate taxes are relatively high at 35 percent. 202 That
being said, most large corporations do not pay anything like this level of
taxation, depending on their ability to manipulate the rules on corporate
nationality.203 As this article has described above, corporate accountants
have developed ways to attribute profits to places where taxes are extremely
low or non-existent, even if (as is usually the case) little economic activity
actually occurred there.
So the situation in the United States is that Democratic members of
Congress have pushed forward legislation that will plug the many loopholes
in the U.S. tax code, and bring back honest levels of corporate tax revenue to
the United States. These initiatives are blocked in turn by Republican
199. The more pro-corporate voices in the U.S. favor changing the U.S. over to a territorial
system, although others argue that this would further encourage an exodus of corporations from

the U.S. See Curtis S. Dubay, A TerritorialSystem Would CreateJobs and Raise Wages for US
Workers, HERITAGE FOUNDATION (Sept. 12, 2013), http://www.heritage.org/research/reports/
2013/09/a-territorial-tax-system-would-create-jobs-and-raise-wages-for-us-workers.

200. Id.
201. See Americans for Tax Fairness, Tax Fairness Briefing Booklet: Offshore Corporate Tax

Loopholes (2014), available at http://www.americansfortaxfairness.org/files/ATF-OffshoreCorporate-Tax-Loopholes-Fact-Sheet.pdf (arguing that the best way to end the practice of U.S.
corporations in shifting profits to low tax jurisdictions is to end deferral on tax of foreign-

derived profits).
202. See id. at 2.
203. See id.
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members of Congress, on the grounds that there must first be "fundamental
reform" of the U.S. tax code, and a change in overall corporate tax
orientation. Fundamental reform is generally understood to refer to a
switch to territorial, rather than worldwide, taxation and a lowering of the
rate of corporate taxation. Other commentators counter that a changeover
to territorial taxation would incentivize large numbers of U.S. corporations
in moving abroad to avoid U.S. taxes. 204 The argument is also made that the
U.S. corporate tax rate is not in fact all that high, and that the real rate paid
by U.S. companies is far lower, given all the deductions available.
In January 2015, Democrats and Republicans in both the House of
Representatives and Senate introduced a bill called the "Stop Tax Haven
Abuse Act."205 While the bill has had its critics, it did try to address some of
the principal aspects of tax avoidance by U.S. corporations, namely by
attacking "inversions" that allow U.S. corporations to become foreign
entities through being purchased by foreign firms; limiting the amount of
debt interest that can be deducted from tax liability, a practice known as
"earnings stripping"; requiring country-by-country reporting of earnings by
large corporations; and making it much harder to shift profits from a hightax to a low-tax or no-tax jurisdiction.206 The bill's provisions would go a
long way towards weakening the tax avoidance stratagems relied on by U.S.
corporations and their accountants. 207 The bill, however, has not moved
forward in the legislative process. 208
It would be unfair to say that the Obama Administration has not been
supportive of such Congressional initiatives. It is certainly the case,
however, that the Administration has not been sufficiently supportive.209
Many in Congress have also been resistant to changing the rules under
which their corporate allies operate. This article has argued that
government policy is increasingly dominated by corporate interests, and
maintaining a low-tax and even no-tax environment is an item high on the
wish list of all major U.S. corporations. Despite the high profile, charitable
204. See 24 InternationalTax Experts Oppose Plans in Congress to Give a Big Tax Break on $2.1
Trillion in Offshore CorporateProfits and to Shift U.S. to a "Territorial"System, AMERICANS FOR
TAX FAnsNEss (Sept. 25, 2015), http://americansfortaxfairness.org/files/24-International-TaxExperts-Letter-to-Congress-9-25-15-FINAL-for-printing.pdf.
205. H.R. Res. 297, 114th Cong. (2015).
206. Id. at sec. 401.
207. See Summary of Stop Tax Haven Abuse Act, GLOBAL FIN. INTEGRTTY (Mar. 2, 2009),
2
available at http://www.gfintegrity.org/storage/gfip/2009%20stop%20tax%20haven% 0abuse
%20act%20summary%203-2-09.pdf.
208. In fact, similar bills had been put forward a number of times, but were always stopped in
Congress. See Sen. Carl Levin, Stop Tax Haven Abuse Act: New US Legislation Introduced, TAX
JusT. NETWORK (Sept. 20, 2013), https://taxjustice.blogspot.com/2013/09/stop-tax-havenabuse-act-new-us.html.
209. See id. (expressing the view that for whatever reason, the White House has not put
sufficient energy into the corporate tax avoidance issue, although it has been energetic in its
approach to tax avoidance by wealthy individuals). See also Charles Davidson, Cleaning Up the
Financial World, HuDSON INST. (June 28, 2016), http://www.hudson.org/research/12606cleaning-up-the-financial-world.
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giving done by many corporations, this largesse pales in comparison with the
amount of money being saved through tax-avoiding strategies.
The U.S. media reported widely on the phenomenon of "inversions"
during 2014-2015.210 Because of several inversions by large and prominent
U.S. corporations, inversions became the public face of corporate tax
avoidance for a period of time.211 This attention was aided by the fact that
the U.S. corporations in question actually changed their nationality, thus
leading to charges of "un-American" corporate behavior, which in turn,
naturally became a focus for public outrage. 212 These inversions, a process
allowing U.S. corporations to change corporate nationality by being bought
out by foreign companies, were of course motivated by tax considerations.213
As U.S. corporate tax rates are high by international standards, the idea is
that U.S. based multinationals can gain tax advantages by no longer being
"U.S." corporations.214

During 2015-2016, President Obama and Treasury Secretary Jack Lew
sounded the alarm on corporate inversions, denouncing them and vowing to
rein them in.215 While unable to bring about any legislative action in
Congress, the President took a number of steps through executive powers
available to him, adopting rules that would make inversions more difficult,
even if not eliminating them for all time.216 The Treasury Department
adopted temporary regulations to hinder U.S. firms from shifting their assets
and profits to lower tax jurisdictions through the inversion process. 217
Exactly why the inversion phenomenon took center stage, as opposed to the
larger story of U.S. corporations and their multi-faceted quest to avoid taxesis unclear. President Obama famously called these inversions "unpatriotic"
and took steps at the executive level to make them less advantageous for U.S.
corporations.218
210. See generally Scott DeAngelis, If You Can't Beat Them, Join Them: The US Solution to the
Issue of CorporateInversions, 48 VAND. J.TRANSNAT'L L. 1353, 1354 (2015).
211. See id.
212. See id. at 1357-58.
213. See id. at 1356.
214. See id. at 1359, 1361.
215. See Press Release, US Department of the Treasury, Treasury Announces Additional Action
to Curb Inversions, Address Earnings Stripping (Apr. 4, 2016), availableat https://www.treasury
.gov/press-center/press-releases/Pages/jl0405.aspx.
216. Treasury has urged Congress to take permanent steps to prevent inversions by reducing
the tax advantages companies derive from inversions. Id. (describing the most recent in a series
of temporary regulations introduced by the Treasury Department and Internal revenue Service,
aimed at making it more difficult for companies to benefit from inversions).
217. See generally id. This document provides a description of the proposed regulations.
218. The business-oriented press in the United States has responded to President Obama's
suggestion that inversions are "unpatriotic" with the argument that the high US corporate tax
rates are outliers within the OECD, and that if US companies can legally pursue inversions, and
the tax rates remains high as they are, that inversions will continue to proliferate. See Andrew
Osterland, Are corporate tax inversions 'unpatriotic'?, CRuNs NEW YoRK s BusIss (Sept. 29,
2015), http://www.crainsnewyork.com/article/20150929/FINANCE/150929855?template=
print.
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At the same time, the role of the U.S. in defending the interests of taxavoiding U.S. companies is an ambiguous one. The European Commission,
at the time of this writing, has handed down a major decision to the effect
that Irish tax deals with Apple constituted improper state aids, and that
Apple will be required to "pay back" a certain amount of the taxes
foregone.219 The Obama administration tried in vain to convince the EU's
Commissioner for Competition, Margarethe Vestager, not to find Ireland in
violation, and to stop her supposedly "discriminatory" pursuit of U.S.
companies over their tax affairs in Europe.220 If the real goal of the Obama
administration was to progress toward a point in time when the largest U.S.
companies understand that they must pay a reasonable level of taxes on their
profits, and in places where those profits are derived, it is difficult to
understand the position of Secretary Lew in the Apple Corporation state
aids matter. Surely such a penalty, although painful for Apple in the short
term, would teach a valuable lesson on the new global approach to taxation.
On the other hand, if the Obama administration is less than serious about
genuine reform in the corporate tax realm, its repeated exhortations to the
European Commission on corporate America's behalf make a good deal
more sense.

E.

THIE

"INDEPENDENT COMMISSION FOR THE REFORM OF

INTERNATIONAL CORPORATE TAXATION": PIE IN THE

SKY?

OR ROADMAP TO MAKING REvENUE STARVATION A

THING OF THE PAST?

Despite the highly technical nature of the corporate tax avoidance problem
(if one looks primarily at the manner in which companies are structuring
themselves to avoid tax), it is not accurate to say that the global public lacks
access to data on the problem. It is well established, most dramatically since
the LuxLeaks and Panama Papers revelations, that major global corporations
are paying only a tiny fraction of what they "owe" the public good in various
countries, causing severe revenue depletion and contributing to a crisis of
enforced austerity. The "leaks" phenomena were most useful for what they
confirmed by way of cold, hard facts.
It is well known, and also well described by specialist scholars, that the
largest companies have armies of accountants who assist them in moving
their money from one jurisdiction to another, and often to no actual
jurisdiction at all, creating a fictional financial world in which no taxes or

219. Natalia Drozdiak & Sam Schechner, Apple Ordered by EU to Repay $14.5 Billion in Irish Tax
Breaks, WALL ST. J. (Aug. 30, 2016), http://www.wsj.com/articles/apple-received-14-5-billionin-illegal-tax-benefits-from-ireland-1472551598.
220. See Duncan Robinson, Jack Lew Accuses Brussels of Bias Against US Companies, FiN. TU Es
(Feb. 11, 2016), https://www.ft.com/content/a12074e0-d0d6-1 1e5-92al-c5e23ef99c77.
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extremely low taxes only, are owed.221 As mentioned above, many national
governments term this "healthy tax competition," and the companies
themselves, in various hearings, insist that they are only doing what is
"allowed under the law." That there is a serious legal gap, and that this
could be solved in the near term, is abundantly clear. But this article
presents the argument that many, perhaps most, national governments are
attempting to confuse the public by promoting reforms of a weak and
ineffective nature, as opposed to the clear and meaningful legislative
solutions of the type set out, for instance, by the new "Independent
Commission for the Reform of International Corporation Taxation."222
The Independent Commission approaches the problem of corporate tax
avoidance in a manner that is comprehensive and idealistic. It treats this
massive global problem as one that can be solved with the right policy
interventions.223 Not surprisingly, the Commission has been criticized on
the grounds that its recommendations are very unlikely to be implemented
by governments. 224 The Commission's "Declaration" sets out a Statement
of Principles that makes the overall point that multinationals should be taxed
as single firms doing business across internationalborders.225 The principles also
include a commitment to ending "tax competition" by establishing a
minimum corporate tax rate. 2 2 6 The Statement recognizes that the old
system of corporate taxation has become obsolete and demands real reform,
along with meaningful transparency and enforcement.227
A main driver behind the creation of the Independent Commission is
economist Joseph Stiglitz, who has repeatedly made the point that the
current system of international corporate taxation cannot be justified on any
rational grounds.228 The Nobel Prize-winning Stiglitz has repeatedly called
for a complete overhaul of the world's outmoded system of taxation.
221. See Adam Jones & Vanessa Houlder, MPs GrillAccountants Over Tax Avoidance: 'Big Four'
Firms Accused of Undermining Society, FIN. TIMEs (Jan. 31, 2013), https://www.ft.com/content/
35692ffa-6bbO-11e2-8c62-00144feab49a.
222. This Declaration was established by a broad coalition of civil society and labor
organizations, including ActionAid, Alliance Sud, CCFD-Terre Solidaire, Christian Aid, the
Council of Global Unions, the Global Alliance for Tax Justice, Oxfam, Public Services
International, Tax Justice Network and the Word Council of Churches" and also supported by
Friedrich Ebert Stiftung. See Independent Commission for the Reform of International
Corporate Taxation [ICRICT], Declaration of the Independent Commission for the Reform of
International Corporate Taxation (2015), availableat http://www.icrict.org/wp-content/uploads/
2015/06/ICRICTCom-Rec-ReportENG vl.4.pdf [hereinafter ICRICT Declaration].
223. See id.
224. See, e.g., Robert Goulder, Global Tax Harmonization and Other Impossible Things, TAX
ANALYSTS BLOG (une 5, 2015), http://www.taxanalysts.org/blog/global-tax-harmonizationand-other-impossible-things/2015/06/05/165121.
225. See ICRICT Declaration, supra note 222, at 1.
226. See id. at 3.
227. See id. at 1, 6-8. 12.
228. See Ben Walsh, The InternationalTax System is 'Repulsive and Inequitable.' Here's a Way to
Fix It, HUFFINGTON PosT (Aug. 20, 2015), http://www.huffingtonpost.com/entry/multination
al-corporations-taxesus_55d4baede4bO55a6dab265d9 ("If you had to argue on principle in
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IV. Conclusion: A Staggering Problem, the Need for a
Courageous Solution
Expert (but conservative) estimates of the amount of money parked in
offshore tax avoidance schemes reach to at least twenty to thirty trillion
dollars.229 This is by any definition an unimaginable figure and a significant
percentage of the world's total capital assets. Studies put the number of
offshore "secrecy jurisdictions" to be around eighty.230 These practices are
no longer confined to the margins, but constitute normal, predictable
behavior on the part of large corporations, as well as the wealthiest
individuals. Full payment of taxes is now characteristic only of the
"immobile" classes-namely, people who work in ordinary jobs, with income
that is clearly traceable by bureaucratic means. More than two trillion
dollars in U.S. corporate profits alone are believed to be stashed away in
offshore vehicles.231 This translates into specific losses for the national
treasury in many countries, including losses of well over 300 billion dollars
per year in the United States.232 It really does not matter what kinds of
economic or non-economic "human rights" are articulated, nor what
national laws purporting to reduce inequality are passed, given the enormous
level of tax avoidance: the upshot is that national governments have lost and
are losing available funds at a rate that far outpaces any possible public
policies in favor of human development. No Millennium Goals or Human
Development Index can compete with this striking failure to get hold of the
runaway phenomenon of corporate (and individual) tax avoidance.
The amount of money being set aside untaxed via all the existing schemes
and centers dwarfs foreign aid, social welfare payments or other public
interest or developmentally-oriented money transfers.233 Societies across the
favor of the current system, referred to as 'transfer pricing', over treating global companies as
one entity and taxing them at one rate, 'you'd be laughed out of court', Stiglitiz says.").
229. This was the figure arrived at in a comprehensive report by the Tax Justice Network
several years ago, and the phenomenon has continued to expand. See James S. Henry, The Price
of Offshore Revisited: New Estimatesfor "Missing"Global Private Wealth, Income Inequality and Lost
Taxes, TAX JUST. NETwORK (uly 2012), http://www.taxjustice.net/cms/upload/pdf/Price-of
OffshoreRevisited_120722.pdf.
230. Id. at 12 (providing a description of the 80 largest tax havens). See Directorate Gen. for
Internal Policies & Budgetary Affairs, Study on European Initiatives on Eliminating Tax
Havens and Offshore Financial Transactions and the Impact of these Constructions on the
Union's Own Resources and Budget, at 49, IP/D/CONT/IC/2012-071 (2013) (stating that the
number of "secrecy jurisdictions" is around 80).
231. See Richard Rubin, U.S. Companies Are Stashing $2.1 Trillion Overseas to Avoid Taxes,
BLOOMBERG (Mar. 4, 2015), https://www.bloomberg.com/news/articles/2015-03-04/u-scompanies-are-stashing-2-1-trilion-overseas-to-avoid-taxes (noting that a small number of big
U.S. tech firms account for one fifth of all U.S. corporate profits parked offshore).
232. Chris Matthews, Here'sHow Much Tax Cheats Cost the U.S. Government a Year, FORTUNE
(Apr. 29, 2016), http://fortune.com/2016/04/29/tax-evasion-cost/.
233. See Leslie Wayne, UN Panel: Corporate Tax Avoidance is Afica's Biggest FinancialDrain,
INT'L CONSORTIUM OF INVESTIGATIVE JOURNALISTS (Feb. 10, 2014),

https://www.icij.org/

blog/2014/02/un-panel-corporate-tax-avoidance-africas-biggest-financial-drain (quoting Thabo
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world have become impoverished for lack of investment capital, largely
because of the loose coalition of actors that has enabled corporations and
wealthy individuals in their tax avoidance efforts.
Developing countries are especially hard hit when multinational
corporations operating within their borders rely on elaborate tax avoidance
234
While public attention
mechanisms that rake profits out of the country.
tends to focus on issues such as development aid and philanthropic
generosity, in fact, developing countries are losing hundreds of billions of
dollars in revenue every year as a direct result of tax avoidance schemes
availed of by corporate investors.235 These practices could not exist if
national governments in capital exporting countries seriously addressed the
corporate taxation crisis and consequent revenue starvation. The newlycreated Independent Commission for the Reform of International
Corporate Taxation has stated the problem this way: "Abusive multinational
corporate tax practices are a form of corruption that weakens society and
demands urgent action."236 Such a formulation re-characterizes the issue as
one of widespread abuse, moving us away from ordinary ideas of "tax
planning" and even the understated "tax avoidance." The increasing
normalcy of heavy reliance on tax havens is symptomatic of public-private
collusion and the rise of the autonomous, de-nationalized corporation.
This article cannot fully address the many types of tax havens, the
legislative weaknesses that allow for tax avoidance and evasion, or the
complex machinations of tax lawyers and accountants. The basic contours of
tax havens have been well outlined in the popular press and well documented
in the academic literature. As has been stated above, the extraordinary
feature of contemporary economic life on the global stage is that national
governments have gone so far to facilitate tax dodging, a dramatic instance of
governments working on behalf of the mega-wealthy and multinational
corporations, with seemingly no regard for the obvious needs of ordinary
people in the form infrastructural investments, education, social welfare,
health, and other public goods.
As described above, a main pillar in the policy recommendations of the
Independent Commission is the legislatively-based elimination of artificial
segmentation of multinational corporations, and a call to return to a vision
of the large company as one entity, with profits derived and properly taxable
in the different jurisdictions of its operation.237 The Commission has
insisted that the only fair solution is to have appropriate taxes paid wherever
Mbeki as stating that "an estimated $50 billion a year seeps out of Africa through illicit capital
outflows, which is twice as much as the amount of foreign aid the continent received each
year").
234. See Bearak, supra note 97 (noting that African governments lose at least 30 to 60 billion
dollars per year to tax evasion, with some estimates closer to 1 trillion dollars).
235. Wayne, supra note 233.
236. See ICRICT Declaration, supra note 222, at Statement of Principles.
237. Id.
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the activities are performed and the profits derived.238 This concept is very
similar in nature to what has long been proposed by the European
Commission in the idea of CCCTB.239 As things currently stand,
multinational corporations essentially choose the jurisdiction they wish to
pay taxes in-and that will always, not surprisingly, be the jurisdiction with
corporation tax levels closest to zero. 240 As this article has made clear, there
is an increasing number of countries willing and eager to assist companies in
the techniques of tax evasion, and in this race to the bottom, national and
international regulators have held back on plans to put an end to these unjust
corporate prerogatives.
In the end, even if a comprehensive remedy includes some type of
specialized global enforcement body, there will be inevitable problems with
its enforcement powers. The OECD is likely too voluntary and too
wealthy-country oriented to get the task done. The EU could act
effectively, but is in a very precarious state politically, especially after the
Brexit vote, and has a Commission President who was, as the Prime Minister
of Luxembourg, identified with many of the most outrageous forms of
corporate tax evasion in Europe.
As described above, members of the U.S. Congress have proposed the
"Schumer plan," which is already being panned as a false start, without the
capacity to seriously undermine tax avoidance by U.S. multinational
corporations.241 It remains to be seen, of course, whether a new American
administration will take on the issue of corporate tax avoidance and evasion
with any seriousness. Despite the relentless research and publishing of
citizen watchdog groups in all parts of the world, their ultimate influence on
public policy must still be characterized as marginal.
Our collective attention is often misdirected away from the legal
underpinnings of economic injustice, the symptoms of which are poverty,
underdevelopment, and under-investment. Corporate taxation is not a
technical issue best left to specialists; many of these justice-related issues can
238. Id.
239. The article states that the CCCTB:
aggregates related EU companies into a single, consolidated tax return for all those
entities. The EU group net taxable income is then apportioned back out to each
entity and country in proportion to the relative assets and other economic factors
within those locations. Thus, the CCCTB is a system of formulary apportionment
which abandons the existing arm's length standard of treating each inter-company
transaction separately.
See Ryan, supra note 133.
240. See Jeanne Sahadi, 20% of Big Companies Pay Zero Corporate Taxes, CNN MoNEY (Apr. 13,
2016), http://money.cnn.com/2016/04/1 3 /pf/taxes/gao-corporate-taxes/.
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archive/2015/07/bipartisansenateplan conflat.php#.V4-YdPkwiUk (making the point that
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be directly linked with the failure of corporations to pay their fair and
reasonable share of taxes. Despite sporadic flare-ups of media attention, one
could not say that global corporate tax avoidance has received anything like
the sustained analytical treatment it deserves, so as to educate and inform the
public on the basic reasons for revenue starvation. As of this writing, it is
simply not clear whether steps taken by the OECD, the EU or the United
States will bear fruit, or whether mass-scale corporate tax avoidance will
become a permanent, ingrained feature of our increasingly unequal world.

