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FREQUENT FLYER BONUS PROGRAMS: TO TAX
OR NOT TO TAX -

IS THIS THE ONLY

QUESTION?
LEE S. GARSSON

I.

INTRODUCTION

IN A NOTICE of Proposed Rulemaking, the Internal
Revenue Service (IRS) requested comments concerning
the tax treatment of frequent flyer bonus programs.
Under these programs, airline carriers provide free travel
benefits to their customers based on the customer's patronage. The issue of taxation arises, however, when the
customer's employer pays for the airline tickets, but the
customer/employee receives subsequent travel awards
from the airline.2 To date, the IRS has taken no affirmative action with respect to such programs.3
In 1981 American Airlines introduced its frequent flyer
bonus program - a marketing tool designed to create a
form of brand loyalty in the airline industry.4 Other competing airlines quickly offered similar programs to the
public. While the following frequent flyer scenario is
* 50 Fed. Reg. 52,333 (1985).
14 at 52,334.
Presently, the IRS has listed "proposed rules relating to the taxation, valuation, and reporting of frequent flyer bonus payments" as a new regulation project.
IRS Updates Reg Status Report Lists 117 New Projects, 33 TAX NomTs 807 (1986).
Furthermore, the IRS has classified these 117 new projects as either "A" or "B"
projects. If the new project is an "A" regulation project, the IRS has developed a
draft which has been circulated for comment at either the Service or the Treasury.
Classification "B", on the other hand, includes all other projects. The report classifies the "frequent flyer" project as type "B". Id
- R. Fahy, Comments of American Airlines, Inc. 3 (Feb. 21, 1986), summarized in
Public Comments on Proposed Regulations, 30 TAX NoTs 931, 935 (1986).
2
S

973

974

JOURNAL OF AIR LA WAND COMMERCE

[52

based on American Airlines' AAdvantage Program (Program), most programs contain similar features and procedures.- After enrolling in the Program, passengers
accumulate "points" with every flight taken. The number
of points credited to one's account depends not only on
the given flight's distance, but also on the type of ticket
purchased. Furthermore, a passenger may earn extra
points by selecting certain promotional flights, rental cars,
and hotel accommodations. By accumulating points, a
participant can receive either free flights to various destinations or a free upgrade from economy to first-class.7
The more points accumulated, the more valuable the

3 For a comparison of minimum awards, first free flights, top awards, and the
quality of record keeping procedures of seven major airlines' frequent flyer programs, see McNatt, Cashingin on New Dealsfor Frequent Fliers, MONEY, May 1986, at

160, 170-72.
a Because some companies outside the airline industry see frequent flyer programs as an effective way to reach the business traveler, people do not even have
to fly to receive mileage credits. Besides the traditional links with auto-rental
agencies and hotels, some airlines have included more exotic promotions. Totty,
AirlinesJazz Up Frequent-FlierProgramsto Win Passengersin Look-Alike Industry; Wall St.

J., Sept. 4, 1986, at 27, col. 3. For example, Eastern Airline passengers can receive credit for 1,000 miles when they sign up for a one-year subscription to Esquire magazine. Buying a Huntington Oxford shirt will bring a credit of 200 miles
on Republic Airlines' program. Finally, Continental Airlines previously offered its
members 1,000 bonus miles for each 40 mile shuttle-hop between Houston's two
airports. Id.
7 The following table delineates the travel awards available through American
Airlines AAdvantage Program at various point levels:
AAdvantage Points

10,000
20,000
30,000
40,000

50,000
60,000
75,000
90,000
R. Fahy, supra note 4, at 5.

Award

First class upgrade
25% discount on coach or first class ticket
Two first dass upgrades; 50%o discount on
coach or first class ticket
75% discount on coach or first class ticket;
Free economy class ticket between U.S. and
London when another economy class round
trip ticket is purchased (2 for 1)
Two free coach tickets for domestic
transportation
Two free off-season coach tickets to Europe
Two free first class tickets for domestic
transportation
Two free coach tickets to Europe during
peak season
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award.8 A participant "cashes in" his points by filing a
form with American Airlines stating: (1) the number of
points to be redeemed, (2) the claimed award level, and
(3) the name of the person who will be using the award.
Subsequently, American Airlines issues the participant a
certificate registered in the designated person's name.
Any travel agency or American Airlines ticket office can
then redeem this certificate for the appropriately chosen
airline ticket. 9
With this background in mind, the following hypothetical, set out in numbered facts, will create potential issues
relating to the taxation of frequent flyer awards.' 0
1. Taxpayer is an associate in a Dallas law firm.
2. During 1986, Taxpayer travelled extensively, logging
over 180,000 air miles on business flights, and 20,000
miles on personal flights.
3. While Taxpayer had the opportunity to enroll in several frequent flyer programs, he participated solely in
American Airlines' Program.
4. In November, 1986, American Airlines made a special
offer to its Program participants.
5. For 30,000 points, the airline offered for a limited
time an award good for one free round-trip ticket between
any two points served by American Airlines in the United
States or the Caribbean.
S For an interesting article on the easy ways to accumulate mileage credits, see
McNatt, supra note 5, at 160. The author's tactics include: (1) dividing a long trip
into segments instead of flying nonstop (each stop brings extra credits with little
or no extra overall ticket cost), (2) renting a different car every 24 hours, and (3)
changing hotels repeatedly during an extended stay in a particular city. Id at 165.
Some carriers, however, have recently stiffened requirements on their programs
to discourage members from "manufacturing" miles by checking in and out of
hotels and renting cars daily. Totty, supra note 6, at 27, col. 5.
9 As of January 1, 1987, several major airlines, including TWA, United, and
Delta, will start issuing all tickets earned through frequent flyer programs inhouse due to the abuse of trading frequent flyer certificates. Golden, AAL 71ghtens
Transfer of FlyerAwards, TRAVEL WEEKLY, Dec. 4, 1986, at 1. American Airlines
plans to announce the same in-house ticketing procedure in its AAdvantage newsletter. Id; see infra notes 175-180 and accompanying text for fuirther discussion.
10For a more complex variation of this hypothetical, see Aidinoff, FrequentFlyer
Bonuses: A Tax Compliance Dilemma, 31 TAx NoTs 1345, 1346 (1986).
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6. Taxpayer may only transfer his awards to certain family members.
7. Both halves of the ticket must be used on the same
trip.
8. Taxpayer accepted this offer by using 120,000 points
to receive four such awards, and designated three members of his family as co-recipients.
9. In December, 1986, Taxpayer and his family received
certificates for the awards.
10. In January, 1987, they redeemed these certificates
for four round-trip coach-class tickets from Dallas to
Hawaii.
11. Taxpayer and his family used these tickets in early
February, and Taxpayer's trip was not business-related.
12. The retail price of a round-trip coach-class ticket
from Dallas to Hawaii on the date used was $1,000.
13. All of Taxpayer's business travel was paid for by his
law firm or clients.
14. Taxpayer's law firm has no established policy regarding frequent flyer bonus programs, and the firm's lawyers
may enroll in any airline's program as they choose.
15. The firm has no accounting procedures designed to
monitor Taxpayer's receipt of these bonus awards.
One should especially focus on Taxpayer's employee
status, the business versus personal miles, the dates involved, the retail price of an actual flight, and the firm's
accounting procedures; for the remainder of this Comment will analyze these hypothetical facts against the present Internal Revenue Code (the "Code"), regulations,
revenue rulings, and case law.
This Comment, in Section II, analyzes whether frequent
flyer awards constitute taxable income. " Assuming arguendo that these bonuses are taxable income, Section III examines the problems of valuating these awards. 12 Section
IV encompasses the question of when should the taxpayer
include the award in his or her gross income.'8 Finally,
11See infra notes

15-69 and accompanying text.
,2See infra notes 70-98 and accompanying text.
,3See infta notes 99-126 and accompanying text.
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Section V discusses administrative problems in reporting4
to the IRS the receipt and use of frequent flyer awards.'
II.

Do

THE AWARDS CONSTITUTE TAXABLE INCOME?

Section 61(a) of the Internal Revenue Code provides
that "except as otherwise provided in this subtitle, gross
income means all income from whatever source derived." 1 5 With this section, Congress exerted the full
measure of its taxing power, intending to tax all gains
without regard to source except those specifically exempted.' 6 The Supreme Court has held that this definition of income is "sweeping" and should be "broadly
construed in accordance with an obvious purpose to tax
income comprehensively."'17 Accordingly, because the exclusions exist only as "a matter of legislative grace," the
courts narrowly construe such provisions in the light of
the same policy.' 8 Furthermore, the taxpayer has the burden of demonstrating that an exclusion, whether found in
the statutes, appurtenant regulations, or revenue rulings,
applies to his or her situation. 9 As a result, in order to
See infra notes 127-182 and accompanying text.
is I.R.C. § 61(a) (1982).
16 Commissioner v. Kowalski, 434 U.S. 77, 82-83 (1977) (state police troopers,
even though they remained on call in assigned patrol areas during their midshift
break, must include cash meal allowance in gross income); see also Commissioner
v. Glenshaw Glass Co., 348 U.S. 426, 431 (1955) (gross income includes trebledamage antitrust recoveries and exemplary damages for fraud, as such receipts
were "undeniable accessions to wealth, clearly recognized, and over which the
taxpayers have complete dominion"); Old Colony Trust Co. v. Commissioner,
279 U.S. 716 (1929) (corporation's payment of income taxes on officer's salary
was additional taxable compensation); Cesarini v. United States, 296 F. Supp. 3
(N.D. Ohio 1969), a.fd per curiam, 428 F.2d 812 (6th Cir. 1970) (treasure trove
constitutes gross income in the taxable year reduced to "undisputed possession").
" Commissioner v. Jacobson, 336 U.S. 28, 49 (1949) (gains derived by debtor
from purchase of his own obligations at a discount were taxable income).
iB See, e.g., Fortune v. United States, 4 Cl. Ct. 670, 671 (1984) (Congress and the
IRS can "change the rules" regarding the disability income exclusion irrespective
of when taxpayer retires); Kirk v. Commissioner, 425 F.2d 492, 494 (D.C. Cir.),
cerL denied, 400 U.S. 853 (1970) (rental allowance to a "minister of the gospel" can
be excluded from gross income only if taxpayer is duly ordained, commissioned,
or licensed member of a religious order).
to New Colonial Ice Co. v. Helvering, 292 U.S. 435, 440 (1934); see also Welch v.
Helvering, 290 U.S. 111, 115 (1933) (Commissioner's "ruling has the support of a
14
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exclude from gross income the value of his frequent flyer
awards, Taxpayer must show that an exclusion exists for
these travel benefits. Consequently, the following classifications, while not an all-inclusive listing, 20 represent the
three best arguments that Taxpayer could make: (1) a gift,
(2) a rebate or volume discount, or (3) a nontaxable employee fringe benefit.
A.

Are the awards equivalent to a gift?

The Code specifically excludes from gross income the
value of property acquired by gift.2 1 A gift is a voluntary
transfer, without consideration or property from one person (the donor) to another (the donee).22 In Commissioner
v. Duberstein2 the Supreme Court emphasized, however,
that a gift for tax purposes requires more than the traditional common law elements. To qualify as such a gift,
the transfer must proceed from a "detached and disinterested generosity.., out of affection, respect, admiration,
charity, or like impulses. 2 4 Furthermore, "the most critical consideration ... is the transferor's 'intention'. 25 In
Duberstein, the taxpayer received a Cadillac automobile
from a business acquaintance for providing names of potential customers.28 Even though the taxpayer insisted
the businessman "owed him nothing" and the latter
claimed that the car was a "present," the Court held this
27
transaction taxable.
Even though the Duberstein Court purported not to be
laying down any presumptions in the matter, the courts
presumption of correctness, and the [taxpayer] has the burden of proving it to be
wrong").
See generally I.R.C. §§ 101-134 (1982 & Supp. III 1985) (items specifically excluded from gross income).
2,Ii § 102(a) (1982).
For the common law definition of a gift, see BLACK's LAw DICroNARY 619
(5th ed. 1979).
23 868 U.S. 278, 285 (1960).
24 Id
2 Id at 285-86.
2*
27

Id at 280.
Id at 280-81.
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have inevitably found gratuitous transfers in a business
setting to constitute income. 28 The Tax Reform Act of
1986 may have relieved the courts of this issue at least in
the employer-employee context. Beginning in 1987, the
exclusion of gifts from gross income does not include any
amount transferred by or for an employer to (or for the
benefit of) an employee.2 9 As a result, unless an employee
gift qualifies as an employee achievement award"0 or a de
minimis -fringe benefit,8 ' a taxpayer must include any employer-employee gift in his or her gross income.
Applying the principles of Duberstein and its progeny to
Taxpayer's situation, the IRS will undoubtedly inquire
into the intent of the transferor, American Airlines, to determine whether these awards constitute a "detached and
disinterested" gift. Factors against such a conclusion indude: (1) the airline's objective to create passenger loyalty, and (2) the airline's goal to raise revenue.
Additionally, Taxpayer and his firm have paid American
Airlines for prior flights, and the IRS may deem these payments as past consideration. Furthermore, even if one
could argue that Taxpayer's awards were a constructive
gift from the law firm, the 1986 tax amendments would
foreclose Taxpayer's claim of a gift exclusion.
28 See, e.g., Olk v. United States, 536 F.2d 876 (9th Cir. 1976) ("tokes" received
by a casino dealer from players); Thrower v. Commissioner, 21 T.C.M. (CCH)
1540 (1962), af'dpercuriam, 330 F.2d 614 (5th Cir. 1964) (liquor given to members of state liquor authority by distillers).
Tax Reform Act of 1986, Pub. L. No. 99-514, § 122(b), 1986 U.S. CODE
CONG. & ADMIN. NEWS (100 Stat.) 26 (to be codified at 26 U.S.C. § 102(c)). This
employee gift amendment may have a serious impact on the leading case of Stanton v. United States, the companion case of Duberstein. Stanton involved a nonobligatory grant by the employer to a retiring employee. The Court remanded
Stanton for further consideration and the transfer was ultimately held to be a gift.
Stanton v. United States, 186 F. Supp. 393 (E.D.N.Y. 1960), afdper curiam, 287
F.2d 876 (2d Cir. 1961).
'o Tax Reform Act of 1986, Pub. L. No. 99-514, §§ 122(a)(1)(A)-(D),
1986 U.S.
CODE CONG. & ADMIN. NEWS (100 Stat.) 26 (to be codified at 26 U.S.C. § 76(c)).
31 I.R.C. § 132(a)(4) (Supp. HI 1985). For a discussion whether frequent flyer
awards constitute de minimis fringe benefits, see infa text accompanying notes
60-69.
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B. Do the awards constitute a rebate or volume discount?
Rebates comprise the second possible alternative for
excluding frequent flyer awards from gross income. In
Revenue Ruling 76-96,2 the Commissioner discussed the
federal tax treatment of rebates paid by an automobile
manufacturer to qualifying retail customers who
purchased its automobiles. The manufacturer would pay
the rebate subsequent to the delivery of the automobiles.
The Commissioner held that the customer's receipt of the
rebate did not result in the receipt of gross income. 8 The
revenue ruling also held that the rebate represented a reduction in the purchase price of the automobile, requiring
a downward adjustment to the purchaser's basis in the
4
car.
Furthermore, in a private letter ruling, 5 the taxpayer, a
cooperative marketing association, established a discount
or rebate policy for certain customers in order to promote
sales of its dairy products. The association would bill the
purchaser at a particular price, and would determine
monthly how much of a rebate was due based on the volume purchased. Subsequently, the association would prepare and deliver a check for the amount of the rebate.
The IRS classified this type of arrangement as a sales
price adjustment, "with the seller and purchaser treating
any transactions between them as steps in arriving at the
agreed sales price."8s 6 Consequently, the IRS held that
the cash rebates did not constitute taxable income to the
purchasers.S
Applying these rulings to frequent flyer bonuses, Taxpayer should maintain that the value attributable to the
flights he paid, which were not reimbursed by the law
32 1976-1 C.B. 23. The term "qualifying retail customer," as used in the revenue ruling, means any person who independently negotiates at arm length with an
automobile dealer. I
35 Id
34

Id

s Priv. Ltr. Rul. 8,017,014 (1980).
30 Id
37 Id
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firm, should be excluded from gross income as a rebate.
In other words, when Taxpayer is the actual purchaser,
the award resembles a repayment or rebate reflecting his
traveling costs through the bonus program agreement.
Furthermore, just as a stockholder can designate which
shares of stock he is selling for long-term capital gain purposes,3 8 Taxpayer should have the same ability to select
which bonus miles he will use toward the award. The hypothetical indicates that Taxpayer paid only his "personal" mileage. Accordingly, if Taxpayer applies all of his
personal mileage points toward the four tickets, he should
exclude from his gross income one-sixth (20,000 personal
points divided by 120,000 redeemed points) of the tickets'
value. The IRS, however, may counter by arguing that
Taxpayer may not rely on Revenue Ruling 79-96 as he has
no asset with a basis to reduce. In addition, the IRS will
argue that Taxpayer cannot place any reliance on a private letter ruling.3 9
C. Are the awards a nontaxablefringe benefit?
One could forcefully argue that Taxpayer's law firm,
through the airline, has constructively given a fringe benefit in the form of travel awards. 40 Taxpayer's receipt of
these awards can be analogized as follows: the firm
purchases the airline tickets and subsequently transfers
the free tickets earned to Taxpayer as compensation for
services rendered. Although compensation for services,
s The treasury regulations provide two basic principles when a taxpayer buys
identical shares of stock on different dates at different prices, and subsequently
sells some, but not all, of the shares. First, if the taxpayer can "adequately identifly]" which particular shares of stock are sold, then those shares' cost and holding periods control. Treas. Reg. § 1.1012-1(c)(1) (as amended in 1980). Second,
in the absence of adequate identification, the Internal Revenue Service will apply
a "first-in first-out" rule. Id.
39 I.R.C. § 6110(j)(3) (1982) (written determinations may not be used or cited
as precedent).
40 "The 'provider' of a fringe benefit is that person for whom the services are
performed, regardless of whether that person actually provides the fringe benefit
to the recipient." Temp. Treas. Reg. § 1.61-2T(a)(5) (1985). Furthermore, the
treasury regulation states that the provider of the fringe benefit need not be the
employer of the recipient. Id.
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including fringe benefits, compose part of gross income,4 1
section 132 of the Code provides an exclusion from gross
income for any fringe benefit that qualifies as a "no-additional-cost service," a "qualified employee discount," a
"working condition fringe," or a "de minimis fringe." 42
Accordingly, one must analyze whether frequent flyer
awards qualify under any section 132 exclusion.

1. No-Additional-Cost Service
Any service provided by an employer to an employee
constitutes a no-additional-cost service if three conditions
are met. First, the employer offers to sell this service to
non-employee customers, and this service comprises part
of the employer's line of business in which the employee
performs substantial services.43 Second, "the employer
incurs no substantial cost (including foregone revenue) in
providing the service to the employee. ... "" Third, the
employer must provide the fringe benefits on a nondiscriminatory basis - that is, not just to officers, owners, or
highly compensated employees. 45 Accordingly, the legislative history indicates that an employee must work for a
business that by its nature provides excess capacity services in order to receive a no-additional-cost service. 46 Examples of excess capacity services include hotel
accommodations; transportation by aircraft, train, bus,
subway, or cruise line; and telephone services. 47 Finally,
41 I.R.C.
42

3

§ 61(a)(1) (Supp. 111 1985).

Ili § 132(a).
Id. § 132(b)(1).

§ 132(b)(2).
Id § 132(h)(1).

44 Id
448

H.R. REP. No. 432, 98th Cong., 2d Sess., pt. 2, at 1594 (1984).
Temp. Treas. Reg. § 1.132-2T(a)(2) (1985). The following illustration is delineated in the legislative history: A corporation operates an airline as its only line
of business and provides an employee, his spouse, and their dependent children
with free travel as standby passengers on the employer airline if the space taken
on the flight has not been sold to the public shortly before departure time. This is
a no-additional-cost service because it is provided by the employer to employees
who work in the employer's airline line of business, the service is the same as that
sold to the general public (airline flights) and the service is provided at no substantial additional cost to the employer (the seat would not have been sold to non47
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the exclusion applies whether the service is provided at no
charge, at a reduced price, or through a cash rebate.4 s
Applying these requisites to the frequent flyer context,
all the conditions fail. The airline, the provider of the service, is not Taxpayer's employer as the law firm's "line of
business" clearly does not extend to commercial air transportation. Furthermore, the airline forgoes revenue every
time it honors these awards.4 9 In fact, some airlines have
recently raised their awards' mileage levels for free trips
and upgrades to Hawaii because they have no tickets to
sell the general public.50 Consequently, frequent flyer
awards do not qualify as no-additional-cost exclusions.
2.

Qualified Employee Discounts

Although employees may receive an economic benefit
from the availability of discounted goods or services, Congress recognized that employers have valid business reasons, other than simply providing compensation, for
encouraging employees to use their products. 51 As a result, section 132 additionally excludes from gross income
the value of a qualified employee discount. 52 The term
"qualified employee discount" means "any employee discount with respect to qualified property or services proemployees if the employee had not taken the trip). H.R. REP. No. 432, 98th
Cong., 2d Sess., pt. 2, at 1596 (1984). Neither the provision of meals and refreshments to a passenger, nor any extra fuel consumption attributable to the weight of
an additional passenger, is considered a substantial additional cost. Id.at 1596
n.7.

4a Temp. Treas. Reg. § 1.132-2T(a)(3) (1985).
49The average award is worth perhaps $500 and, in all, the airlines gave out an
estimated $100 million worth of travel benefits in 1985. McNatt, supra note 5, at
160. Moreover, over ten percent of the price of an airline ticket funds the cost of
frequent flyer awards. Fringe Benefits: Tax Needed to Stop Frequent-Flyer Type Bonus
Plansfrom Spreading to Other Industries, IRS Told, Daily Tax Rep. (BNA) No. 83, at
GI, G2 (Apr. 30, 1986).
- Brancatelli, Why the OtherShoe Dropped, O.A.G. FREQUENT FLYER, Mar. 1987, at
51, 55-56.
s, H.R. REP. No. 432, 98th Cong., 2d Sess., pt. 2, at 1591 (1984). For example,
a retail clothing business will want its salespersons to wear, when they deal with
customers, the clothing it sells to the public. Id
82 I.R.C. § 132(a)(2) (Supp. III 1985).
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vided by an employer" for the employee's personal use. 53
Qualified property or services require the same line of
business limitation that exists for the no-additional-cost
exclusion. 4 Therefore, the term "qualified property or
services" encompasses items that are offered for sale to
customers in the employer's ordinary course of business
in which the employee performs substantial services.55
Accordingly, Taxpayer cannot rely on this exclusion because commercial air transportation once again does not
meet the law firm's "ordinary line of business."
3.

Working Condition Fringe

Working condition fringes comprise the third category
of nontaxable fringe benefits. Property or services, provided by the employer, qualify as a working condition
fringe if the employee could deduct the cost of the good
or service - that is, the employee paid the cost rather
than the employer - as an ordinary and necessary business expense.5 6 The following examples, delineated in
the legislative history, qualify as working condition
fringes: use of a company car or airplane for business purposes; an employer's subscription to a business periodical
for the employees; a bodyguard provided to an employee
for security reasons, and on-the-job training provided by
5 Temp. Treas. Reg. § 1.132-3T(a)(l) (1985). The exclusion for a qualified
employee discount applies whether the property or service is provided at no
charge (in which only part of the discount may be excludable), at a reduced price,
or through a partial or total rebate. IM. § 1.132-3T(a)(4)(i). Different limitations,
however, apply with respect to discounts on qualified property or services. I.R.C.
§ 132(c)(1) (Supp. III 1985). The statute limits the exclusion on qualified property to the employer's "gross profit percentage." The "gross profit percentage"
equals the excess of the aggregate sales price of the property sold by the employer
to all customers, whether nonemployees or employees, over the aggregate cost of
the property, divided by the aggregate sales price. Id. § 132(c)(2). The statute
limits the exclusion for qualified services to 20 percent of the price that the employer offers the service to nonemployee customers. Id. § 132(c)(4).
For further discussion of no-additional-cost-services, see supra text accompanying notes 43-50.
35 Temp. Treas. Reg. § 1.132-3T(a)(2)(i) (1985).
Similarly, employers must
also provide qualified discounts on a nondiscriminatory basis. I.R.C. § 132(h)(1)
(Supp. III 1985).
.,I.R.C. § 132(d) (Supp. III 1985).
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an employer.5 7 While personal travel is not deductible,5"
section 162(a)(2) provides an employee a deduction for
unreimbursed business-related travel expenses.5 9 Accordingly, the value of travel benefits received by Taxpayer through his bonus program, and subsequently used
by Taxpayer for future business flights would qualify as a
working condition fringe. The hypothetical, however, indicates that Taxpayer used his travel award for a personal
vacation. As a result, he cannot invoke the working condition fringe exclusion.
4. De Minimis Fringes
Finally, gross income does not include the value of a de
minimis fringe provided to an employee.6 0 The term "de
minimis fringe" means any property or service which
value is (after taking into account the frequency the employer provides other employees with similar fringes) so
small as to make accounting for it unreasonable or admin"istratively impracticable.6 1 The regulations specifically list
the following examples as de minimis fringes: typing of
personal letters by a company secretary; occasional cocktail parties or picnics for employees; coffee and doughnuts furnished to employees; and holiday gifts (not cash)
with a low fair market value. 2 Examples of fringe benefits
that do not qualify as de minimis fringes include: season
tickets to sporting or theatrical events; membership in a
private dub or athletic facility; and use of employer
owned or leased facilities (such as an apartment, hunting
lodge, boat, etc.) for a weekend. 3
a7 H.R. REP. No. 432, 98th Cong., 2d Sess., pt. 2, at 1601-02 (1984).
I.R.C. § 262 (1982).
so Id § 162(a)(2). Under the Tax Reform Act of 1986, employees may claim
unreimbursed business expenses only as itemized deductions, and the amendment subjects the deductions to a floor of two percent of the taxpayer's adjusted
gross income. Pub. L. No. 99-514, § 132(a), 1986 U.S. CODE CONG. & ADMIN.
NEWS (100 Stat.) 29 (to be codified at 26 U.S.C. § 67(a)).

G I.R.C. § 132(a)(4) (Supp. III 1985).
62

Id § 132(e)(1).
Temp. Treas. Reg. § 1.132-6T(f)(1) (1985).
Id § 1.132-6T(0(2).
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Frequent flyers awards may not fall into the de minimis
fringe benefit category. First, the market value of these
travel awards is far from small. Even though most airlines
limit an award's transferability, many program participants, instead of taking an additional free flight or upgrade, sell their award certificates to "coupon brokers"
for hundreds of dollars.6 Second, by analogy, the regulations provide a special rule for classifying transit passes as
de minimis fringes.65 The regulation states that an employee may exclude from gross income employer-provided transit passes only if the value does not exceed
fifteen dollars per month. 6 If the value of the transit
passes does exceed fifteen dollars, the employee may exclude no amount as de minimis. 67 Frequent flyer awards
clearly exceed this fifteen dollars limitation. Finally, in
Southmark/Envicon Capital Corp. v. United Airlines, Inc.,8 a
New York appellate court indicated that employers could
reasonably account for their employee's frequent flyer
awards through several administrative procedures. 9

III. How

SHOULD THE AWARDS BE VALUED?

Assuming frequent flyer bonus awards constitute taxable income, the government must establish proper valua-

tion rules. Presently, the regulations provide different
valuation rules depending on the type of property received. For example, if the bonus\ awards constitute a
constructive fringe benefit of the employer,7 ° then the
regulations delineate several valuation guidelines. Over- For additional discussion on how the coupon broker's operations work, on
how they may cause reporting problems for the IRS, and on how the major airline
carriers have struck back against them, see infra text accompanying notes 163-182.
" Temp. Treas. Reg. § 1.132-6T(d)(1) (1985).
0Id.

§ 1.132-6T(d)(4).
132 Misc. 2d 586, 505 N.Y.S.2d 491 (Sup. Ct. 1986). For a further discussion
on this case's implications on the employers' potential responsibility of reporting
frequent flyers to the IRS, see infta text accompanying notes 129-149.
GoSouthmark/Envicon Capital Corp., 132 Misc. at -, 505 N.Y.S.2d at 495.
07

ll

7 For an explanation of how a constructive fringe benefit arises, see supra text
accompanying note 40-42.
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all, the recipient of a fringe benefit must include the benefit's fair market value less: (1) any amount the recipient
paid for the benefit and (2) any amount statutorily excluded from gross income. 71 Generally, one must determine fair market value on the basis of all the facts and
circumstances. 2 More specifically, a fringe benefit's fair
market value equals an amount "a hypothetical person
would have to pay a hypothetical third party to obtain...
the particular fringe benefit." 73 Accordingly, the regulations dictate that one must not only disregard any special
relationship that may exist between the employer and employee, but also the recipient's subjective perception of the
fringe benefit's worth. 74 Finally, the cost of the fringe incurred by the employer/provider does not necessarily set
fair market value.75
Applications of these guidelines, however, may not reflect a proper value for frequent flyer awards. An airline
ticket's cost depends whether one purchases the normal
fare, takes advantage of a "super saver" promotion, or
perhaps buys from an independent coupon-broker. Furthermore, airlines base their ticket-pricing structure not
only against the competing carriers, but also rwhether the
particular flight flies nonstop or has layovers. Consequently, other valuation techniques, developed by the
courts or promulgated by specialized regulaitions, may
provide a more proper value.
A. Have the courts developed a better valuation technique?
1. Resale Value
When a prize winner cannot resell the prize for the
amount the contest sponsor paid for it, the Tax Court has
7 Temp. Treas. Reg. § 1.61-2T(b)(1) (1985).
Id § 1.61-2T(b)(2). The Federal Register, which publishes the IRS' explanation of its regulations, does not indicate why or how these guidelines were
adopted. 50 Fed. Reg. 52,281, 52,284 (1985).
7- Temp. Treas. Reg. § 1.61-2T(b)(2) (1985).
74 Id
7s

Id
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held that resale value, not cost, determines the amount of
taxable income.76 In McCoy v. Commissioner" a salesman
won an automobile which cost his employer approximately $4,500. After driving the car for ten days, the taxpayer traded it at a dealership for another automobile
costing $2,600 and $1,000 cash. The Tax Court stated
that at receipt the car was worth less than $4,450 but
more than $3,600 it brought after ten days' use.7 s Consequently, the court estimated that $3,900 reflected the automobile's fair market value, and taxed McCoy
accordingly. 79 In the air travel context, the resale value
concept would likely have effective application where a
taxpayer sells his ticket/award to an independent broker.
While the cash received from this transaction would
clearly establish the taxpayer's income rather than the estimated cost of the flight, both the employers and the airlines would have subsequent problems with providing the
IRS with information returns.
2.

Taxpayer's Value

The Tax Court has also looked to the taxpayer's value
where fair market value may overstate the taxpayer's "accession to wealth." In Turner v. Commissioner8" the taxpayer successfully argued that his prize of two
nontransferable round-trip first-class steamship tickets
from New York to Buenos Aires was not worth the retail
price of $2,200 to him. While noting that some people
would pay this price for such a cruise, the Tax Court
found that the taxpayer would not have made such
purchase.81 The tickets provided the taxpayer with a luxury and not a an item "needed in the ordinary course of
7o Gross income includes prizes and awards unless the amount is received in
recognition of religious, charitable, scientific, education, artistic, literary, or civic
achievement. I.R.C. § 74 (1982).
7 38 T.C. 841 (1962).
7 IM at 844.
7 la

- 13 T.C.M. (CCH) 462 (1954).
el ld at 463.
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their lives."' 82 Furthermore, if this taxpayer could sell

these nontransferable tickets, he would have received substantially less than the cost of similarly purchased tickets.
As a result, the court, recognizing the difficulty in settling
a fair value, used its discretion by arbitrarily setting a
$1,400 amount as prize's value.8 3
Although the "value to the taxpayer" concept directly
contradicts the regulations' "hypothetical person" guideline, the former could reflect a fairer market value. Applying the Turner court's rationale to valuing bonus awards,
most taxpayers consider flying first-class a luxury. Furthermore, the airlines have tightened the restrictions on
transferring frequent flyer awards.84 Moreover, frequent
flyer participants would probably fly coach-class, select
another no-frill airline, or forego flying rather than expend the price of a first-class ticket for personal travel.
Therefore, with regard to first-class flights, assessing a fair
market value for income tax purposes may overstate the
individual taxpayer's accession to wealth. Unfortunately,
this taxpayer-by-taxpayer view of worth opens the door
for challenges and litigation - a result the Internal Revenue Service would want to avoid.
B. Do the treasury regulationsprovide a better valuation rule?
1. The Commercial Flight Valuation Rule
Under the commercial airline rule,8 5 airline employees,
who receive passes or flights from their employers as
fringes, must include in their gross income 25 percent of
the actual carrier's highest unrestricted coach fare for the
particular flight taken.86 This valuation rule applies, how82

Id

For a further discussion on how the airlines have recently restricted the transferability of their Frequent flyer awards, see infra text accompanying notes 167182.
s Temp. Treas. Reg. § 1.61-2T(h) (1985).
I § 1.61-2T(h)(1). The proposed regulations originally set a 50 percent valuation rule. Many commentators, however, protested this 50 percent rate because
of the no guaranteed seat restriction. Furthermore, the relevant data demon-
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ever, only for "space available" or stand-by flights flights where the actual carrier incurs neither substantial
additional cost nor foregone revenue. 7 Furthermore, the
carrier must offer such air transportation to the general
public on a per-seat basis and in the ordinary course of its
business.88
Application of the percentage formula would not undervaluate frequent flyer awards. The highest unrestricted
coach
fare exceeds
the
super-saver
considerably, and most personal travelers take advantage
of the latter.8 9 Taxpayer, if he applied the commercial
flight rule, would include in his gross income $250 per
ticket (25 percent of American Airline's highest unrestricted coach fare [$1000] from Dallas to Hawaii). This
percentage formula has two advantages. First, when a
participant has selected his airline tickets, one can easily
calculate the frequent flyer award's value. Second, the
airlines could incorporate such information - that is, the
highest unrestricted flight on the day the selected ticket is
purchased into their programs' record keeping
process.
2.

The Noncommercial Flight Valuation Rule
The regulations provide a different valuation formula
for employer-provided noncommercial flights. 90 The
value of a particular flight is determined on the basis of a
Standard Industry Fare Level (SIFL) formula. 91 This
strated that 25 percent was a more appropriate value for the benefit received, and
the regulations responded accordingly. 50 Fed. Reg. 52,281, 52,284 (1985).
While no-additional-cost services and qualified employee discounts are statutory
exclusions from gross income, section 132 requires that the employer provide
these fringe benefits on a nondiscriminatory basis. I.R.C. § 132(h)(2) (Supp. III
1985). For further discussion, see supra text accompanying notes 43-55.
87 Temp. Treas. Reg. § 1.61-2T(h)(2) (1985).
I Consequently, if the carrier ordinarily provides air transportation to customers on a charter basis or solely transports customers' cargo, the 25 percent
valuation rule does not apply. Id. § 1.61-2T(h)(3).
89 Twenty percent of the passengers, mostly businessmen forced to fly on short
notice, purchase the normal coach fare. R. Fahy, supra note 4, at 15.
90 Temp. Treas. Reg. § 1.61-2T(g) (1985).
Id § 1.61-2T(g)(6).
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formula, as in effect on December 31, 1986,92 values per-

sonal flights received at $.1302 per mile for the first 500
miles, $.0993 per mile for the next 1000 miles, and
$.0954 per mile for all remaining miles, plus a terminal
charge of $23.80. 3 As the above formula is calculated on
a flight-by-flight basis, a round-trip counts as two flights.94
The frequent flyer system could easily utilize a similar
formula. Furthermore, separate rates or a multiplication
factor would differentiate between 'first-class and coachclass flights.
In 1984 one commentator compared the SIFL formula
rates against current market prices for both unrestricted
coach and first class flights from selected cities in the
United States. 5 The SIFL formula yielded significantly
lower (roughly 1/2 to 2/3rds) fares than the current actual charges for the unrestricted coach fare. 96 If the SIFL
rates were doubled, the formula resulted in a fare roughly
- The SIFL cents-per-mile rates and the terminal charge are calculated and

revised semi-annually (December 31st and June 30th) by the Department of
Transportation. Id. § 1.61-2T(g)(5).
93 Rev. Rul. 87-28, 1987-15 I.R.B. 5. Depending upon whether the passenger is

classified as a control or noncontrol employee, the total cents-per-mile calculation
is multiplied by a percentage factor found in the following table:
(In percent]
Aircraft multiple for a
Maximum certified takeoff

weight of the aircraft

Control

Non-control

employee

employee

15.6
62.5
6,000 lbs. or less ..............
23.4
125.0
6,001 to 10,000 lbs ...........
31.3
300.0
10,001 to 25,000 lbs ..........
31.3
400.0
25,001 lbs. or more ...........
Temp. Treas. Reg. § 1.6-2T(g)(7) (1985). The regulations state that a control or
key employee includes directors, officers, major stockholders, or highly compensated employees. Id § 1.61-2T(g)(8). Adding the terminal charge to the above
calculation gives the flight's taxable value. Idi § 1.61-2T(g)(6).
Id § 1.61-2T(g)(3). Intermediate stops, defined as emergency landings or
refueling, are not considered a separate flight. Id § 1.61-2T(g)(3)(iii).
in Hevener, Valuation of Personal Use of CorporateAircraft: Comparison of SIFL Rates
to Actual Coach and First Class Rates, 26 TAx NOTEs 11 (1985). This valuation rule
applies to both international and domestic flights. Treas. Reg. § 1.61-2T(g)(2)

(1985).

Hevener, supra note 95, at 11.
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comparable to first-class fares.9 7 Accordingly, Taxpayer,
if he used the December 1986 SIFL formula to determine
his flight's value, would include in his gross income approximately $850 for each round-trip ticket. 8 This value
would be $150 less than the highest unrestricted coach
fare.
IV.

IN WHAT YEAR ARE THE AWARDS TAXED?

Taxpayer reports his income on the cash receipts and
disbursements method of accounting."9 The regulations
provide that under this method "all items which constitute gross income (whether in the form of case, property,
or services) ... to be included [in income] for the taxable

year in which actually or constructively received."' 00 This
regulation incorporates two doctrines - cash equivalency
and constructive receipt - that the IRS and the courts
may use to accelerate the tax liability of a cash basis individual' 0 ' taxpayer who has not yet received cash. 10 2 Taxpayer, however, may have received taxable "property" at
one of five chronological points of time: (1) each time the
airline credited Taxpayer's account with mileage points,
(2) the date Taxpayer filed an award form with American
07 Id

" The round trip distance from Dallas to Hawaii and back is approximately

8,000 miles. Disregarding the control and noncontrol employee multiples, the
SIFL formula calculates each flight's value as follows: ($.1302 X 500 miles) +
($.0993 X 1000 miles) + (.0954 X 2500 miles) + $23.80 terminal charge =
$426.70. Accordingly, a round trip's value from Dallas to Hawaii, under the present SIFL formula, equals $853.40.
I.R.C. § 446(c)(1) (1982). If a taxpayer's method of accounting does not
"clearly reflect income," the Commissioner may prescribe a different method for
the computation of taxable income. I § 446(b); see aiso Thor Power Tool Co. v.
Commissioner, 439 U.S. 522, 540 (1979) (financial accounting does not necessarily constitute tax accounting).
,-Treas. Reg. § 1.446-1(c)(1)(i) (as amended in 1986); see also I.R.C. § 451
(1982); Treas. Reg. § 1.451-1 (as amended in 1978).
to,
Subject to several detailed exceptions, the Tax Reform Act of 1986 forbids
corporations, partnerships that have a corporation as a partner, and tax shelters
from computing taxable income under the cash receipts and disbursements
method of accounting. Pub. L. No. 99-514, § 801(a), 1986 U.S. CODE CONG. &
ADMIN. NEWS (100 Stat.) 261 (to be codified at 26 U.S.C. § 448).
102 See infa notes 103-126 and accompanying text.
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Airlines, (3) the date Taxpayer received the certificates,
(4) the date Taxpayer redeemed the certificates for four
airline tickets, or (5) the date Taxpayer and his family actually flew to Hawaii. Accordingly, the IRS will tax Taxpayer at the time these travel awards either constitute a
cash equivalent, or at the time he constructively receives
these benefits, whichever is earlier. Consequently, even
though Taxpayer and his family used their tickets during
1987, Taxpayer may have to include the value of these
frequent flyer awards on his 1986 tax return.
A.

When do the awards constitute a cash equivalent?

Under the cash equivalent doctrine, cash basis taxpayers must report income even though they have received
property in the transaction instead of cash.' 03 Furthermore, the courts have indicated that a cash equivalent
must have the characteristic of marketability. 10 4 The
treasury regulations, however, indicated that "in rare and
extraordinary situations" property may not have a fair
market value.' 0 5 This situation may occur when the value
contingent that the property's value
is so speculative1 0and
6
cannot be fixed.

Although the frequent flyer programs may differ in several respects, the following two revenue rulings have applied the cash equivalent doctrine in situations where
"credit units" or "prize points" were used. In Revenue
Ruling 80-52,107 a barter club provided a system of
los BLACK'S LAW DICTONARY 196 (5th ed. 1979).
304 See Warren Jones Co. v. Commissioner, 524 F.2d 788 (9th Cir. 1975) (cash
equivalent need not be a negotiable instrument); Cowden v. Commissioner, 289
F.2d 20 (5th Cir. 1961) (nonnegotiable promise of solvent obligor taxable to cashbasis taxpayer because unconditional and assignable); Kahler v. Commissioner,
18 T.C. 31 (1952) (while the majority found constructive receipt, two judges concurred because taxpayer did not negate possibility of cashing check after banking
hours on December 31 at a place other than a bank or negotiating it to pay a

debt).

Reg. § 1.1001-1(a) (as amended in 1972).
1- Warren Jones Co., 524 F.2d at 794.
10, 1980-1 C.B. 100. In return, the dub charges the member-purchaser a 10
percent commission payable in cash or barter purchases. lit
103 Treas.
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"credit units" for goods and services offered for exchange
by its cash-basis taxpayers. As soon as these units were
credited to a member's account (for goods or services
rendered to another member), the member could not
only use his or her credits to purchase goods and services,
but could also transfer or sell these units to any other
member. 108 Furthermore, the barter club valued each unit

of credit at $1, required the members to exchange their
goods or services at retail prices, and maintained all bookkeeping records for its members' transactions. 10 9 As a result, because the club placed no restrictions on the
members' accounts, the Commissioner held that each
member would recognize taxable income at the time their
accounts were credited. 110
In Revenue Ruling 70-331,111 a distributor of a particular brand of radios, stereos, and television sets instituted a
retail sales incentive program for the salesmen-employees
of independent dealers who handled the distributor's
products. Under the program, the dealer maintained a
"prize point" account for each salesman reflecting every
product the employee sold.' 1 2 The distributor would assign a point value based on the particular model and shipment involved. Periodically, the distributor would issue
the salesmen a prize point check which could be redeemed for merchandise listed in distributor's catalogue."13 Subsequently, the salesmen would select a
merchandise award by sending an order form with the appropriate number of prize point checks."14 The Commissioner ruled that the salesmen must include in their gross
income the fair market value of the prize points at the
time the distributor's check was either paid or otherwise
made available, and not the time the employees would exJOB
Id.
109 Id

Id. at 101.
i 1970-1 C.B. 15.

1l0

112I

I's Id.
14 Id.
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change these checks for merchandise.' l
As the previous paragraphs indicate, Taxpayer will recognize income at the earliest time that these frequent flyer
awards constitute a cash equivalent. If the cash equivalent
doctrine operates whenever Taxpayer's account is
credited with mileage, he will include not only the
120,000 redeemed points, but also the 80,000 points remaining in his account as taxable income in 1986. One
wonders, however, how the IRS will value the entire
200,000 points. First, Taxpayer cannot trade or sell his
account to any other person. Second, because the airline
neither places a ceiling on the amount of mileage points
that Taxpayer can accumulate, nor requires Taxpayer to
redeem his points by a certain date, 'these 80,000 points
could remain in the account over a period of years. Thus,
the taxation of earned frequent flyer miles may present a
"rare and extraordinary situation" where the value depends solely on Taxpayer's future actions.
Filing an award form, the second relevant point in time,
will not constitute a cash equivalent as the property (the
certificate) would be subject to the airlines control. Taxpayer's actual receipt of the certificates may, however,
cause the cash equivalent doctrine to operate. Even
though the airlines maintain these certificates are nontransferable, several frequent flyer coupon brokerages,
which exist throughout the nation, acquire and resell
these certificates daily." 6 As a result, these coupon markets could establish a fixed market value based on the brokers' acquisition costs. Finally, if the certificates are not
considered cash equivalents, Taxpayer's receipt of his selected airline tickets would constitute property, and the
IRS could value the flight with reasonable accuracy.
B.

When will the awards be constructively received?
While the cash equivalent doctrine deals with marketa-

13 Id
IM, For a more detailed discussion of how coupon brokers operate, see infra text

accompanying notes 163-166.
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bility, the constructive receipt doctrine denotes Taxpayer's right to demand cash or property. Constructive

receipt requires one of the following conditions to be satisfied: (1) the income is credited to the taxpayer's account,
(2) the income is set apart for the taxpayer, or (3) the income is made available so that the taxpayer can withdraw
the income at anytime without notice." 7 Accordingly,
under the doctrine of constructive receipt, a taxpayer may
not deliberately turn his back upon income and thereby
select the year for which he will report it." 8 If the taxpayer's control of receipt is subject to substantial limitations or restraints, the constructive receipt doctrine does
not operate."19 Substantial limitations or restraints in-

clude the loss of a valuable right or privilege,

20

litigation

22
disputes,' the poor financial condition of the debtor,
or a binding pre-transaction agreement. 23 Thus, substantial limitations or restraints are legal limitations, not
2'

1,7Treas. Reg. § 1.451-2(a) (as amended in 1979).
"a Hamilton Nat'l Bank of Chattanooga v. Commissioner, 29 B.T.A. 63, 67
(1933) (amount constructively received by decedent's estate notwithstanding obligation of executor to file routine fiduciary bond to collect amount otherwise
available).
11 Treas. Reg. § 1.451-2(a) (as amended in 1979).
120 See Griffith v. Commissioner, 35 T.C. 882 (1961) (cash surrender value of
insurance policy not constructively received by taxpayer who would have to surrender interest in policy); see also Rev. Rul. 80-300, 1980-2 C.B. 165 (stock appreciation rights not constructively received when granted or when stock rises in
value, because right is subject to substantial limitations-that is, right to benefit
from further appreciation of stock is forfeited on exercise).
121See Murray v. Commissioner, 21 T.C. 1049 (1954), afd, 232 F.2d 742 (9th
Cir.), cert. denied, 352 U.S. 872 (1956) (constructive receipt occurred when local
court approved accounting); see also Rev. Rul. 70-109, 1970-1 C.B. 115 (constructive receipt occurs for an appealed money judgment upon a final or settled
appeal).
322 See, e.g., Breidert v. Commissioner, 50 T.C. 844 (1968) (estate had insufficient cash on hand to pay executor's commission); RJ. Tricon Co. v. United
States, 83-2 U.S.T.C. 1 9640 (E.D. La. 1983) (no constructive receipt where board
of directors empowered the president to postpone paying the bonuses of two corporate officers until corporation could afford to do so).
123 See, e.g., Schniers v. Commissioner, 69 T.C. 511 (1977) (farmer who sold
crops under contract calling for payment on January 2 of year following delivery
did not constructively receive payment until then, notwithstanding a tax motive
for deferral); Robinson v. Commissioner, 44 T.C. 20, 36 (1965) (bona fide contract providing deferred payments given effect).
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physical disabilities. 12 4
The IRS might maintain that Taxpayer constructively
received taxable property (the certificate) each time the
airline credited his account with mileage points. One
could persuasively argue, however, that Taxpayer and
American Airlines have created a binding pre-transaction
agreement on Taxpayer's use of his mileage points. Pursuant to American's frequent flyer program, all participants must file a form requesting the issuance of a specific
certificate. Consequently, this agreement constitutes a
substantial limitation on Taxpayer's use of his account,
and this limitation forecloses any operation of constructive receipt at this time. Furthermore, filing the form itself also depends on the airline's verification. Finally,
under the constructive receipt doctrine, the receipt of the
certificate or the selected airline tickets entails the same
analysis as discussed under the cash equivalent doctrine.
Interestingly, the regulations provide a "timing of inclusion" rule for the commercial flight valuation rule. 125
Even though airline employees may receive their passes
or tickets months in advance, the regulations dictate that
the actual flight will determine the controlling time for
gross income inclusions.12 6 Perhaps the IRS will adopt a
similar rule for frequent flyer awards.
V.

WHAT ARE THE REPORTING PROBLEMS?

Pursuant to the Cod! and regulations, payers of wages,
dividends, interest, and other sources of income must
24

Compare Loose v. United States, 74 F.2d 147 (8th Cir. 1934) (taxpayer con-

structively received interest reflected by mature bond coupons despite illness
preventing access to safe deposit box) with Davis v. Commissioner, 37 T.C.M.
(CCH) 42 (1978) (check not constructively received by taxpayer, who did not expect it and was not at home on December 31 to sign certified mail receipt).
,2- Temp. Treas. Reg. § 1.61-2T(h)(4) (1985). For additional discussion on
how the commercial flight valuation rule could extend to frequent flyers, see supra
text accompanying notes 85-89.
-20Temp. Treas. Reg. § 1.61-2T(h)(4) (1985). The Federal Register, which
publishes the IRS' explanation of its regulations, does not indicate why this time
was selected. 50 Fed. Reg. 52,281, 52,284 (1985).
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submit information returns to the IRS. 27 These information returns enable the IRS to ascertain whether an individual taxpayer has properly reported income on his or
her tax return.

2

Yet, if frequent flyer bonus awards con-

stitute taxable income, both the participant's employer
and the airline may encounter some reporting obstacles.
Furthermore, the IRS must consider the impact of "coupon brokers" who acquire and resell frequent flyer
certificates.
A.

Can employers effectively report these awards?

The IRS, in its Notice of Proposed Regulations, specifically requested comments about classifying these travel
benefits as "wages" subject to withholding tax.' 2 9 If the
IRS classifies frequent flyer awards as wages or constructive fringe benefits, Taxpayer's law firm, pursuant to statute, must withhold from Taxpayer's wages a prescribed
amount, and remit these prepaid income taxes to the
Treasury. 3 0 Furthermore, if the employer fails to withhold and the employee fails to pay these taxes, the employer still remains liable for the unpaid taxes.13 ' Wages,
subject to numerous specialized exceptions, encompass
"all remuneration ... for services performed by an employee for his employer," including noncash payments.132
127 I.R.C. §§ 6041-6053 (1982).
,28See United States v. Carroll, 345 U.S. 457, 460 (1953)("The Code and the
regulations must be construed in light of the purpose to locate and check upon
recipients of income and the amounts they receive.").
50 Fed. Reg. at 52,334.
I.R.C. §§ 3401-3404 (1982).
See i §§ 3402(d), 3403; Treas. Reg. § 31.3403-1 (1960); see also Sladov v.
United States, 436 U.S. 238, 243 (1978) (employees credited with amounts withheld toward their tax liability, even if employer fails to pay the Treasury).
132 I.R.C. § 3401(a) (1982). The regulations adopt conventional common law
principles to determine whether remunerated services are "performed by an employer for his employee":
Generally the relationship of employer and employee exists when
the person for whom services are performed has the right to control
and direct the individual who performs the services, not only as to
the result to be accomplished by the work but also as to the details
and means by which that result is accomplished .... The right to
discharge is also an important factor indicating that the person pos-
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Additionally, the regulations expressly state that fringe
benefits, unless specifically
excluded, 35 are subject to
4
withholding tax.1
sessing that right is an employer... In general, if an individual is
subject to the control or direction of another merely as to the result
to be accomplished by the work and not as to the means and methods for accomplishing the result, he is not an employee.
Treas. Reg. § 31.3401(c)-1(b) (as amended in 1970).
1s, For a discussion as to whether frequent flyer awards qualify as nontaxable
fringe benefits, see supra text accompanying notes 40-69.
134Temp. Treas. Reg. § 31.3401(a)-IT (1985). The following question and answer relate to the definition of wages under section 3401(a):
Q-1: Are fringe benefits included in the definition of "wages" under
section 3401(a)?
A-I: Yes, unless specifically excluded from the definition of "wages"
pursuant to section 3401(a)(1) through (20). For example, a fringe
benefit provided to or on behalf of an employee is excluded from the
definition of "wages" if at the time such benefit is provided it is reasonable to believe that the employee will be able to exclude such
benefit from income under section 117 or 132.
I& The following questions and answers relate to the time employers must collect
and pay taxes on noncash fringe benefits:
Q-1: If a noncash fringe benefit constitutes "wages" under section
3121(a), 3306(b), or 3401(a), or constitutes "compensation" under
section 3231(e), when must an employer collect and pay the taxes
imposed by subtitle C?
A-I: For purposes of an employer's liability to collect and pay the
taxes imposed by subtitle C, an employer may deem such fringe benefit to be paid at any time on or after the date on which it is provided, as long as such date is on or before the last day of the
calendar quarter in which such benefit is provided. An employer
may consider the benefit to be provided in two or more parts for
purposes of the preceding sentence. For example, if a fringe benefit
with a fair market value of $1,000 is provided on January 1, 1985,
the employer could deem $500 paid on February 28, 1985 and $500
paid on March 31, 1985.
Q-10: What rules apply with respect to the treatment of the payment
of any noncash fringe benefit as the payment of supplemental wages
under section 3402?
A-10: An employer may treat the payment of any noncash fringe
benefit as the payment of supplemental wages. Thus, if noncash
fringe benefits are provided and tax has been withheld from the employee's regular wages, the employer may determine the tax to be
withheld with respect to such noncash fringe benefits by using a flat
percentage rate of 20 percent, without allowance for exemptions
and without reference to any regular payment of wages. For example, assume that during a calendar quarter A receives from his employer a taxable noncash fringe benefit with a fair market value of
$1,000. If the requirements specified above are satisfied, A's employer may determine the tax to be withheld with respect to such
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Taxpayer's firm will not escape its statutory duty by
claiming that the airline failed to announce Taxpayer's receipt of the award. The regulations dictate that an employer must take necessary steps to obtain this
information to permit it to fulfill its withholding obligations even though the actual benefits were "paid" by a
nonemployer.' 35 The Commissioner, however, in Revenue Ruling 70-337,136 reached the opposite conclusion
with respect to incentive awards paid to salesmen. Factually, a manufacturer, through arrangements with the
dealer, agreed to pay the dealer's salesmen "bonuses" for
attaining certain sale volumes.13 7 The manufacturers paid
no other remuneration, and had no right to exercise control over the salesmen.138 On the other hand, the dealer
hired, paid, and exercised complete control over the
salesmen-clearly the common law employer-employee
relationship.'
The Commissioner ruled that the manufacturer was not the employer of the salesmen. 40 Accordingly, the Commissioner held that the bonuses were not
"wages" within the meaning of section 3401(a), and consequently not subject to withholding tax.' 4 1 Although this
revenue ruling is analogous to the frequent flyer programs, the IRS has recently contemplated the revocation
42
of this ruling as it relates to employment taxes.'
The imposition of withholding requirements on employers presents a practical problem. When an employee

receives an award certificate, the airline does not notify
his employer. Furthermore, companies have asked, mostly
benefit by using a flat percentage rate of 20 percent. The employer
may also determine the tax to be withheld with respect to such benefit by use of the method described in § 31.3401(g)-1(a)(2).
Id. § 31.3501(a)-iT.
135 Id

1970-1 C.B. 191.

1,6

130 Id
140

142

I

at

192.

Ide4
Gen. Couns. Mem. 39,491 (Apr. 2, 1986).
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to no avail, the airlines to supply frequent flyer records.t 4s
Recently, in Southmark/Envicon Capital Corp. v. United Airlines, Inc., 44 a New York appellate court held that the defendant airlines were not required to provide the plaintiff
employers with employee account information of mileage
accrued and benefits conferred to employees under frequent flyer programs. 45 The court not only noted that
the real estate syndication could compile this information
from its own records, but also stressed that the corporation could secure this data through mandatory employee
reports on business travel. 146 Accordingly, some corporations have instituted procedures within their own organizations to account for these awards. For instance, Texas
Instruments has classified frequent flyer benefits as rebates which its employees may not keep. 147 Additionally,
Texaco informed its employees to designate a corporate
148
postal box as the address for all frequent flyer accounts.
Finally, some companies have selected carriers that offer
corporate frequent flyer programs. 149 These procedures
14'

For a discussion on the steps companies take to force employees to use

travel awards for business trips, see Dubin, Guess Who Wants Your Frequent-FlierCoupons, Bus. WK., Aug. 5, 1985, at 37. Currently, the federal government requires
all its employees to relinquish frequent flyer awards in connection with official
travel to an appropriate official. 41 C.F.R. § 101-25.103-2(a) (1985).
144 132 Misc. 2d 586, 505 N.Y.S.2d 491 (Sup. Ct. 1986). In this case, the corporation brought a class action against seven major carriers alleging "commercial
bribery" in that their "programs encourage[d] employees to arrange uneconomic
business travel in order to gain personal use of the bonus mileage and that the
restrictions on transfer intentionally shelter[ed] the bonuses from corporate use."
it at -, 505 N.Y.S.2d at 493. The court found the complaint "devoid of facts"
which would demonstrate that the syndication's employees violated any company
policy, and also found that the carriers had not knowingly acted to violate any
policy. li at -, 505 N.Y.S.2d at 494. Accordingly, the court dismissed the complaint for failure to state a cause of action. ALtat -, 505 N.Y.S.2d at 494.
45 Id. at -,

505 N.Y.S.2d at 495.
Id.
147 Dubin, supra note 143, at 37.
48 Id For an interesting article on software products designed to aid individuals and corporations in planning and tracking their frequent flyer mileage, see
Godwin, New Programto Track FrequentFlyers: Latest Version of FlighTrakto be Aimed at
Corporations,TRAVEL WEEKLY, May 12, 1986, at 124.
146

4 Japan Air Lines created the first corporate frequent flyer program in 1985.
Under this program, the benefits go directly to the corporation paying for the
travel instead of to the ticket holder exclusively. JAL's CorporateProgramGains 352
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are not foolproof and tracking an employee's travel can
be costly and cumbersome. ' 50 Yet, if the employer does
not follow such procedures and allows employees to enjoy
free air tickets, the employer will remain responsible for
the payment of the employment taxes.
B.

Should the airlines have the reportingresponsibility?
Under section 6041(a), any person, who makes pay-

ments to another person in the ordinary course of a trade
or business (of fixed or determinable gains, profits, or income of $600 or more in any taxable year), must file an
information return stating the amount of such payments
and the name, address, and tax identification number of
the recipient.- 5 1 While the airline industry clearly constitutes a trade or business,1 52 and the value of these travel

awards can easily accumulate over $600 per participant,15 3
an ambiguity exists as to whether the airlines are subject

to this reporting responsibility for their frequent flyer
programs. First, in April 1985, Congressman Ford of
Tennessee, a member of the House Ways and Means
Committee, introduced a bill to the House of Representa-

tives that would require all airlines to file information reParticipants,TRAVEL WEEKLY, Dec. 2, 1985, at 1. The major United States airlines
still avoid corporate frequent flyer programs, but carrier officials have indicated
that competitive pressures could force them to change. Lines Eye CorporateBonus
Plans,TRAVEL WEEKLY, Feb. 13, 1986, at 1. Currently, only a few foreign airlines
and smaller domestic carriers offer these corporate programs. Id
- Chipkin, Managers Differ on Award Plans for Companies: Some Cite Accounting
Costs, TRAVEL WEEKLY, Aug. 18, 1986, at 21, 23.
13, I.R.C. § 6041(a) (1982). The following types of payments are specifically
listed in the statute: rent, salaries, wages, premiums, annuities, compensations,
remunerations and emoluments. Id Additionally, the regulations state that
prizes, nonemployee compensation, and medical/health care payments constitute
section 6041(a) payments. Treas. Reg. § 1.6041-1(d) (as amended in 1983). Information returns on dividends, interest, and unemployment compensation are
governed by other sections. See I.R.C. §§ 6042, 6049, 6050B (1982).
15, The term "all persons engaged in a trade or business" includes profit organizations, pension and profit-sharing plans, farmer cooperatives, tax exempt organizations, and religious and apostolic organizations. Treas. Reg. § 1.6041-1(b)
(as amended in 1983); see also I.R.C. §§ 401(a), 501, 521 (1982).
15 For an examination of the prices that coupon brokers pay for frequent flyer
awards, see infra notes 163-166.
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turns for all passes provided under frequent flyer and
similar programs.1 5 While this bill effectively placed the
reporting responsibility on the carrier, the Tax Reform
Act of 1986 did not include such a provision. To date, the
100th Congress has not re-introduced a similar bill. 155
Second, the IRS has specifically listed in its October 1986
report a new regulation project for drafting and promulH.R. 2257, 99th Cong., 1st Sess. (1985). The bill provided:
SEC.6050M. RETURNS RELATING TO CERTAIN AIRLINE PATRONAGE PASSES.
(a) GENERAL RULE-Any person
(1) who is engaged in the trade or business of providing transportation by air, and
(2) who, in the course of such trade or business, provides during
any calendar year one or more patronage passes to any customer,
shall make a return (in accordance with forms or regulations prescribed by the Secretary) setting forth the name, address, and TIN of
such customer, and the aggregate value of the patronage passes provided during such year to such customer.
(b) STATEMENT TO BE FURNISHED TO PERSON WITH RESPECT TO WHOM INFORMATION IS FURNISHED. - Every
person making a return under subsection (a) shall furnish each customer whose name is set forth in such return a written statement
showing(1) the name and address of the person making such return,
and
(2) the aggregate value of the patronage passes provided to
such customer as shown on such return.
The written statement required under the preceding sentence shall
be furnished on or beforeJanuary 31 of the year following the calendar year for which the return under subsection (a) was made.
(c) PATRONAGE PASS DEFINED.-For purposes of this section, the term 'patronage pass' means any pass (or other
document)(1) which entitles the holder to a certain amount of air transportation at no or at a reduced charge, and
(2) which is provided to the customer on the basis of such customer's patronage.
d) The amendments made by this section shall apply to patronage
passes (as defined in section 6050M(c) of the Internal Revenue Code
of 1954 as added by this section) provided after the date of the enactment of this Act.
Id.
2 CoNG. INDEX 28,246 (1987-1988). The Congressional Index indicates that
Congressman Ford's frequent flyer bill never left the House Ways and Means
Committee. 2 CONG. INDEX 35,034 (1985-1986). A bill must pass during the Congress in which it was introduced, or it dies. F. HARRIS & P. HAIN, AMERICA'S L 6ISLATIVE PROCESSES: CONGRESS AND THE STATES 30 (1983).
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gating regulations for frequent flyer awards.156
Nevertheless, if the IRS promulgated appropriate reporting regulations,157 , the airlines' present record keeping system for their bonus programs could facilitate such
reporting without any significant difficulty.1 5 8

For in-

stance, the airlines could obtain and record a frequent
flyer's tax identification number when a new account is
opened, or make this information a requirement before
the issuance of the next free ticket or upgrade. Furthermore, depending on how the IRS values frequent flyer
awards, 59 the airlines could record in a participant's account not only the miles redeemed, but also the appropriate value of the selected tickets. For example, if the IRS
adopted a variation of the commercial flight valuation
rule,1 60 the airlines could list on the account a percentage
in dollars of the highest unrestricted fare for each selected
flight. Following the close of each calendar year, the airline would supply both the participant and the IRS an information statement providing the values of all free flights
and upgrades taken during the previous year. If a participant's personal travel expenditures constitute a nontaxable rebate, 1 6 1 the participant would not only maintain

personal records, but would also file an appropriate
schedule justifying any difference in the amount included
in his gross income and the amount reported in the information return.16 2

' IRS Updates Reg Status Report; Lists 117 New Projects, 33 TAx NoTES 807

(1986).

i' See I.R.C. § 6001 (1982)(provides the Secretary of Treasury general authorization to prescribe regulations requiring records to be kept by both business and
individual taxpayers).
- K. Meister, Comments on Taxation of Frequent Flyer Programs 3-4 (Feb.
21, 1986), summarized in Public Comments on ProposedRegulations, 30 TAx Nons 931,
936 (1986).
,6f For a discussion on present valuation techniques developed by the courts
and promulgated by the regulations, see supra text accompanying notes 80-98.
10

For a discussion of the commercial flight valuation rule, see supra text ac-

companying notes 85-89.
lot For a discussion of whether frequent flyer awards constitute nontaxable rebates, see supra text accompanying notes 32-39.
102 K. Meister, supra note 158, at 6. The airlines, on the other hand, could at-
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What impact do coupon bonus brokers have on reporting?

When Airlines initiated their frequent flyer bonus programs six years ago, a few smart entrepreneurs quickly
opened offices offering to buy and sell these awards.
These "coupon brokers," who advertised heavily in classified ads in the Wall Street Journal and other business' and
travel publications, bought awards for cash and resold
them (after a 30 percent markup) to leisure travelers at
discounts between 25 and 60 percent off the fare's retail
price.16 While economy tickets occasionally were available, most brokers focused on first-class international and
long domestic flights. 164 As virtually all airlines had previously allowed the transfer of bonus tickets to family members, brokers claimed that the only way carriers could
screen out unauthorized ticket holders was by checking
everyone's family tree when boarding.1 6 5 Accordingly,
most carriers subscribed to the Adam-and-Eve (everybody-is-related) theory, rather than harass loyal
1 66
customers.

Even though coupon brokering "mushroomed" into a
$50 million dollar business, the airlines finally "declared
tempt to maintain separate accounts for employee-paid and employer-paid flights.
One wonders, however, how the airlines could verify such data for informational
reporting to the IRS. See generally K. Meister, supra note 158, at 3-7; R. Fahy, supra
note 4, at 10-12.
, McGrath, The Frequent-FlierCoupon Market, U.S.

NEws

& WORLD

REP.,

May

19, 1986, at 60.
,-4L The following table compares full fares paid directly to the airlines
against bonus coupons purchased from the independent brokers:
Sample round trip, first-class air faresFull Fare
$3,282
$4,300
$4,692
$3,994
$2,396
$4,398
$3,266

Washington-Tokyo
New York-Sydney
Los Angeles-London
Chicago-Hong Kong
Boston-Honolulu
Denver-Paris
Miami-Buenos Aires
Aldat 73.
Id. at 60.
,"' Baig, Freebie Brokers, FORTUNE, Nov. 11, 1985, at 104.

With Coupon
$1,895
$1,995
$1,695
$1,895

$ 845
$1,695
$1,495
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war" after the largest coupon broker, Coupon Bank, went
beyond the traditional frequent flyer-broker-leisure traveler triangle.' 8 7 Coupon Bank, in early 1986, started ad16 8
vertising directly to cost-conscious corporations.
Coupon Bank's simple sales pitch included: (1) saving
thousands of dollars on business travel, (2) offering ticket
savings up to 70 percent off retail prices, and (3) delivery
of tickets within twenty-four hours.1 69 Consequently,
TWA, United Airlines, and American Airlines, incensed by
the fact that they would be underwriting a competitor for
their best customers, filed suit against Coupon Bank in
federal district court in San Diego.170 Last November this
court granted the airlines an injunction forbidding the
broker and its affiliates from issuing tickets, but it refused
to extend the injunction to trading coupons.171 Coupon
Bank and its affiliates, meanwhile, filed a $950 million
countersuit against the airlines based on antitrust violations. 172 Recently, the three major airlines reached an
out-of-court settlement with Coupon Bank.17 3 Under the
settlement, Coupon Bank not only agreed to stop soliciting, purchasing, selling, or brokering frequent flyer
awards of those three airlines, but also agreed to pay the
74
airlines an undisclosed sum and to drop its countersuit.1
167 Toy, A Storm Warningfor FrequentFliers, Bus. WK., Nov. 10, 1986, at 88; see also
Brancatelli, supra note 50, at 52.
-6 Brancatelli, supra note 50, at 52.
- Id. at 52-53.
T7oAmerican Airlines, Inc. v. Coupon Bank, No. 86-1483-1 (S.D. Cal. filed June
10, 1986); see also, Toy, supra note 167, at 88; Greenberg, Airlines Battle to Control
Frequent-FlierCoupons, Dallas Times Herald, Feb. 8, 1987, at F3, col. 1.
"7 Godwin, Coupon Bank Keeps Going in Spite in Injuctions, TRAVEL WEEKLY, Nov.
20, 1986, at 9. Travelers, who bought mileage tickets in the past for a 50 percent
saving may now only realize a 30 percent reduction in price. Accordingly, frequent flyer participants have received less cash for their awards. For example,
Coupon Bank bought the TWA 90,000-mile award for $3,000 last year. Today,
the participant would receive $1700 for this award. Greenberg, supra note 170, at
F3, col. 3.
172 CouponBrokerageCountersues 3 Airlines on Passenger Bonuses, Wall St. J., Oct. 21,
1986, at 41, col. 1.
'73 Brown, III, Airlines Step Up Efforts to End Sale of Frequent-FlierTicket Coupons,
Wall St. J., June 8, 1987, at 21, col. 3.
,74 Id- Recently, TWA has filed suit in federal district court in Chicago against
Flyer's Edge, another coupon brokerage, alleging fraud, conspiracy, and racke-

,
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Determined to stop the practice of coupon brokering,
several airlines have additionally restructured their bonus
programs. For instance, as of January 1, 1987, five major
airlines will issue some or all of their bonus award tickets.' 75 Furthermore, while some airlines raised the mile-

age needed to attain some of their most popular bonus
awards, other airlines now offer less generous mileage accrual opportunities. 6 Moreover, TWA, without prior notification, made one of its lucrative awards, two first-class
tickets to any TWA destination, completely nontransferable.17 Finally, United Airlines started a "same surname"
policy for its free tickets. 7 8 Yet, after receiving numerous
complaints, United quickly changed its rule. 179 Now, frequent flyers, who wish to transfer awards to family memmust register those people
bers with different surnames,
80
with United Airlines.1

Coupon brokers attained such a lucrative business because most frequent flyer participants wanted to receive
cash instead of an additional flight.' 8 ' Yet, if the participant's employer or the airline were charged with reportteering. Id. TWA claims that Flyer's Edge falsely and fraudulently told customers
that TWA's frequent flyer awards were freely transferable. The suit seeks $2.25
million in damages, and the court has granted TWA's request for a temporary
restraining order prohibiting Flyer's Edge from buying or selling TWA's frequent
flyer awards. Id
17 Brancatelli, supra note 50, at 52. Furthermore, Northwest Airlines requires
its frequent flyers to claim their award tickets in person at Northwest locations. I&
Moreover, while TWA will accept ticket orders by phone, the airline mails the
tickets to award winners several weeks later. I6, see also Godwin, TWA to Issue All
Ticketsfor Frequent Flyers, TRAVEL WEEKLY, Nov. 17, 1986, at 3.
176 Brancatelli, supra note 50, at 52. For example, United Airlines raised the
requirements on its first-class awards to Hawaii by 10,000 mileage points. Id. Additionally, Pan Am recently announced that World Pass members would have to
fly 5,000 to 40,000 more miles than last year in order to receive one of the airline's thirty-day unlimited travel awards. Id
17

Id

17aId

-, Id For instance, the same surname policy meant that some married women
could not give their awards to their parents, but could give their awards to their
husband's parents. Id Moreover, one frequent flyer complained that he could not
give his award to his fiancee, but he could give it to his ex-wife. Id
'so Id

inS Greenberg, supra note 170, at F3, col. 2.
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ing responsibility, their information returns would not
have reflected this transaction. Therefore, the IRS would
have taxed a participant on the redeemed ticket's value
rather than the cash he or she received. Accordingly, depending on how the IRS valued these awards, 182 the participant would have received a larger or smaller tax
burden. The airlines' recent innovations, however, may
alleviate this problem since the participant or his designated recipient must actually take the flight, and the airlines could maintain such transactions in their records.
VI.

CONCLUSION

The IRS has indicated that it will eventually promulgate
regulations relating to the taxation, valuation, and reporting of frequent flyer awards. 88 Yet, as the section and
subsection headings of this Comment indicate, the airline
industry has created an award that will require very detailed regulations. Consequently, the IRS should follow
the guidelines set forth below in order to effectively tax
these awards.
First, the regulations should reflect how awards deriving from employer-paid flights constitute taxable fringe
benefits of the employer while the portion deriving from
personal expenditures of the frequent flyer constitutes a
nontaxable rebate or discount.18 4 Second, because the
airlines ticket-pricing scheme is so complex, the IRS
should adopt a mathematical formula, similar to either the
8 5
commercial or noncommercial flight valuation rules,
that could easily calculate a free ticket or upgrade's value
rather than relying on the "all facts and circumstances" or
"hypothetical person" standards. 8 6 This mathematical
formula approach would not only ensure a uniform pric182 For a discussion of the present valuation techniques developed by the courts
and promulgated by the regulations, see supra text accompanying notes 85-89.

183IRS Updates Reg Status Report; Lists 117 New Projects, 33 TAx NoTEs 807
(1986).
,s, See supra text accompanying notes 32-39.
"' See supra text accompanying notes 85-98.

See supra text accompanying notes 70-75.
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ing technique for all taxpayers, but would also allow airlines to record
such information without significant
7
difficulty.1'
Additionally, the IRS should establish a uniform timing
rule for gross income inclusion at either the time the
flight is selected or on the date the flight is taken. '88
While the commercial flight valuation rule adopts the
"date of flight" approach, 8 9 the airline could just as easily
record the date the participant selected the flight. Finally,
the airlines could effectively supply both the participants
and the IRS with information returns. 90 The airline's
record keeping system can record important tax identification and specific values for selected flights on each participant's account.' 9 ' In addition, the airlines' recent
restructuring of their programs will ensure that9 partici2
pants will be taxed only on the flights they take.
Nevertheless, frequent flyer awards, whether they derive from employer-paid flights or personal expenditures,
presently remain nontaxable. Therefore, before the IRS
formally adopts regulations, one should seriously consider redeeming some mileage credits and obtaining that
free ticket now. Otherwise, your family vacation may cost
you much more than you expected.

See supra text accompanying notes 157-162.
-"See supra text accompanying notes 125-126.

187

too See

lot
"'2

Id.

supra text accompanying notes 157-162.

See supra text accompanying notes 177-180.
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